Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


sss: 


I 

* 
< 

J 
;i 


* 


• 


HARVARD  LAW  Sa-I<X>L 
LIBRARY 


1 


J    ,    .i. 


\ 


TOI^  fta— IKDtAlTA  BKPOBTS. 


O^jngt^  UM,  ij  Truk  lUiiri,  Oaf*.    (PUm 


V\ 


i 


r 


'^'^  V..- 

R  EPORTS 


OP 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  CODRT  OF  JUDICATURE 


OF  THE 


STATE  OF  INDIANA, 


WITH  TABLES  OF  THE  CASES  REPORTED  AND  CASES 

CITED  AND  AN  INDEX. 


By  FRANCIS  M.  DICE, 

OFFICIAL  REPORTER. 


VOL.  96, 


CONTAINING  CASES  DECIDED  AT  THE  MAY  TERM,  1884,  NOT 

REPORTED  IN  VOL.  96. 


INDIANAPOLIS : 

CABLON  &  HOLLENBECK,  PBIKTEBS  AND  BINDEBS. 

1884. 


»' 


i!     ^ 


Entered  according  to  the  Act  of  Congress,  in  the  year  1884^ ' 

By  FRANCIS  M.  DICE, 
In  the  Office  of  the  Librarian  of  Congrem,  at  Washington,  D.  Gl 


^/^/i.  /y/^?y^^A  , 


PRINTED  Ain>  BOUND  BY 

CABLON  A  HOLLENBECK^ 

INDIANAPOLIS. 


BLBCTROTYPED  BY 

INDIANAPOLIS  ELECTROTYPE 

FOUNDRY. 


TABLE  OF  THE  CASES 


REPOBTED  LN  THIS  VOLUME. 


Alexander,  Newcomer  y 4^3 

Aufdencamp  v.  Smith 328 

Ax  tell,    Board    of .  Comm'rs    of 
Greene  Co.  v 384 

Bacon,  Board  of  Comm'rs  of  Al- 
len Co.v 31 

Ballard,  Mclyer  v >..... 76 

Barricklow,  Hamilton  y 398 

Baxley,  Cunningham  v 367 

Beach,  City  of  Terre  Haute  v.... .143 

Becker  ▼.  fiecker 154 

Bemenderfer,  State,  ex  rel.  Elli- 
ott, v« 374 

Berkshire    Life    Ins.    Co.,    Bu- 
chanan v 510 

Beny  ▼.  Nichols 287 

Blair,  Roller  v 203 

Block,  Winship  V 446 

Board  of  Comm'rs  of  Allen  Co.  v. 

Bacon ^ 31 

Board  of  Comm'rs  of  Greene  Co. 

v.Axtell 384 

Board  of  Comm'rs  of  Lake  Co., 

Hoffman  v 84 

Board  of  Comm'rs  of  Montgom- 
ery Co.,  Patton  V 131 

Bond,  City  of  Craw  fords  ville  ▼...236 
Bradj,  Second  Nat*l  Bank  of  La- 
fayette ▼ 498 

Brattain  ▼.  Cannady 266 

Breckenridge,  Keen  v 69 

Breckenridge,  Keen  ▼ 602 

Browning,  Wills  v 149 

Breedlove  ▼.  Bundy 319 

Buchanan  ▼.  Berkshire  Life  Ins. 

Co... 610 

Buchanan  ▼.  Hubbard 1 

Buck,Terre  Haute  and  Indianap- 
olis R.  R.  Co.  V 346 

Bundy,  Breedlove  v 319 

Burk,  Burkam  v 270 

Burkam  v.  Burk 270 


Calvert,  Nicoles  v 816 

Cannady,  Brattain  ▼.. 266 

Carson,  Henry  v 412 

Castor,  Jones  v 307 

Catlett,  Locke  v 291 

Chandler,  State  v 591 

Chatham,  Pounds  v 342 

City  of  Crawfordsville  v.  Bond. ..236 
City  of  Indianapolis,  Turner  v  ...  51 

City  of  Indianapolis,  Wren  v 206 

City  of  Terre  Haute  v.  Beach.....  143 

Coles  V.  Peck 33» 

Concannon  v.  Noble... 326 

Combs,  Standard  Oil  Co.  v 179 

Cooper  V.  Hayes.. 386 

Cooper,  State  v 331 

Cooprider,   State,    ex   rel.    Mo- 

Gr^or,  V 279 

Cox,  Rosers  v 157 

Crawfordsville,  City  of,  v.  Bond..236 

Crim,  Lynn  v 89 

Cross  V.  Herr 96 

Cunningham  v.  Baxley.. 867 

Dailey,  Glenn  v 472 

Davis,  State,  ex  rel.  Lowry,  ......539 

Deprez,  Thompson  v.~ 67 

Dill,  Gerard  v 101 

Dill,  Gerard  v 476 

Dubois  V.  Johnson.. 6 

Dunn,  Lilly  v. 220 

Eberhart  v.  Reister 478 

Elder  v.  State 162 

Ellis  V.  Johnson.. 377 

Firestone,  Liggett  ▼ 260 

Flood  V.  Joyner.. 459 

Gerard  v.  Dill 101 

Gerard  v.  Dill 476 

Gillette  V.  Hill 601 

Glenn  v.  Dailey 472 


(Hi) 


IV 


TABLE  OF  CASES  REPORTED. 


Goff,  Malott  V- : 496 

Goodwin  v.  State 650 

Gordon  y.  Gordon 134 

Gray,  Sturaeon  y 166 

Grimn  v.  Kochester 545 

Hamilton  y.  Barricklow 398 

Hannah,  McCk>nnell  y 102 

Harker,  Miller  v 234 

Harrison  School  Tp.  y.  McGregor.  185 

Hartford  y.  Stete 461 

Hayes  y.  State,  ex  reL  Murray... 284 

Hayes,  Cooper  y 386 

Hazelrigg,  Newman  y..... 73 

Hegey.NewBom 426 

Henderson  y.  State,  ex  rel.  Bald- 
win  437 

Henry  y.  Carson^ 412 

Herr,  Cross  y 96 

Hill,  GUlette  y 601 

Hill  y.  Pressley 447 

Hoffman  y.  Board  of  Comm'rs  of 

Lake  Co 84 

Hubbard,  Buchanan  y...r 1 

Hutchings,  Newcomer  y 119 

Indianapolis,  City  of,  Turner  y...  51 
Indianapolis,  City  of,  Wren  y.  ...206 

Johnson,  Dubois  y 6 

Johnson,  Ellis  y 377 

Johnson,  Jones  y 202 

Johnson,  Wabash,  St  Louis  and 

Pacific  B.  W.  Co.  y 40 

Johnson,  Wabash,  St.  Louis  and 

Pacific  R.  W.  Co.  V 44 

Johnson,  Wabash,  St.  Louis  and 

Pacific  R.  W.  Co.  V 62 

Jones  y.  Castor. 307 

Jones  y.  Johnson 202 

Joyner,  Flood  y^ 459 

Kastner  y.  Pibilinski 229 

Keen  y.  Breckenridge 69 

Keen  v.  Breckenridge 602 

Kennedy,  List  y 602 

Koemer  y.  State. 243 

Lang  y.  Oppenheim 47 

Liggett  y.  Firestone 260 

Lilly  y.  Dunn 220 

List  y.  Kennedy 602 

List  y.  Padgett 126 

Locke  y,  Catlett 291 

Lucky.  State 16 

Lynn  v.  Crim 89 

Magee,  Bobbins  y 174 

Malott  y.  Goff. 496 

Martin  v.  Orr 27 


Martin  v.  Orr 491 

Martin  v.  State 384 

Martin  v.  Pifer 245 

Maxwell  v.  Vaught 186 

McCarty  y.  Waterman 594 

McConnell  y.  Hannah... 102 

McFadden  y.  Wilson 2o3 

McGregor,  Harrison  School  Tp.y.L^o 

Mclyer  y.  Ballaid 76 

McMillen,  McSweeney  y 2i»8 

McSweeney  y.  McMillen 298 

Miller  y.  Harker 234 

Moore,  Shirk  y 199 

Morningstar  y.  Wiles 4o8 

Morris,  Rhine  y 81 

Morris  y.  State,  ex  rel.  Brown.... 597 
Morrow  y.  United  States  Mort- 
gage Co 21 

Mullen  y.  State 304 

Newcomer  y.  Alexander 453 

Newcomer  y.  Hutchings 119 

Newman  y.  Hazelrigg 73 

Newsom,  Hege  y 426 

Nichols  y.  Nichols 433 

Nichols,  Berry  y 287 

Nicoles  y.  Calvert 316 

Nixon  y.  State,  ex  rel.  Lamb Ill 

Noble,  Concannon  y 326 

Oppenheim,  Lang  y 47 

Orr,  Martin  y 27 

Orr,  Martin  y.. 491 

Padgett,  List  y 126 

Patton  y.  Board  of  Comm'rs  of 

Montgomery  Co 131 

Peck,  Coles  y 333 

Pibilinski,  Kastner  y 229 

Pifer,  Martin  y 245 

Ponder  y.  Tate 330 

Pounds  y.  Cliatham 342 

Powell  y.  State,  ex  rel.  Salyer8...108 
Pressley,  Hill  y 447 

Radcliff  y.  Radford 482 

Radford,  Radcliff  y 482 

Randolph,  Scotten  y 581 

Reed,  Western  Union  Tel.  Co.  y..l95 

Reister,  Eberhart  y 478 

Rhine  y.  Morris 81 

Robbins  y.  Magee 174 

Rochester,  Griffin  y 545 

Rogers  v.  Cox 157 

Roller  y.  Blair 203 

Sargent  y.  State 63 

Scotten  V.  Randolph 581 

Second  Nat*l  Bank  of  Lafayette 
y.  Brady 498 


TABLE  OF  CASES  REPORTED. 


Sharpy  Yearley  v 469 

ShirclifT  v.  State 309 

Shirk  V.  Moore 199 

Smith,  Aufdencamp  v 328 

Smith,  Whipperman  v 275 

Standard  Oil  Co.  v.  Combs 179 

State  V.  Chandler 591 

State  V.  Cooper 331 

State,  Elder  v..i 162 

State,  Goodwin  v 560 

State,  Hartford  v 461 

State,  Koernerv~ 243 

State,  Luck  v » 16 

State,  Martin  v 384 

State,  Mullen  v 304 

State,  Sargent  V... 63 

State,  Shircliff  V -...369 

State,  Stout  V 407 

State,  Stulte  v 456 

State,  ex  Tel  Axtell,  Weir  v 311 

State,  ex  rel.  Baldwin,  Hender- 
son V- 437 

State,  ex  rel.  Brown,  Morris  y 697 

State,  ex  rel.  Elliott,  y.  Bemen- 

derfer t 374 

State,  ex  rel.  Lamb,  Nixon  y Ill 

State,  ex  rel.  Lowry,  y.  Dayi8~...539 
State,  ex  rel.  McGregor,  y.  Coop- 
rider  ~ 279 

State,  ex  rel.  Murray,  Hayes  y...284 
State,  ex  rel.  Salyers,  Powell  V...108 

Stout  V.  State 407 

Stulte  V.  State- 466 


Sturgeon  y.  Gray 166 

Tate,  Pouder 330 

Terre  Haute  and  Indianapolis  R. 

R.  Co.  y.  Buck 346 

Terre  Haute,  City  of,  y.  Beach  ...143 

Thompson  v.  Deprez 67 

Tretts,  Wabash,  St.  Louis  and  Pa- 
cific R.  W.  Co.  V 460 

Turner  y.  City  of  Indianapolis...  61 

United  States  Mortgage  Co.,  Mor- 
row y 21 

Vaught,  Maxwell  y .....186 

Wabash,  St.  Louis  and  Pacific  R. 

W.  Co.  y.  Johnson.. 46 

Wabash,  St  Louis  and  Pacific  R. 

W.  Co.  y.  Johnson 44 

Wabash,  St.  Louis  and  Pacific  R. 

W.  Co.  y.  Johnson 62 

Wabasb,  St.  Louis  and  Pacific  R. 

W.  Co.  y.  Tretts 460 

Waterman^  McCartyy 594 

Western  Union  Tel.  Co.  y.  Reed..l96 

Weir  y.  State,  ex  rel.  Axtell 311 

Whipperman  y.  Smiths 276 

Wiles,  Momingstary 468 

Wills  y.  Browning.. 149 

Wilson,  McFadden  y 268 

Winship  y.  Block 446 

Wren  y.  City  of  Indianapolis  ~... 206 

Yearley  y.  Sharp.. 4M 


r. 


TABLE  OF  THE  CASES 


CITED  IN  THIS  VOLUME. 


Abdil  Y.  AbdU,  88  Ind.  460 315 

Abell  v.  Riddle,  75  Ind.  345 315 

Abney  v.  Kingsland;  10  AIa.355..105 

Achej  y.  State,  64  Ind.  56 559 

Adams  v.  Essex,  1  Bibb,  149 524 

Adams  v.  State,  65  Ind.  565 20 

Addington  v.  Wilson,  5  Ind.  137..578 
^tna  L.  Ins.  Co.  v.  Finch,  84  Ind. 

301 227,518 

Alcorn  v.  Morgan,  77  Ind.  184....  84 
Alexander  v.  Garr,  15  Ind.  89.. ..255 
Ames  Iron  Works  v.  Warren,  76 

Ind.  512 lS3 

Anderson  y.  Ackerman,  88  Ind. 

481 297 

Anderson  y.  Kramer,  93  Ind.l70..310 
Anderson,  etc.,  Ass'n  y.  Thomp- 
son, 88  Ijid.  405 152 

Andrews  y.  Hammond,  8  Blackf. 

640 485 

Angeyine  y.  Ward,  66  Ind.  460...488 
Applegate  y.  Conner,  93  Ind.  185..  3 
Arbintrode  y.  State,  67  Ind.  267...305 
Argenti  y.  City  of  San  Francisco, 

16Cal.255 218 

Amot  y.  Alexander,  44  Mo.  25 342 

Arrington  y.  Larrabee,  10  Cush. 

512 162 

Austin  y.  Dean,  40  Mich.  386 422 

Backus's  Appeal,  58  Pa.  St.  186'..342 

Bail7y.Schrader,34Ind.260 12 

Baker  y.  Baker,  69  Ind.  399 486 

Baker  y.  Simmons,  Ind.  442 75 

Baker  y.  State,  57  Ind.  255 373 

Baltimore,  etc.,  B.  B.  Co.  y.  John- 
son, 83  Ind.  57 447 

Baltimore,  etc.,  R.  R.  Co.  y.  Rea- 

ney,  42  Md.  117 353 

Bank  y.  Potius,  10  Watts,  148.  ...227 

Barbee  y.  Reese,  60  Miss.  906 352 

Barlow  y.  State,  2  Blackf.  114....  20 
Bamaby  y.  Wood,  50  Ind.  405.... 355 


Btfrton  y.  Barbour,  8  MacArthur, 

212 71 

Barton  y.  Barbour,  104  U.  S.  126..  71 
Barton  y.  McWhinney,  85  Ind. 

481 295 

Bay  less  y.  Glenn,  72  Ind.  5 525 

Baxter  y.  People,  3  Gilm.  368 569 

Beard  v.  State,  54  Ind.  413 372 

Beardsley  v.  Root,  1 1  Johns.  464..258 
Beauchamp  y.  Saginaw,  etc.,  Co. 

oU  JnllCil.   loo ..................... ...oOo 

Beayers  y.  State,  58  Ind.  530 20 

Beeson  y.  Howard,  44  Ind.  41 3 ...525 

Bennett  y.  State,  22  Ind.  147 177 

Bennett  v.  State,  2  Mart.  &  Y.  133..580 
Bentloy  y.  Vanderheyden,  35  N. 

Y.  (377 383 

Berlin  V.  Ogiesbee,  308 587 

Berry  y.  Anderson,  22  Ind.  36 273 

Bethell y.  licthell,  92  Ind.  318  205,233 
Bibbler  y.  Walker,  69  Ind.  362...273 
Biddle  y.  Ramsey,  52  Mo.  153..  ..341 
Billman  y.  Indianapoli8,etc.,R.R. 

Co.,  76  Ind.  166 354 

Binford  y.  Jolinston,  82  Ind.426....354 

Binns  y.  State,  66  Ind.  428 558 

Birch  y.  Frantz,  77  Ind.  199 435 

Bischof  V,  Coffelt,  6  Ind.  23.. 98 

Bishop  y.  Spining,  38  Ind.  143 555 

Bishop  y.  Yeazle,  6  Blackf.  127...495 

Blair  y.  Bass,  4  Blackf.  539 486 

Blythe  y.  Blythe,  25  Iowa,  266 14 

Board,  etc.,  y.   Bowen,  4  Lans. 

(N.  Y.)  24 87,116 

Board,etc.,y.Brown,89  Ind.  48.  ..32, 132 
Board,  etc.,y.Cottingham.  56  Ind. 

559 86 

Board,  etc.,  y.  Deprez,  87  Ind. 

509 34,132 

Board,  etc.,  y.  Emmerson,  95  Ind. 

579 33,132 

Board,  etc.,  y.  Fennimore,  1  Coxe, 

242 118 


(yi) 


TABLE  OF  CASES  CITED. 


vu 


Board,  etc.,  7.  Jameson,  86  Ind. 

154. 310 

Board,  etc.,  v.  Legg,  93  Ind.  523..132 
Board,  etc.,  y.  Logansport,  etc, 

Co.,  88  Ind.  199 313 

Board,  etc.,  ▼.  Markly.  46  Ind.l)6..147 
Board,  etc.,  v.  Miller,  87  Ind.  257..185 
Board,  etc,  y.  Freesley,  81  Ind. 

361....^. 144 

Board,  etc,  y.  Sannders,  17  Ind. 

437 86, 115, 131 

Board,  etc.,  y.  Shipler,  77  Ind.  553..136 
Board,  etc,  y.  State,  15  Ind.  250..213 
Board,  etc,  y.  State,  61  Ind.  75..213, 

313 
Board,  etc.,  y.  State,  61  Ind.  379..284 

Boazy.  Tate,  43  Ind.  60 322 

Bodkin  y.  Merit,  86  Ind.  56a.278, 498 
Boehmer  y.  County,  46  Pa.  St  452..114 
Boggsy.  Caldwell  Co.,  28  Mo.  586..  88 

BoUy.  Simms,  60  Ind.  162 152 

Boling  y.  Howell,  93  Ind.  329 508 

Booher  y.  Goldeborough,  44  Ind. 

490 431 

Boone  Co.  Bank  y.  Wallace,  18 

Ind.  82.- 105 

Bo8weirsCaae,20Grat.860 580 

Boswell  V.  State,  63  Ala.  307 578 

Bovard  y.  State,  30  Miss.  600 576 

Bowen  v.  Wood,  35  Ind.  268 518 

Bowlus  V.  Brier,  87  Ind.  391 337 

Bowman  v.  Mitchell,  79  Ind.  84..226 

Bowman  y.  Wood,  41  111.  203 153 

Boyce  v.  Graham,  91  Ind.  420 84 

Bradley  y.  State,  31  Ind.  492 556 

Brantley  y.  Wolf,  60  Miss.  420... 231 
Bray  y.  Franklin  L.  Ins.  Co.,  68 

Ind.  6 .•...125 

Breedloye  v.  Bundy,  96  Ind.  419..577 
Breidert  y.  Krneger,  76  Ind.  55  ..447 
Breitweiser  y.  Fuhrman,  88  Ind. 

28 68 

Brinkman  y.  Ritzinger,  82  Ind. 

.358 529 

Brisk  y.  Scott,  47  Ind.  279 226 

Bristor  y.  Bri8tor,82  Ind.  276 107 

Bristor  y.  Galvin,  62  Ind.  352..150, 435 

Britton  y.  State,  54  Ind.  535 251 

Brown  y.  Chicago,  etc.,  R.  W.  Co., 

54  Wis.  342... 352 

Brown  y.  College  Corner,  etc.,  Co., 

56  Ind,  110 99 

Brown  y.  Houston,  33  La. An.843..184 
Brown  y.Maryland,12Wheat.419..184 

Bruce  y.  State,  87  Ind.  450 173 

Bruner  y.  State,  58  Ind.  159 20 

Buckminster  y.  Buckminster,  3§ 

Vt.  248 14 

Buchanan  y.  Logansport,  etc.,  R. 

W.  Co.,  71  Ind.  265 158 


Buell  y.  Shuman,  28  Ind.464..278,460 
Bnllard  y.  Hascall,  25  Mich.  132..258 
Bundy  y.  Town  of  Monticello,  84 

Ind.  119 119. 

Bunnell  y.  Studebaker,  88  Ind. 

338. 106,590 

Burk  y.  State,  27  Ind.  430 463 

Bums  y.  Singer,  etc.,  Co.,  87  Ind. 
541 327 

Burt  y.  Bowles,  69  Ind.  1.. 98 

Burt  y.  State,  79  Ind.  359^ 109 

Burton  y.Hintrager,18  Iowa,348..226 
Burton  y.  McGre«)r,  4  Ind. 550...252 

Bush  y.  Bush,  34  Ind.  164.. 9 

Bush  y.  Lathrop,  22  N.  Y.  535  ...233 
Button  y.  Ferguson,  11  Ind.  314..254 
Byers  v.  Hickman,  36  Ind.  359...449 
Byrne  y.  Wilson,  15  Irish  C.  L.332.353 

Calyert  y.  Landgraf,  34  Ind.  388..273 

Campbell  y.  Coon,  51  Ind.  76 106 

Campbell  v.  Dwiggins,  83  Ind.  473.144 
Campbell  y.  Routt,  42  Ind.  410. ..162 
Carithers  y.  Stuart,  87  Ind.  424...  26 
Camahan  y.  Western  U.  Tel.  Co., 

89  Ind.  526 196 

Camahan  y.  Yerkes,  87  Ind.  62.  ..265 
Carpenter  y.  Carpenter,  45  Ind. 

142 : 5,231 

Carson  y.  McPhetridge,  15  Ind. 

327 316,376 

Carter  v.  State,  12  Tex.  500 556 

Carter  v.  Zenblin,  68  Ind.  436 557 

Case  V.  Grim,  77  Ind.  565 557 

Caskey  v.  City  of  Greensburgh,  78 

Ind' 233 144 

Cassady  y.  Magher,  85  Ind.  228...411 

Castor  y.  Jones,  86  Ind.  289 309 

Chambers  y.  Kyle,  87  Ind.  83 194 

Chandler  y.  Barrett,  21  La.  Ann. 

58 562 

Chandler  y.  Chandler,  24  Mich. 

176 14 

Chapin  y.  Osbom,  29  Ind.  99 216 

Chapize  y.  Bane,  1  Bibb,  612 485 

Chapman  y.  Harwood,  8  Blackf. 

82.: 265 

Cheek  y.  City  of  Aurora,  92  Ind. 

107 411 

Chick  y.  Willetts,  2  Kan.  384.....226 

Choice  y.  State,  31  Ga.  424 578 

Christie  y.  Griggs,  2  Campb.  79.. .358 
Cincinnati,  etc.,  K.R.  Co.  y.  Peters, 

80  Ind.  168 365 

City  of  Anderson  y.  Neal,  88  Ind. 

317 124 

City  of  Crawfordsyille  y.  Barr,  65 

Ind.  367 121 

City  of  Crawfordsyille  y.  Boots, 

76  Ind.  32 121 


VUl 


TABLE  OF  CASES  CITED. 


City  of  Crawfordsville  V.  Johnson, 

51Ind.397 121 

City  of  CVawfordsville  v.  Smith, 

79Ind.308 65,354 

City  of  Delphi  v.  Lowery,  74  Ind. 

520 453 

City  of  Evansville  v.  Decker,  84 

Ind.  325 242 

City  of  Ft.  Wayne  v.  DeWitt,  47 

Ind.  391 32,  68 

City  of  Greencastle  v.  Allen,  43 

Ind.  347 216 

City  of  Indianapolis  v.  Gaston,  58 

Ind.  224... 55,  360 

City  of  Indianapolis  y.  Imberry, 

17  Ind.  175 217 

City  of  Indianapolis  v.  Lawyer, 

38  Ind.  348 242,484 

City  of  Indianapolis  v.  Mansur, 

16  Ind.  112 217 

City  of  Indianapolis  v.  Patterson, 

33  Ind.  167 213 

City  of  Indianapolis  y.  Scott,  72 

Ind.  196 32 

City  of  Indianapolis  y.  Skeen,  17 

Ind.  628 114 

City  of  Lafayette  y.  Allen,  81  Ind. 

166 66 

City  of  Lafayette  y.  Blood,  40  Ind. 

62.~ 32 

City  of  Lafayette  y.  Larson,  73 

Ind.  367 37,56 

City  of  Logansport  y.  Dick,  70 

Ind.  65 55 

City  of  Madison  y.  Korbly,  32 

Ind.  74 213 

City  of  New  Orleans  y.  Eclipse, 

etc.,  Co.,  33  La.  An.  647 184 

City  of  North  Vernon  y.  Vo^ler, 

89  Ind.  77 242 

City  of  Ottawa  y.  People,  48  111. 

233 215 

aty  of  South  Bend  y.  Paxon,  67 

Ind.  228 32 

City  of  Terre  Haute  y.    Terre 

Haute,  etc.,  Co.,  94  Ind.  305..^  87 
City  of  Washington  y.  Small,  Sb 

Ind.  462 360 

Clark  y.  Stephenson,  73  Ind.489..487 
Clark  V.  Tarbell,  58  N.  H.  88-...  183 
Clem  V.  Newcastle,  etc.,  K.  R.  Co., 

9  Ind.  488 98 

Cleveland,etc.,R.W.  Co.  v.  Newell, 

75  Ind.  542 358 

Clough  V.  State,  7  Neb.  320 567 

Cluck  y.  State,  40  Ind.  263.. ..20,  556 

Coan  y.  Clow,  83  Ind.  417 435 

Cobb  y.  State,  27  Ind.  133 423 

Cobble  y.Tomlinson,  50  Ind.  550..  49 
Cochran  y.  Orr,  94  Ind.  433 495 


Cockle  V.  vSouth-Eastem  R.W.  Co., 

27  L.  T.  (N.  S.)  320 357 

Coffing  V.  Ilardv,  86  Ind.  369 585 

Cole  V.  Allen,  51  Ind.  122.- 179 

Colee  y.  State,  75  Ind.  511. ..254, 372,. 

558 
Coleman  y.  Lewis,  27  Pa.  St.  291..161 

Collier  y.  Early,  54  Ind.  559 355 

Colman  y.  Watson,  54  Ind.  66.. ..644 
Columbus,  etc.,  R.  W.  Co.  y.  Far- 

rell,  31  Ind.  408 361 

Comm'rs  y.  Sellew,  99  U.  S.  624..214 
Common  Council  y.  State,  5  Ind. 

334 16a 

Com. y.  Andrews,97  Mass. 543......  66- 

Com.  y.  Hanley,  9  Pa.  St.  513 376^ 

Com.  y.  Rogers,  7  Met.  500 577 

Confiscation  Cases,  20  Wall.  92...42&- 
Connelly  y.  Dickson,  76  Ind.  440..631 
Conrad  y.  Lane,  26  Minn.  389..5,2dl 
Continental  L.  Ins.  Co.  y.  Houser, 

89  Ind.  258 494 

Conwell  y.  Smith,  8  Ind.  530 33a 

Conyers  y.  Mericles,  76  Ind.  443..274y. 

Sib' 
Cook  y.  Pennsylyania,  97  U.S.666.184 
Cooley  y.  Board,  etc.,  12  How.299.184 
Coope  y.  Bowles,  28  How.  Pr.  10-  7S 
Cooper  y.  Jackson,  71  Ind.  244... 297 
Cornelius  y.  Coughlin,86  Ind.461.697 
Cornett  y.  Williams,  20  Wall.226.42S 

Coryell  y.  Stone,  62  Ind.  307 124 

County  Comm'rs  y.Bryson,13  Fla. 

281 216 

County  of  Mobile  y.  Kimball,  102 

U.  S.  691 184 

Cowley^y.  People,  83  N.  Y.  464.  ..665. 
Cowley  y.  Town  of  Rushyille,  60 

Ind.  327 447 

Craft  y.  Dodd,  15  Ind.  380 495- 

Craig  y.  Secrist,  54  Ind.  419 156- 

Crecelius  v.  Mann,  84  Ind.  147... 296 

Creek  y.  State,  24  Ind.  151 2^ 

Critchell  v.  Brown,  72  Ind.  639...396' 
Croskey  y.  Chapman,  26  Ind.  333.644 
Crossley  y.  Taylor,  83  Ind.  337...  49^ 

Crow  y.  Vance,  4  Iowa,  434 226- 

Cruzan  y.  Smith,  41  Ind.  288 ISO" 

Culbertson  y.  Milhollin,  22  Ind. 

362 247 

Cummins  y.  City  of  Seymour,  79 

Ind.  491 241 

Cummingsv.Pottinger,83Ind.294.2r)4 
Cundiff  V.  Brokaw,  7  Brad.  147. ..535 
Cunningham  v.  Thomas,  25  Ind. 

171 170 

Curtis  V.  Detroit,  etc.,  R.  R.  Co., 

27  Wis.  158 360 

Curtiss  V.  Rochester,  etc.,  R.  R. 

Co.,  29  Barb.  282 366. 


TABLE  OF  CASES  CITED. 


IX 


Dale  V.  Frisbie,  59  Ind.  530 443 

Daly  V,  Nat'l  L.  Ins.  Co.,  04  Ind.  1..152 
Daniels  v.  Barney,  22  Ind.  207...  114 
Darrell  v.  Hilllgos.s,  etc.,  O.  R. 

Co.,  90  Ind.  206 47 

Darnall  v.  Mull  i kin,  8  Ind.  152..  15 
Davidson  v.  Nicholson,  59  Ind. 

411 301 

Davis  V.  Cumberland,  6  Ind.  380..141 

Davis  V.  Garrett,  6  Bing.  716 353 

Davis  V.  Hardy,  76  Ind.  272...76, 544 

Davis  V.  State,  44  Ind.  38 542 

Davis  V.  State,  35  Ind.  496 555 

Dearinger  v.  Ridgeway,  34  Ind. 

54 444 

Deford  v.  Urbain,  42  Ind  476 177 

DeGroot  v.  Jay,  30  Barb.  483 71 

DeJaniettev.  Com.,  75  Va.  867 576 

Delaware,  etc.,  R.  R.  Co.  v.  Na- 

phes,  90  Pa.  St.  135 365 

Devol  V.  Mcintosh,  23  Ind.  5294....98 
Dewey  v.  City  of  Detroit,  15  Mich. 

306 60 

Dickerson  ▼.  Hays,  4  Blackf.  44..480 
Dickerson  v.  Nelson,  4  Ind.  160..  141 
Dillman  v.  Crooks,  91  Ind.  158...  69 
Dinham  v.  Bradford,  L.  R.,  5  Ch. 

Ap.519 342 

Doctor  y.  Hartman,  74  Ind.  221..313 

Dodd  V.  Moore,  91  Ind.  522 468 

Dodge  y.  Gajilord,  53  Ind.  365....310 

Doe  y.  Brown,  7  Blackf.  142 549 

Doe  y.  Cutshall,  1  Ind.  246 141 

Doe  y.  Dotton,  2  Ind.  309 80 

Doe  y.  Rue,  4  Blackf.  263 251 

Douglay  y.  Davis,  45  Ind.  493....327 
Drake  y.  Kiely,  93  Pa.  St.  492.. ..351 
Daerson  v.  Bellows,  1  Blackf.  217..338 

Duke  y.  Beeson,  79  Ind.  24... 284 

Duke  y.  Brown,  66  Ind.  25 296 

Donlap  y.  Wagner,  85  Ind.  529.  ..354 
Dunnell  v.  Keteltas,  16  Abb.  Pr. 

205 342 

Durham  v.  Craig,  79  Ind.  117 498 

Duty  V.  Graham,  12  Tex.  427 226 

Dyer  v.  Osborne,  II  R.  I.  321 180 

Eagan  v.  Downing,  55  Ind.  65.... 486 

Easter  v.  Severin,  78  Ind.  540 492 

Eaton  V.  Boston,  etc.,  R.  R.  Co., 

11  Allen,  500 354 

Edwards  v.  Haverstick,  53  Ind. 

348 606 

Eggers  v.  Eggers,  57  Ind.  461 576 

Eggleston  v.  Castle,  42  Ind.  531. .597 

Eichbredt  v.  Angerman,  80  Ind. 
*2QA 309  392 

Elkins  V.  McKean,79  Pa.  St.493.106 
Elliott  v.  Armstrong,2  Blackf.  198. 486 
Elliott  v.  Russell,  92  Ind.  526.. ..674 


I  Ellis  V.  Kenyon,  25  Ind.  134 294 

English  V.  Beard,  51  Ind.  489 355 

English  V.  Smock,  34  Ind.  115 89 

Entsminger  v.  Jaqkson,  73  Ind. 

144 92 

Entwhistle  v.Feighner,(iO  Mo.21 4.106 
Erickson  v.  Smith,  2  Abb.  App. 

Ca8.64 575 

Estep  V.  Burke,  19  Ind.  87. ..176,  30^ 

Evans  v.  Ashby,  22  Ind.  15 251 

Evans  v.  Feeny,  81  Ind.  532 142 

Evansville,  etc.,  R.  R.  Co.  v.  Bar- 
bee,  74  Ind.  169 453 

Evansville,  etc.,  R.R.C0.  v.  Baum, 

26  Ind.  70 193 

Evansville.  etc.,  R.  R.  Co.  v.  Dun- 
can, 28  Ind.  441 361 

Evansville,  etc.,  Co.  v.  Wildman, 

63  Ind.  375 50 

Excelsior,  etc.,  Ass'n  v.  lUddle, 
91  Ind.  84 189 

Fairbanks  v.  Kerr,  70  Pa.  St.  86..356 

Fargo  V.  Ladd,  6  Wis.  106 506 

Farmers'  Bank  v.  Gilson,  6  Pa.  St. 

51 227 

Farrar  v.  Clark,  85  Ind.  449 296 

Farrish  v.  State,  63  Ala.  164 668 

Fassinow  v.  State,  89  Ind.  235.  ...374 
Favorite  v.  Deardorff,  84  Ind.556.226 
Feeney  y.  Mazelln,  87  Ind.  226  ..309, 

392,460 

Ferguson  v.  Dunn,  28  Ind.  68 268 

Ferguson  v.  Hosier,  68  Ind.  438..431 

Field  V.  Burton,  71  Ind.  380 492 

Figart  y.  Halderman,  76  Ind.664.381 

Finch  v.  Bergins,  89  Ind.  360 75, 

468 
First  NatU  Bank  v.  Carter,  89  Ind. 

317 648 

Fish  v,  Emerson,  44  N.  Y.  376  ...250 
Fitzgerald  v.  Jerolaman,  10  Ind. 

338..... 123.318 

Fitzpatrick  v.  Great  Western  R. 

W.  Co.,  12  U.  C.  Q.  B.  645 352 

Flanagan  v.  People,  52  N.  Y.467.676 
Flannery  v.  Waterford,  etc.,  R. 

W.  Co.,  11  Irish  C.  L.  30 359 

Fletcher  v.  Holmes,  32  Ind.  497..226 

Flinn  v.  Parsons,  60  Ind.  573 296 

Forgery  y.  First  Nat'l  Bank,  66 

Ind.  123 525 

Fountain  v.  Draper,  49  Ind.  441..355 
Fowler  v.  Johnson,  19  Ind.  207. ..420 
Fox  V.  Allensville,  etc.,  Co.,  46 

Ind.  31 449 

Fox  V.  Gardner,  21  Wall.  475 507 

Foy  V.  Reddick,  31  Ind.  414 169 

Fraim  v.  Millison,  59  Ind.  123..156, 

395 


TABLE  OF  CASES  CITED. 


Frank  ▼.  Brasket,  44  Ind.  92 79 

Freeman  v.  People,  4  Den.  9 576 

French  y.  Blanchard,  16  Ind.  143.235 

Frenzel  v.  Miller,  37  Ind.  1 205 

Frost  V.  Dodge,  15  Ind.  139- 151 

Fry  V.  Gallaspie,  61  Ind.  478 103 

Fryberger  v.  Perkins,  66  Ind.  19.194 
Fulk  V.  Board,  etc.,  46  Ind.  150...441 

Fuller  V.  Adams,  12  Ind.  559 529 

Fulwider  ▼.  Ingels,  87  Ind.  414..468, 

580 

Gabbert  ▼.  Schwartz,  69  Ind.  450.226 

Galpin  v.  Page,  18  Wall.  350 423 

Galvin  v.  State,  56  Ind.  51 109 

Gardiner  v.  People,  6  Parker  C.  C. 

155 557 

Gardner  V.  Haney,  86  Ind.  17.-220,284 
Gardner  v.  Stover,  43  Ind.  356  ...177 
Garfield  v;  State,  74  Ind.  60.  ..75,  569 
Garner  V.  Graves,  54  Ind.  188.106,506 
Garrett  v.  Board,  etc.,  92  Ind.518-  87 

Garver  v.  Kent,  70  Ind.  428 72 

Gavin  v.  Graydon,  41  Ind.  559  ..251 

Gentry  v.  Allison,  20  Ind.  481 141 

Gerber  v.  Friday,  87  Ind.  366 310 

Gerber  v.  Sharp,  72  Ind.  553 544 

Gibson  v.  Hunter,  2  H-  Bl.  187. ..485 
Gilbert  v.  Wiraan,  1  N.  Y.  650...498 
Gilchrist  v.  Gough,  63  Ind.  576..508, 

543 

Gill  V.  State,  72  Ind.  266 211 

Gillenwater  v.  Madison,  etc.,  R. 

R.  Co.,  5  Ind.  339 356 

Gillooley  v.  State,  58  Ind.  182.  ...556 
Ginna  v.  Second  Ave.  R.  R.  Co., 

8  Hun,  494 351 

Glasgow  V.  Hobbs,  52  Ind.  239... 453 

Goble  V.  Dillon,  86  Ind.  327 152 

Godman  v.  Smith,  17  Ind.  152... 290 
Goodwin  v.  Smith,  72  Ind.  1 1 3..84, 129 
Gonrlay  v.  Duke  of  Somerset,  19 

Ves.  429 342 

Gower  v.  Winchester,  33  Iowa, 

303 226 

Graham  v.  State,  66  Ind.  386 548 

Grand  Rapids,  etc.,  R.  R.  Co.  v. 

Jones,  81  Ind.  523 453 

Greason  v.  Keteltas,  17  N.Y.491..339 
Green  v.  Elliott,  86  Ind.  53....68,144 
Green  v.VanBuskirk,  7  Wall.  149.183 

Greer  v.  State,  53  Ind.  420 468 

Gregory  v.  Gregory,  89  Ind.  345..  92 
Gregory  v.  Mighell,  18  Ves.  Jr., 

328 342 

Gregory  v.  Van  Voorst,  85  Ind. 

108  ............>.. 139 

Griffin* V.  Ransdel  1,  71  Ind!  '440. ..1 59 

Griggs  V.  Seeley,  8  Ind.  264 485 

Grimes  v.  Harmon,  35  Ind.  198. ..395 


Griner  v.  Butler,  61  Ind.  362 278 

Grove  v.  City  of  Ft.  Wayne,  45 

Ind.  429 55 

Groves  v.  Ruby,  24  Ind.  418 259 

Grubbs  ▼.  State,  24  Ind.  295 440 

Grusenmeyer  v.  City  of  Logans- 
port,  76  Ind.  549 144 

Guetig  V.  State,  66  Ind.  94 555 

Guiteau's  Case,  3  Crim.  L.  Mag. 

347 560 

Guiterman  v.  Liverpool,  etc.,  Co., 

83  N.  Y.  358 656 

Gunel  V.  Cue,  72  Ind.  34 278,  498 

Hadley  v.  Atkinson,  84  Ind.  64...328 

Hadley  v.  State,  66  Ind.  271 114 

Hagan  v.  Parsons,  67  111.  170 226 

Hahn  v.  Behrman,  73  Ind.  120...458 

Hall  V.  Smith,  10  Iowa,  45 102 

Hall  V.  Tuttle,  6  Hill,  38 ^252 

Hall  V.  W^arren,  9  Ves.  Jr.  605....342 
Halleck  v.  Weller,  72  Ind.  342...447 
Halloran  v.  McCullough,  68  Ind." 

179 129 

Halstead  v.  Board,  etc.,  56  Ind. 

363 115 

Halstead  v.  Brown,  17  Ind.  202...495 
Ham  V.  Kendall,  111  Mass.  297... 161 

Ham  V.  Silvernail,  7  Ilun,  33 115 

Hamilton  v.  Scull,  25  Mo.  165 507 

Hamilton  v.  State,  36  Ifid.  280... 105 
Hammon  v.  Sexton,  69  Ind.  37. ..187 
Hancock  v.  Heaton,  53  Ind.  111..525 
Hanna  v.  Acbker,  84  Ind.  411.. ..142 
Hannah  v.  Dorncll,  73  Ind.  465..526 
Ilarbinson  v.  Bank,  28  Ind.  133..508 
Hardenbrook  v.  Sherwood,  72  Ind. 

403 325 

Hardesty  v.  Fleming,  57  Tex.  395..182 
Hark  reader  v.  Clayton,  31  Am. 

R.  369 422 

Harlow  v.  Marquette,  etc.,  R.  R. 

Co.,  41  Mich.  336 162 

Harmony  School  Tp.  v.  Moore, 

80  Ind.  276 .191 

Harnett  v.  Garvey  66  N.  Y.  641.575 

Harper  v.  Ely,  56  111.  179 536 

Harriman  v.  Stowe,  57  Mo.  93.. ..106 
Harrigan  v.  Connecticut  River, 

etc.  Co.,  129  Mass.  580 184 

Harris  v.  Mills,  28  111.  44 226 

Harris  v.  Rivers,  63  Ind.  216 92 

Harrison  v.  Hedges,  60  Ind.  266..177 
Harrison  v.  Mayor,  etc.,  3  Sm.  Sc 

M.581 186 

Harrison   Tp.   v.   McGregor,   67 

Ind.  380 188 

Hart  man  v.  Heady,  57  Ind.  545..  30 
Harvey  v.  State,  40  Ind.  516..350,411, 

580 


TABLE  OF  CASES  CITED. 


XI 


Attchell  ▼.  Kimbrough,  4  Jones 

L.  103 354 

Haihawaj  y.  Hathawaj,  2  Ind. 

513 449 

Hatten  ▼.  Bobinson,   4  Blackf. 

479.1^.. 258 

Hays  V.  State,  8  Ind.  425. 39 

Hazlett  Y.  Sinclair,  76  Ind.  488... 544 

HeaxY  Y.  Black,  90  Ind.  534 144 

Heanley  y.  State,  74  Ind.  99 164 

Heaton  y.  White,  85  Ind.  376 328 

Heddens  Y.Younglove,46  Ind.212.480 
Heineman  y.  Newman,55  Ga.262..507 
Hendricks  y.  Frank,  86  Ind.  278..492 
Herron  y.  Keeran,  59  Ind.  472....  180 

Herron  y.  Vance,  17  Ind.  595 73 

Heshion  y.  Julian,  82  Ind.  576...588 
Higert  y.  City  of  Greencastle,  43 

Ind.  574 32,  55 

Hlggins  Y.  Kendall,  73  Ind.  522..525 
Higgins  Y.  Wright,  43  Barb.  461..  71 
High  Y.  Board,  etc.,  92  Ind.  580..135 

Hill  V.  Hazen,  93  Ind.  103 601 

Hill  Y.  Minor,  79  Ind.  48 381 

Hinckley  V.Baxter,  13  Allen,  139.161 

Hinds  Y.  Hinds,  85  Ind.  312 156 

Hinson  y.  Lott,  8  Wall.  148 185 

Hodge  V.  State,  85  Ind.  561 165 

Hodgson  Y.  Jeffries,  52  Ind.  334....158 
Hoffman  v.  Risk,  58  Ind.  1 1 3..381, 543 
Hollinsbee   v.   Kitchev,  49  Ind. 

261 r 102 

Holm  an  y.  Martin,  12  Ind.  553...  289 

Holmes  y.  Bybee,  34  Ind.  262 518 

Hood  V.  State,  56  Ind.  263...463,  593 
Hopkins  v.  Oilman,  22  Wis.  476..339 
Hopkins  v.  Jones,  22  Ind.  310-.. .443 
Hopper  Y.  Lucas,  86  Ind.  43..252, 458 

Hornby  v.  State,  69  Ind.  102 188 

Hosbrook  v.  Schoolev,  74  Ind.  51..296 

Hose  Y.  Allwein,  91  Ind.  497 524 

House  Y.  Board,  etc.,  60  Ind.  580..  34 
Houston,  etc.,  R.  R.  Co.  y.  Fred- 

ericka,  41  Am.  R.  56 352 

Howard  y.  Farley,  3  Rob.  (N.  Y.) 
,^gg ^ ggy 

Hubbard  Y.  Harrison,  38  Ind.  323. 226 
Hubble  Y.Osbom,  31  Ind.  249.. ..142 
Hug  Y.  VanBurkleo.  58  Mo.  202..341 
Hume  Y.Conduitt,  76  Ind.  598.145,435 
Hunderlock,  Dundee,  etc.,  Co.,  88    * 

Ind.  139 327 

Hunt  Y.  Blanton,  89  Ind.  38 548 

Hunt  Y.  Keech,  3  Abb.  Pr.  204.. .537 
Hunt  V.  Milligan,  57  Ind.  141.. ..258 

Huston  V.  Vail,  84  Ind.  262 142 

Hutchins  y.  Hanna,  8  Ind.  533. ..141 
Hutts  Y.  Hutts,  51  Ind.  581 75 

Igoe  v.  State,  14  Ind.  239.. 440 


lies  Y.  Watson,  76  Ind.  369 194 

Indiana,  etc.,  Co.  y.  Millican,  87 

Ind.  87 124 

Indiana,  etc.,  Co.  y.  Porter,75  Ind. 

428- 259 

Indiana,  etc.,  R.  W.  Co.  y.  Adam- 
son,  90  Ind.  60 62 

Indiana,  etc.,  R.  W.  Co.  Y.  Hale, 

93  Ind.  79 69 

Indiana,  etc.,  R.  W.  Co.  y.  Mc- 

Broom,  91  Ind.  Ill 42,  63 

Indianapolis,  etc.,  R.  R.  Co.  y. 

Adkins,  23  Ind.  340 451 

Indianapolis,  etc.,  R.  R.  Co.  y. 

Collingwood,  71  Ind.  476 363 

Indianapolis,  etc.,   R.   R.  Co.  y. 

Horst,  93  U.  S.  291- 358 

Indianapolis,  etc.,  R.  R.  Co.  y. 

Lindley,  75  Ind.  426 452 

Indianapolis,  etc.,  R.  R.  Co.  Y. 

Paramore,  31  Ind.  143 43 

Indianapolis,  etc.,   R.  R.  Co.  y. 

State,  37  Ind.  489 213 

Indianapolis,  etc.,  R.  W.  Co.  y. 

Thomas,  84  Ind.  194 363,  452 

Indianapolis,  etc.,  Union  v.  CleYe- 

land,  etc.,  R.  W.  Co.,  45  Ind,281..549 

Ingel  Y.  Scott,  86  Ind.  518 491 

Insurance  Co.  v.  Mosley,  8  Wall. 

397 106 

In  Re  Blues,  5  El.  &  Bl.  290 249 

Ireland  y.  Montgomery,  34  Ind. 

174 338 

Iron  R.  R.  Co.  v.  Mowery,  36  Ohio 

St.  418 361 

Irwin  V.  Lowe,  89  Ind.  540  ...90,  123 

Jackson  y.  Hoover,  26  Ind.  511. ..395 
Jackson  v.  Jackson,  19  £ng.  L.  & 

E.  545 342 

Jackson  v.  Jackson,  1  Sma.  &  Giff. 

184 342 

Jackson  Tp.  y.  Barnes,  55  Ind.136.188 
Jackson,  etc.,  Tp.  y.  Farlow,  75 

Ind.  118 41,  199 

Jeffersonville,  etc.,  R.  R.  Co.  y. 

Avery,  31  Ind.  277 451 

Jeffersonville,  etc.,  R.  R.  Co.  y. 

Hendricks,  41  Ind.  48 361 

Jeffersonville,  etc.,  R.  R.  Co.  v. 

Hendricks,  26  Ind.  228 356 

Jeffersonville,  etc.,  R.  R.  Co.  v. 

Lyon,  72  Ind.  107 451 

JeffersonviUe,  etc.,  R.  R.  Co.  v. 

Parmalee,  51  Ind.  42 356 

Jeffersonville,  etc.,  R.  R.  Co.  Y. 

Riley,  39  Ind.  568 350 

Jeffries  v.  Rowe,  63  Ind.  592. 316-376 
Jeffries' Y.  Sherbum,  21  Ind.  112..141 
Jenison  v.  Graves,  2  Blackf.  440..486 


xu 


TABLE  OF  CASES  CITED. 


Jcnks  V.  State,  30  Ind.  1 173 

Jenkins  v.Kicc,  8i  Ind.  342..296,  479 

Jessup  V.  Carcv,  61  Ind.  584 284 

Jolm  V.  Hatfield,  84  Ind.  75 422 

Johnson  v.  Breedlove,  72  Ind.368.315 
Johnson  v.  Johnson,  10  Ind.  387..578 
Johnson  v.  Patterson,  59  Ind.237..435 
Johnson  v.  Rockwell,  12  Ind.76..301 
Johnson  v.  Stebbins,  5  Ind.  364.-464 
Johnson  v.  VanVelsor,  43  Mich. 

208 535 

Johnston  v.  Griest,  85  Ind.  503... 198 
Johnston,  etc.,  Co.  v.  Bartley,  81 

Ind.  406 435 

Jones  V.  Jones,  91  Ind.  378 258 

Jones  V.  People,  6  Col.  452 20 

Jones  V.  Sweet,  77  Ind.  187 274 

Jones  V.  Swift,  94  Ind.  516 2Sl 

Jones  V.  White,  90  Ind.  255 479 

Josselyn  y.  Edwards,  57  Ind.  21 2..345, 

381,  543 

Joyce  V.  Joyce,  1  Bush,  474 227 

Justice  y.  State,  17  Ind.  56 423 

Karow  y.  Continental,  etc.,  Co., 

15  Cent.  L.  J.  233 567 

Keen  y.  Breckenridge,  96  Ind.  69..602 

Keener,  y.  State,  18  Ga.  194.. 552 

Keepfer  y.  Force,  86  Ind.  81 294 

Keiser  y.  State,  83  Ind.  234 411 

Keller  y.  McMahan,  77  Ind.  62.-290 

Kelley  v.  State,  53  Ind.  311 350 

Kelly  V.  Stinson,  8  Blackf.  387...156 

Kelso  y.  Kelly,  1  Daly,  419 342 

Kennard  y.  Carter,  64  Ind.  31~...251 
Kennedy  v.  Diyine,  77  Ind.  490..106 

Kesler  v.  Myers,  41  Ind.  543 488 

Keyser  y.  School  District,  35  N. 

H.477 169 

Kieth  y.  Kerr,  17  Ind.  284 106 

Kimble  y.  Christie,  55  Ind.  140...199, 

315 

King  y.  Summitt,  73  Ind.  312 274 

Kipp  y.  Coenen,  55  Iowa,  63 159 

Kirland  y.  State,  43  Ind.  146 597 

Kistler  y.  State,  54  Ind.  400 465 

Koons  y.  Ferguson,  25  Ind.  388... 273 
Krach  v.  Heilman,  53  Ind.  517. ..355 
Kratemayer  v.  Brink,  17  Ind.  509.420, 

549 

Kriel  y.  Com.,  5  Bush,  362 .....580 

Krug  V.  Davis,  85  Ind.  309.... -...430 

Knhns  y.  Gates,  92  Ind.  66 106 

Kyger  y.  Ryley,  2  Neb.  20 226 

Laing  y.  Colder,  8  Pa.  St.  479 357 

Lake  y.  Jones,  49  Ind.  297... '150, 435 
Lake  Erie,  etc.,  R.  W.  Co.  v.  Fix, 

88  Ind.  381 43,352 

Lane  y.  State,  16  Ind.  14 105 


Laney  v.  Laney,  2  Ind.  196 505 

Langdon,  Bullock,  8  Ind.  341 517 

Lapping  V.  Dully,  47  Ind.  51 259* 

Lasselle  v  Moore,  1  Blackf.  226..  79, 

247 
Lawrenceburg,  etc.,  R.  R.  Co.  y. 

Montgomery,  7  Ind.  474 566 

Lawson  v.  Hilgcnberg,77  Ind.  221-297 
Leach  v.  Prebster,  39  Ind-  492.. ..558 
Ledyard  y.  Chapin,  6  Ind.  320. ..226 

Lee  y.  Basey,  85  Ind.  543 151,  435 

Lee  y.  McLeod,  12  Ney.  280 Ib9 

Leeds  y.  Boyer,  59  Ind.  289- 54<J* 

Leffel  V.  Obenchain,  90  Ind.  50... 201 
Leftwich  y.  Com.,  20  Grat.  716...  66- 
Leggate  y.  Clark,  111  Mass.  308..564 
Lemmon  y.  Whitman,  75  Ind.  318..487 
Levy  Court  y.  Coroner,  2  Wall. 

501  87,115 

Lewellen  y.  Garrett,  58  Ind.  442..  9^ 
Lewis  y.  Lewis,  106  Mass.  309....  1^ 
License  Tax  Cases,  5  Wall.  462-..184 
Lindley  y.  Kelley,  42  Ind.  294...  80 
Lindsay  v.  Winona,  etc.,  B.  B. 

Co.,  29  Minn.  411...-. 4a- 

List  y.  Padgett,  96  Ind.  126 60^ 

Little  Miami  K  R.  Co.  y.  Wet- 
more,  19  Ohio  St  110 56fr 

Locke  y.  Merchants  Nat'l  Bank, 

66  Ind.  353 516- 

Loehr  y.  Colbom,  92  Ind.  24..278,49a 

Lofton  V.  Moore,  83  Ind.  112 156 

Logan  v.  ^Logan,  90  Ind.  107 9 

Long  y.  Buchanan,  27  Md.  502...15& 
Loosemore  y.  Radford,  9  M.  &  W. 

657 ,.498 

Lord  y.  Morris,  18  Cal.  482 225 

Loughridge  v.City  of  Huntington, 

o6  Ind.  253 449- 

Louisville,  etc.,  R.  W.  Co.  y.  Coyle, 

85  Ind.  516 447 

Louisville,  etc.,R.W.Co.y.Ehlert, 

87  Ind.  339..... 42,46,62 

Louisville,  etc.,  R.W.Co.y.Grubb, 

88  Ind.  85 39 

Louisville,  etc.,  R.  W.  Co.  y.  Han- 

mann,  87  Ind.  422 46- 

Louisville,  etc.,  R.W.Co.y.Henly, 
88  lud.  535 329,368 

Louisville,  etc.,  R.  W.  Co.  v.  Jack- 
son, 64  Ind.  398 447 

Louisville,  etc.,  R.  R.  Co.  v.  Kelly, 
92  Ind.,  371 43,  352 

Louisville,  etc.,  R.  W.  Co.  v.  Krin- 
niiig,  87  Ind.  ool 43,  46,  354 

Lotiisvilic,  etc.,  R.  W.  Co.  v.  Lock- 
ridge,  93  Ind.  191 40,  63 

Louisville,  etc.,  R.  R.Co.  v.  Rich- 
ardson, (j6  Ind.43 360 

Love  v.  Oldham,  22  Ind.  51 431 


TABLE  OF  CASES  CITED. 


Xlll 


Lowe  V.  Brown,  22  Ohio  St.  463. ..341 

Lyiich  V.  Com.,  77  Pa.  St.  205 579 

-Ljnch  V.  State,  9  Ind.  641 411 

MachineCo.v.Gage,100  U.S.  676,184 
Maddox  v.  Graham,  2  Met.  (K7.) 

56 214 

Malady  v.  McEnary,  30  Ind.  273..429 

Mand  v.  Trail,  ^2  Ind.  521 691 

Manning  V.  McClurg,14  Wis.  350..524 
Marks  v.  Trustees,  etc.,  56  Ind. 

288 92,194 

Martin  v.  Holland,  87  Ind.  105... 479 
Martin  v.  Martin,  64  Ind.  207.  ...310 

Martin  v.  Noble,  29  Ind.  216 518 

Martin  v.  Pifer,  96  Ind.  245 171 

Mason  v.  Baker,  1  Marsh.  208.  ...507 
Mason  v.  Waite,  17  Mass.  560.... 258 

Matlock  V.Todd,  19 Ind.  130 98 

Matthews  Y.Houghton,ll  Maine, 

377 250 

Maury  y.  Talmadge,  2  McLean, 

157 357 

Maxwell  y.  Brooks,  54  Ind.  98...586 
Mayer  y.  Grottendick,  68  Ind.  1..508 
Mc  Alpine  y.  Sweetser,  76  Ind.  78..145 
McBeth  y.  Trabue,  69  Mo.  642...231 
McBride  y.  Thompson,  8  Ala.  650..105 

McCarty  y.  State,  16  Ind.  310 423 

McCarty  y.  Waterman,  84  Ind. 

560 594 

McCabe  y.  Good  wine,  65  Ind.  288..  79 
McCann  y.  Bodifar,  90  Ind.  602..124, 

177 
McCaman  y.  Cochran,  57  Ind. 

166 92 

McCansland  y.  Balston,  12  Ney. 

195 507 

McCorkle  y.  State,  14  Ind.  39 172 

McCormick  v.  Walter  A.  Wood, 

etc.,  Co.,  72  Ind.  518 265 

McCoy  V.  Lockwood,  71  Ind.  319..495 
McCulley  y.  State,  62  Ind.  528...597 
McDermitt  V.  Hu banks,  25  Ind. 
232 125  426 

McDiii  V.  Gunn,  43  Ind.  315...  .!.381 
McGinnis  y.  Gabe,  78  Ind.  457...  187 
McGlennan  y.  Margowski,  90  Ind. 

150 170 

McGrew  v.  McCarty,  78  Ind.  496..170 
McGuire  y.  Bry,  3  Bob.  (La.)  196..114 
McGuire  y.  Com.,  3  Wall.  387.. ..184 
Mcllyain  v.  Emery,  88  Ind.  298.-328 
Mcintosh  y.  Chew,  1  Blackf.  289..  79 
McKenzie  y.  State, 26  Ark.  334...580 
McKeman  y.  Mayhew,  21   Ind. 

291 .....259 

McLean  y.  Burbank,  11   Minn. 

277 357 

McLean  y.  State,  8  Heisk.  22..:...114 


McMillen  y.  Terrell,  23  Ind.  163..480 
McQiiade  y.  Kosecrans,  36  Ohio 

St.  442 507 

McQueen  y.  State  Bank,  2  Ind. 

413 258 

McVeigh  y.  U.  8.,  11  Wall.  259...423 
McVey  y.  Heayen  ridge,  30  Ind. 

100 201 

McWhinney  y.  Brinker,  64  Ind. 

360 294 

Meara  y.Holbrook,20  Ohio  St.137.  72 

Meeker  y.  Doe,  7  Blackf.  169 549 

MemphiB,  etc.,  Co.  y.  McCool,  83 

Ind.  392 358 

Memphis,  etc.,  R.  R.  Co.  y.  Whit- 
field, 44  Miss.  466 356 

Mercein  y.  People,  26  Wend.  64..  14 

Mercer  y.  Vose,  67  N.  Y.  56 575 

Mercedith  y.Chancey,  59  Ind.  466.449 
Meredith  y.  Ewing,  86  Ind.  410...  49 

Merrick  y.  State,  63  Ind.  327 567 

Merrifield  y.  Weston,  68  Ind.  70.-179 
Merriman  y.  Maple,2  Blackf.  360..495 

Mescal  y.  Tullv,  91  Ind.  96 198 

Meyer  y.  Bohlfing,44  Ind.  238 390 

^iles  y.  Lingerman,  24  Ind'.  385..    4 

Miller  y.  Ashton,  7  Blackf.  29 80 

Miller  y.  Marckle,  21  111.  162 607 

Miller  y.  Moore,  3  Humph.  188... 114 

Miller  y.  Porter,  71  Ind.  521 486 

Miller  y.  State,  39  Ind.  267..! 158 

Miller  v.  State,  79  Ind.  198 372 

Miller  y.  Wade,  68  Ind.  91 128 

Millikan  y.  State,  70  Ind.  283 177 

MiUner  y.  Eglin,  64  Ind.  197 468 

Milnes  y.  Gery,  14  Yes.  Jr.  400...339 
Mississippi  Co.  y.  Jackson,  51  Mo. 

23 114 

Missouri  Pacific  B.  W.  Co.  y.  Ein- 

caid,  29  Kan.  654 43 

Moberry  y.  City  of  Jefifersonyille, 

38  Ind.  198 217 

Modisett  y.  Johnson,2  Blackf.  431..141 
Moffit  y.  Medsker,  etc.,  Ass'n,  48 

Ind.  107 516 

Montgomery,  etc.,R.  B.  Co.  y.  Bor- 
ing, 51  Ga.582 357 

Monarty  y.  Kent,  71  Ind.  601 73 

Morrow  y.  U.  S,etc.,Co.,96  Ind.21..228 

Morrow  v.  Weed,  4  Iowa,  77- 147 

Morton  y.  Naylor,  1  Hill,  583 269 

Moseley  v-  Moseley,  15N.Y.3S4..607 

Muir  y.  Rand,  2  Ind.  291 258 

Muncey  y.  Joest,  74  Ind.  409 145 

Munn  y.  Illinois,  94  U.  S.113 184 

Murphy  y.  Lucas,  58  Ind.  360 585 

Musselman  y.  Musselman,  44  Ind. 

106 9 

Musser  y.  Good,  11  Serg.A  R.247..441 
Myers  y.  State,  93  Ind.  251....306, 410 


XIV 


TABLE  OF  CASES  CITED. 


Nave  y.  Flack,  90  Ind.  205 43 

Nave  V.  Tucker,  70  Ind.  15 555 

Keidefer  ▼.  Chastoin,  71  Ind.  363.199 
Neilson  v.  Fit,  16  Ohio  St  552...227 

Nellis  v.  Clark,  4  Hill,  424 507 

Nelson  v.  White,  61  Ind.  139 497 

Nelson  y.  Vorce,  55  Ind.  455 468 

Nettleton  v.  Slkes,  8  Met.  34 162 

Newman  y.  DeCorrimer,  19  Iowa, 

244 226 

Newman  y.  Perrill,  73  Ind.  153...480 
New  York  C.  Ins,  Co.  y.  Nat'l  P. 

Ins.  Co.,  20  Barb.  468. 249 

Nitche  y.  £arle,88  Ind.  375 548 

Nichols  y.  Howe,  7  Ind.  506 88 

Nixon  y.  State,  96  Ind.  Ill 131 

Noble  y.  Murphj,  27  Ind.  502.. ..449 
Norris  y.  Casel,  90  Ind.  143..123,4n 

Norris  y.  Jackson,  3  Giff.  396 342 

Norris  y.  Norris,  9  Dana,  317 507 

Nowlin  y.  Whipple,  89  Ind.  490..123, 

328 
Nowlin  y.  Whipple,  79  Ind.  481-158 
Nutter  y.  Fouch,  86  Ind.  451 295 

CBoyle  y.  Shannon,  80  Ind.  159.  8^ 

116 
O'Donald  y.  Constant,  82  Ind.  212.328 
Ogilyie  y.  Crawford  County,  7 

Fed.^R.  745 , ' 181 

Ohio,  etc.,  B.  W.  Co.  y.  Coll  am, 

73  Ind.  261 56,  487 

Ohio,  etc.,  R  W.  Co.  y.  Miller,  46 

Ind.  215 451 

Qhio,  etc.,  B.  W.  Co.  y.  Bowland, 

50  Ind.  349 452 

Olds  y.  Moderwell,  871  nd.  582...274, 

591 

011am  y.  Shaw,  27  Ind.  388 429 

O'Neal  y.  Wade,  3  Ind.  410. 102 

O'Neil  y.  Chandler,  42  Ind.  371. ..506 
Oppenheim  y.  Pittsburgh,  etc.,  B. 

W.COy  85  Ind.  471 145 

Orth  y.  Jennings,  8  Blackf.  420...  141 

Oyer  y.  Shannon,  75  Ind.  352 315 

Oyerbaj  v.  Lighty,  27  Ind.  27.....431 
Oyerturf  y.  Martin,  2  Ind.  507. ..495 

Page  y.  Thompson,  33  Ind.  137...  49 

Painter  y.Guirl,  71  Ind.  240 447 

Palmer  y.  Harris,  98  111.  507 153 

Palmer  y.  Hayes,  93  Ind.  189 30 

Palmer  y.  Missouri,  etc.,  B.  W. 

Co.,  76  Mo.  217 43 

Palmer  y.  W^right,  58  Ind.  486...301 
Parker  y.  Clayton,  72  Ind.  307...479 
Parker  y.  Goddard,  81  Ind.  294. ..296 
Parker  y.  Hastings,  12  Ind.  654..177 
Parker  y.  Taswell,  2  DeG.  &  J. 

559 342 


Parrott  y.  City  of  Bridgeport,  44 

Conn.  180 21& 

Parsley  y.  Eskew,  73  Ind.  558..  ...447 
Parsons  y.  Camp,  11  Conn.  525...162' 
Parsons  y.  Tillman,  95  Ind.  452..  27 

Pea  y.  Pea,  35  Ind.  387 159- 

Peck  y.  Board,etc.,87  Ind.221.122, 587 

Pedeu  y.  King,  30  Ind.  181 45a 

Pegram  y.  Comm'rs;  65  N.  C.  114..214 

Pelham  y.  Bose,  9  Wall.  103 425 

Penninffton  y.  Qifton,  11  Ind.  162.141 
Pennsylyania  Co.  y.  Gallentine, 

77  Ind.  322.. 40 

Pennsylyania  Co.  y.  Hensil,  70 

Ind.  569 360 

Pennsylyania  Co.  y.  Hoagland, 

78  Ind.  203 352 

Pennsylyania  Co.  y.  Holderman, 

69  Ind.  18 50 

Pennsylyania  Co.  y.  Trimbte,  75 

Ind.  378 447 

Pennsylvania  B.  B.  Co.  v.  White, 

88  Pa.  St  327 357 

People  y.  Bennett,  49  N.  Y.  137..566 
People  y.  Brown,  55  N.  Y.  180....114 
People  y.  City  of  Bloomington,  63 

Ind.  207 214 

People  y.  Cook,  39  Mich.  239 36a 

People  y.  Cronin,  34  Cal.  191 552 

People  y.  Ferris,  2  Crim.  L.  Mag. 

18- 55^ 

People  y.  Finley, 38  Mich.  482.....578 

People  y.  Garbutt,  17  Mich.  8 580 

People  y.  Genet,  59N.Y.80 67 

People  y.  Judges,  20  Wend.  658...21& 

People  y.  Lake,  12  N.  Y.  358 57& 

People  y.  Lord,  9  Mich.  227.. 377 

People  y.  Meioein,3  Hill,  399 14r 

People  y.  Niles,  35  Cal.  282.. 182 

People  y.  Bedinger,  55  Cal.  290...  67 
People  y.  Thurston,  2  Park.  Cr.  C. 

49.: .* 664 

People  y.  Wreden,  12  Bep.  682...55a 
People's  Sayings  Bank  y.  Finney, 

63  Ind.  460 492 

Perkins  y.  Perkins,  12  Mich.  456..  14 

Peryear  y.  Com.,  5  Wall.  475 184 

Peters  y.  Dunnells,  5  Neb.  460 22& 

Peten  y.  Lane,  55  Ind.391.........54» 

Pettis  y.  Johnson,  56  Ind.  139..... 125- 

Pfaff  y.  State,  94  Ind.  529 69» 

Piister  y.  State,  82  Ind,  382.. 211 

Philadelphia,  etc.,  B.  B.  Co.  v. 

Anderson,  94  Pa.  St  351 35S 

Phillip  y.  Aurora  Lodge,  etc.,  87 

Ind.  505 47 

Phillips  V.  State,  6  Tex.  App.  44..557 
Pierse  v.  Thornton,  44  Ind.  236..480 
Pine  Civil  Tp.  y.  lluber,  etc.,  Co., 

83  Ind.  121 390 


TABLE  OF  CASES  CITED. 


XV 


Pinnell  ▼.  8tringer,  59  Ind.  555  ..486 
Pitcher  y.  LaYCock,  7  Ind.  398...301 
Pittsbuigh,  etc.,  R.  W.  Co.  v.  Cul- 

▼er,60  Ind.  469 62 

Piitsbttrgh,   etc.,   R.  W.  Co.  ▼. 

Hixon,  79  Ind.  Ill 62 

PittBbargh,   etc.,  R.  W.  Co:  ▼. 

Jooes,  86  Ind.  496 43 

Pittsburgh,  etc.,  B.  W.   Co.  v. 

Laoiman,  78  Ind.  319 452 

Pittsburgh,  etc.,  B.  B.  Co.  v.  Nel- 
son, 51  Ind.  150 43,  46 

Pittsburgh,  etc.,  B.  B.  Co.  ▼.  Noel, 

77  Ind.  110 124,  557 

Pittsburgh,  etc.,  B.  B.  Co.  v.  Pil- 
low, 76  Pa.  St.  510- 358 

Pittsburgh,  etc.,  B.  B.  Co.  v.  Wil- 
liams, 74  Ind.  462 358 

Pitzer  ▼.  Indianapolis,  etc.,  B  W. 

Co.,  80  Ind.  569 173 

Platter  v.  Citj  of  Seymour,  86 

Ind.  323 198 

PoUett  V.  Long,  56  N.  Y.  200.....355 

Potts  y.  State,  75  Ind.  336 211 

Powell  y.  City  of  Madison,  21 

Ind.  335 ....» 181 

Powell  ▼.  State,  25  Ala  21 558 

Powers  y.  Johnson,  86  Ind.  298  ..556 
Powers  y.  State,  87  Ind.  144  ......123 

Powers  y.  State,  87  Ind.  97 165 

Tneger  y.  Bristol,  etc.,  B.  W.  Co., 

24 X.  T.  (N.  S.)  105^ 357 

Pratt  y.  State,  56  Ind.  179 467 

Preston  y.  Sandford,  21  Ind.  156..516 
Prewitt  y.  Wortham,  19  Ky.  287..227 
Price  y.  Jennings,  62  Ind.  111..5,  231 

Price  y.  Malott,  85  Ind.  266.. 159 

Priddy  y.  Bodd,  4  Ind.  84 460 

Princeton,  etc.,  Co.  y.  Munson,  60 

m.  371.. 535 

Pritchard  y.  Spencer,  2  Ind.  486..443 
Pritchett  y.  Board,  etc.,  62  Ind. 

210.... 34 

Proctor  y.  Baker,  15  Ind.  17&1...518 

PueU  y.  Beard,  86  Ind.  104 479 

PoUman,  etc,  Co.  y.  Barker,  4 

Col.  844.. .•. 362 

PuUen  y.  Bell,  40  Me.  314 161 

Pulse  y.  Miller,  81  Ind.  190.. 135 

Puryianoe  y.  Droyer,  20  Ind.  238..202 
Pybus  y.  Mitford,  2  Ley.  75.. 249 

Queen  y.Caudwell,  17  Q.B.  503...  67 
Quincy  y.  Cheeseman,  4  Sand.  Ch. 
405 632 

Bailroad  Co.  y.  Aspell,  11  Harris, 
147. 357 

Bailroad  Co.  v.  Walrath,  38  Ohio 
St.  461.. 358 


Bailway,  etc.,  Co.  y.  Barwell,  44 

Ind.  460 249 

Itamsey  y.  Biiey,  13  Ohio,  157 422 

Bandall  y.  Howara,2  Black,  585...507 
Baidin  y.  Walpole,  38  Ind.  146..345» 

460 
Bay  y.  City  of  Jeffersonyille,  90 

Ind.  567 217 

Beed  y.  Dougan,  54  Ind.  306 114 

Beed  y.  Earhart^  88  Ind.  159 296 

Beed  v.  Whitton,  78  Ind.  579 262 

B^  y.  Burton,  3  F.  &  F.  772 578 

Beg  y.  Haynes,  1  F.  &  F.  666 578 

Beid  y.  Cox,  5  Blackf.  312 495 

Beid  V.  Mitchell,  93  Ind.  469 251 

Beynolds  y.  State,  61  Ind.  392.. ...313 

Bice  y.  Morris,  82  Ind.  204 26 

Bichardson  y.  End,  43  Wis.  316..249 
Bichardson  v.  Pate,  93  Ind.  423..  3 
Bichardson  y.  Smith,  L.  B.,  5  Ch. 

Ap.648. 342 

Bicketts  y.  Braun,  42  Ind.  316....  98 
Bieman  y.  Shepard,  27  Ind.  288..181 

Biley  y.'State,  95  Ind.  446 20 

Bingie  y.  Bicknell,  32  Ind.  369...516 
Binker  y.  Bissell,  90  Ind.  375.....224 
Bittenhouse  y.  Leyering,  6  W.  A 

S.  190 227 

Bobbins  y.  Magee,  76  Ind.  381...175 
Boberts  y.  Johnson,  58  N.  Y.  613..35S 
Bobertson  y.Huffman,  92  Ind.247.25l 
Bobeson  y.  Boberts,  20  Ind.  155..233 
Bobson  y.  North  EastamB.  W. 

Co.,  L.  B.,  10  Q.  B.  271 860 

Boeers  y.  Smith,  4  Pa.  St  93 160 

Bokes  y.  Amazon  Ins.  Co.,  51  Md. 

512 249 

Bominger  y.  Simmons,  88  Ind. 
453 6g 

Boot  y.  Dill,  38  Ind.  169 495 

Boots  y.  Tyner,  10  Ind.  87 566 

Boss  y.  Curtiss,  31  N.  Y.  606 114 

Boss  y.  Mitchell,  28  Tex.  150.....226 

Bout  y.  Woods,  67  Ind.  319 187 

Bowe  y.  Arnold,  39  Ind.  24.. 301 

Bowe  y.  Major,  92  Ind.  206.. 588 

Bowell  y.  Klein,  44  Ind.  290 436 

Boy  y.  State,  58  Ind.  378.. 177 

Bucker  y.  Steelman,  73  Ind.  396.121, 

265 
Buckle  y.  Barbour,  48  Ind.  274...265 
Buddell  y.  Fhalor,  72  Ind.  533...685 

Bush  y.  Mesee,  36  Ind.  69 576 

Bussell  y.  Houston,  5  Ind.  180...  141 
BuBsell  y.  Bichards,  10  Me.  429..161 
Byan  y.  New  York,  etc.,  B.  B.  Co., 
35  N.  Y.  210 356 

Sackett  y.  State,  74  Ind.  486 261 

Sage  V.  State,  91  Ind.  141  576 


XVI 


TABLE  OF  CASES  CITED. 


Sample  v.  Cochran,  84  Ind.  594.  ..544 

Sanders  v.  Farrell,  83  Ind.  28 274 

Sanders  v.  State,  85  Ind.  318 463 

Sawyer  v.  State,  35  Ind.  80 676 

Sauter  V.  New  York,etc.,  K.S.Co., 

60  N.  Y.  50 352 

Schafer  v.  Reilly,  50  N.  Y.  61.. ..233 

Schafer  y.  State,  49  Ind.  460 315 

Scheffer  v.Railroad,105  U.  S.  249..3o5 
Schlencker  v.  State,  9  Neb.  241. ..558 

Schlicht  V.  State,  56  Ind.  173 444 

Schlosser  v.  State,  55  Ind.  82 355 

Schnell  ▼.  City  of  Chicago,  38  111. 

382 231 

School  Town  of  Princeton  v  .Geb- 

hart,  61  Ind.  187 587 

Schrodt  V.  Deputy,  88  Ind.  90.  ...295 
•Scott  y.  London,  etc.,  Co.,  3  H.  & 

C.  696 359 

Scott  y.  State,  46  Ind.  203 258 

-Scotten  y.  Diyelbiss,  46  Ind.  301.-201 

Searcy  y.,Grow,  15  Cal.  117 376 

SeymourV.Fellows,  77  N.  Y.  178..575 
Shan kl in  y.  Board,  etc.,  21*  Ohio 

St  575 87, 116 

Shannon  y.  O'Boyle,  61  Ind.  565..116 

Sharpe  y.  Clifford,  44  Ind.  346.  ...480 

Shattuck  y.  Myers,  13  Ind.  46.. .322 

Shaw  y.  Spencer,  100  Mass.  382...119 

aheeks  y.  Klote,  84  Ind.  471 631 

Shepherd  y.  Dodd,  15  Ind.  217...201 

Sherlock  y.  Ailing,  44  Ind.  184...366 

Sherlock  y.  Ailing,  93  U.  S.  99...184 

Sherman  y.  Com.,  14  Grat.  677...  66 

Sherman  y.  Sherman,  3  Ind.337..226 

Shlmer  y.  Bronnenburg,  18  Ind. 
3g3 479 

Shirley  v'shirleyVVBli^^^^^^ 

mirte  y.  Irons,  28  Ind.  458 516 

Shirts  y.  Irons,  47  Ind.  446 75 

.Shriyer  y.  Bowen,  57  Ind.  266 337 

Sibil rnd  y.  Minneapolis,  etc.,  B. 

W.  Ca,  29  Minn.  58 43 

Sidener  v.  Pavey,  77  Ind.  241..... 644 
Silvers  y.  Junction  B.  B.  Co.,  43 

Ind.  435 390 

Sims  y.  Bardoner,  86  Ind.  87 3 

Sims  y.  City  of  Frankfort,  79  Ind. 

446 315 

Sims  y.  Everhardt,  102  U.  S.  300..    4 

Sims  y.  Smith,  86  Ind.  577 3 

8ims  y.  Snyder,  86  Ind.  602 3 

Sims  y.  Wilson,  47  Ind.-226 233 

Slagle  y.  Bodmer,  75  Ind.  330 43o 

Sloan  y.  Sewell,  81  Ind.  180 296 

Sloan  V.  Whiteman,  6  Ind.  434...327 

Small  y.  Clewley,  62  Me.  155 508 

Smalley  v.  Martin,  1  Clarke  Ch. 

293 524 

Sniithv.  Alien,  IBlackL 


Smith  y.  Dayis,  58  Ind.  434 247 

Smith  y.  Do<lds>,  35  Ind.  452 369 

Smith  y.  Engle,  54  Iowa,  265 147 

Smith  V.  Johnson,  69  Ind.  55 2.S4 

Smith  V.  Kvler,  74  Ind.  575..124,  294 

Smith  V.  Lisher,23  Ind.  600 254 

Smith*y.  Little,  67  Ind.  549 92 

Smith  V.  Ostermeyer,  08  Ind.  432..381 

Smith  V.  RowleSj'So  Ind.  264 450 

Smith  y.  State,  5  Ind.  541 444 

Smith  V.  Tiitman,  71  Ind.  171 485 

Smith  V.  U.  S.,  94  U.  S.  97 66 

Snowdfen  v.  Wilas,  19  Ind.  10 158 

Snowball  v.  Dixon,  4  Y.&C.511..249 
Somers  v.  Pumphrey,  24  Ind.231..576 
Somers  y.  Somers,  85  Ind.  599.  ...107 
South  Side,  etc.,  Ass'n  v.  C.  &  S. 

Lumber  Co.,  64  Indi  560 498 

Spann  y.  State,  47  Ga.  549 678 

Spears  y.  Ward,  48  Ind.  641 255 

Sperry  y.  Dickinson,  82  Ind.  132..278 
Splahn  V.  Gillespie,  48  Ind.  397.-103, 

435 
Spooner  y.  Brooklyn  City  R.  R. 

Co.,  54  N.  Y.  230 354 

Sprakery.Arm6trong,79  Ind.  577.-548 
Springer  y.  Drosch,  32  Ind.  486... 506 
Sprinkle  v.  Toney;73  Ind.  592...447 
Stackhouse  y.  City  of  Lafayette, 

aO  xnu.  i. I  ..........  a....* •  •  •.. .••••^4\i 

Stagg  y.  Compton,  81  Ind.  171. ..135 
Standard  Oil  Co.  y.  Bachelor,  89 

Ind.  1 180 

Stanford  y.  Davis,  54  Ind.  45 390 

State  y.  Bailey,  4  La.  An.  376 562 

State  V.  Beard,  34  La.  An.  273...377 

State  y.  Bieler,87  Ind.  320 313 

State  y.  Board,  etc.,  85  Ind.  489..444 
State  y.  Board,  etc.,  80  Ind.  478..  34 

State  V.  Bonham,  18  Ind.  231 161 

State  v.  Brandon,  8  Jones  Law  463.578 

State  V.  Brown,  44  Ind.  329 109 

State  y.  Carrigan,  39  N.  J.  L.  35..180 
State  y.  Cityof  Keokuk,9  Ia.438..215 
State  y.  City  of  Madison,  15  Wis. 

33... 216 

State  V.  Cily  of  Milwaukee,  25 

W^is.  122 215 

State  V.  Clark,  4  Ind.  315..86, 116, 131 

State  y.  Cohn,  9  Nev.  179 560 

State  V.  Craig,  23  Ind.  185 463 

State  V.  Cross,  27  Mo.  3.'>2 580 

State  y.  Dt-Long,  88  Ind.  312 364 

State  V.  Dcmaree,  80  Ind.  519 34 

State  V.  Erb,  74  Mo.  199 576 

State  V.  Felter,  25  Iowa  67 558 

State  V.  Fleming,  46  Ind.  206 2.58 

State  V.  Ford,  3  Strob.  (S.  C.)517..5r)2 

State  V.  Gut,  13  Minn.  341 578 

State  y.  Uopkins,  7  Blackf  494...172 


TABLE  OF  CASES  CITED. 


XVIK 


State  ▼.  Hopkins,  10  Ohio  St*  589..376 
State  y.  Hundley,  46  Mo.  414..... 556 
State  V.  Hudson,  50  Iowa  157..... 557 

State  ▼.  Jotihson,  69  Ind.  85 594 

btote  v.  Kelso,  94  Ind.  587 405 

State  V.  Kinneman,  39  Ind.  36...  172 

State  ▼.  Larkin,  11  Nev.  314 566 

State  y.  Long,  91  Ind.351 313 

State  y.Martin,3Crim.  L.Mag.44.562 

State  y.  Melogik,  9  Ind.  196 290 

State  y.  Mewherter,  46  Iowa,  88..577 

State  y.  Oskins,  28  Ind.  364 463 

State  y.Pincknej,  lOBich.  (Law) 

474 185 

State  y.  Seay,  64  Mo.  89 376 

Stote  y.  State  Bank,  5  Ind.  353...226 

State  y.  Steele,  21  Ind.  207 258 

State  y.  Stickley,  41  Iowa  232.. ..578 

State  y.  Tatro,  60  Vt.  483 589 

State  y.  Terre  Haute,  etc.,  B.  B. 

Co.,  64  Ind.  297 170 

State  y.  Thorn,  28  Ind.  306 449 

State  y.  Tumey,  81  Ind.  559 114 

State  y.  Wamire,  16  Ind.  357 172 

State  y.  Welch,  21  Minn.  22 580 

State  Bank  y.  Chapelle,  40  Mich. 

447 87,116 

State  Bank  y.  Macy,  4  Ind.  362...  141 

SUte  Tax  Case,  15  Wall.  284 184 

Staytony.Huling8,7  Ind.  144.....250 

Stearns  y.  Field,  90  N.  Y.  640 575 

Steele  y.  Murray,  1  Blackf.  179....  79 
Steinhack  y.  State,38  Ind.483..316,376 
Steeple  y.  Downing,  60  Ind.  478  ...295 
Stephens  y.  Santee,  49  N.  Y.  35... 252 
Sterling  y.  Warden,  51 N.  H.  217..161 
Steyison  y.  Earnest,  80  111.  513....102 
Stewart  y.  Nunemaker,  2  Ind.  47..  79 
Stockton  y.  Stockton,  59  Ind.  574..435 

Stockwell  V.  State,  85  Ind.  522 409 

Stokes  y.  Saltonstall,  13  Pet.  192..357 

Stoner  y.  Brown,  18  Ind.  464 232 

Stout  y.  Stout,  44  Pa.  St.  457 227 

Stout  y.  Woods,  79  Ind.  108 145 

Street  y.  Chapman,  29  Ind.  142...431 
Stringer  y.  Northwestern,  etc.,In8. 

Co.,  82  Ind.  100 3 

Strohmaier  y.  Zeppenfeld,  3  Mo. 

Ap.  429. 342 

Strong  y.  fayior  School  Tp.,  79 

Ind.  208 498 

Strough  y.  Gear,  48  Ind.  100... 92, 484 

Stroup  y.  State,  70  Ind.  495 258 

Stuhhs  y.  Houston,  33  Ala.  555...558 
Studwell  y.  Shapter,  54  N.  Y.  249..231 
Stumph  y.  Pfeiffer,  58  Ind.  472.  ..258 
Sturgeon  y.Board,etc.,  65  Ind.302.116 
Sulliyan  y.  Learned,  49  Ind.  252..  13 
Summers  y.  Hutson,  48  Ind.  228..232 
Summen.y.  Stote,  51  Ind.  201....  89 


Sumner  y.  Stote,  5  Blackf.  578...668; 
Sutherland  y.Venard,  32  Ind.  483.516* 

Tapley  y.  Smith,  18  Me.  12. 161 

Tate  y.  Fletcher,  77  Ind.  102 22^ 

Tatum  y.  Mohr,  21  Ark.  349 562 

Taylor  y.  Watkins,  62  Ind.  511.. .159* 
Tedrowe  y.  Esher,  56  Ind.  443.. ..10& 
Templeton  y.Voshloe,  72  Ind.  134.242: 

Terrell  y.  Prestell,  68  Ind.  86 141 

Teter  y.  Hinders,  19  Ind.93..176, 309' 

Tevis  y.  Doe,  3  Ind.  129 141 

Thayer  y.  St.  Louis, etc.,  B.B.  Co., 

22  Ind.  26 356 

Thomas  y.  Allen,  1  Hill,  145 498 

Thomas  v.  Goodwine,  88  Ind.  458.189* 
Thomas  y.  Buddell,  6Q  Ind.  326..486^ 
Thompson  y.  Dayis,  29  Ind.  264..526' 
Thompson  y.Gibson,8  M.&W.281.249* 
Thompson  y.  Boss,  87  Ind.  156. 289,455< 
Tillman  y.  Wood,  58  Ala.  578.  ...441 
Tindall  y.  Wasson,  74  Ind.  495...121 
Tobey  y.  County,  3  Story,  800-...841 

Todd  y.  Collier,  53  Ind.  122 549» 

Towell  y.  HoUweg,  81  Ind.  154...176^ 

809,45(V 
Town  of  Cicero  y.  Williamson,  91 

Ind.  541 144 

Town  of  Elkhart  y.  Bitter,  66  Ind. 

136 32,55 

Township  y.  Talcott,  19  Wal.  666..218^ 

Train  v.  Gridley,  36  Ind.  241 516^ 

Travellers'  Ins.  Co.  y.  Brouse,  83 

Ind.  62 531 

Traylor  y.  Dykins,  91  Ind.  229...  96- 

194,  588 
Trentman  y.  Wiley,  85  Ind.  33...525 
Trimble  y.  Pollock,  77  Ind.  576..487 
Tripp  V.Vincent,  3  Barb.Ch.613..383 
Trustees,  etc.,  v.  Simpson,  11  Ind. 

520 283- 

Tscheider  V.  Biddle,  4  Dilion,  55..341 

Tucker  v.  White,  19  Ind.  253 449' 

Twomley  v.  Central  Park,  etc.,  B. 

B.  Co.,  69  N.  Y.  158 361 

Tyner  v.  Beese,  70  Ind.  432.. 156< 

Ulrich  y.  Drischell,  88  Ind.  354...519' 
United  States  y.  Arredondo,6Pet. 

691 147 

United  States  Ex.  Co.  y.  Lucas, 

36  Ind.  361 114 

United  Stotes  y.  McGlne,  1  Curtis 

C.  CI 666. 

United  States  y.  Winchester,  99 

U.  S.  372 424 

Utica  Tp.  v.  Miller,  62  Ind.  230..18» 

Van  Amringe  y.  Morton,  4  Whart 
382 42& 


xviu 


TABLE  OF  CASES  CITED. 


Vanaredall  v.  State,  65  Ind.  176..115 
Vandibur  v.  Love,  10  Ind.  54 — 290 
Vannoj  v.  Duprez,  72  Ind.  26.  ...548 
Vanvalkenberg    v.    Vanvalken- 

berg,  90  Ind.  433 580 

Van  Wv  V.  Clark, 50  Ind.  259.. ..506 

Vert  V.  Voss,  74  Ind.  565 26 

Village  of  Glencoe  v.  People,  78 

111.382 215 

Vogle  V.  Grace,  5  Minn.  294 251 

'  Voria  v.  State,  47  Ind.  345 258 

Wabash,  etc.,  R.  W.  Ck).  v.  For- 

shee,  77  Ind.  158 452 

Wabash,  etc.,  R.  W.  Co.  v.  John- 
son, 96  Ind.  40 46,  62,  480 

Wade  V.  Slate,  71  Ind.  535 571 

Weener  v.  Kastner,  79  Ind.  162..447 
Waldron  v.  Sanders,  85  Ind.  270..488 
Walker  v.  People,  26  Hun.  67  ...576 
Walker  v.  People,  88  N.  Y.  81  ...576 

Wall  V.  State,  23  Ind.  150 463 

Wallace  V.  Board,etc.,37  Ind.  383.441 

Walls  V.  Baird,  91  Ind.  429 176 

Walpole  V.  Smith,  4  Blackf.  304..247 
Walrod  v.  Shuler,  2  N.  Y.  134.  ...250 
Walton  V.  Westwood,  73  111.  125..181 
Waltz  V.  Borroway,  25  Ind.  380..251 
•  Ward  ▼.  Montgomery,  57  Ind.  276.295 

Ward  Y.  State,  48  Ind.  289 332 

Waring  v.  Mayor,  8  Wall.  101. ..184 
Warner  v.  Campbell,  39  Ind.  409..179 
WashingtonTp.v.  Bonney,45  Ind. 

77 390 

Wasmer  v.  Delaware,  etc.,  R.  R. 

Co.,  80  N.  Y.  212 355 

Wayne,  etc.,  Tp.  Co.  v.  Berry,  5 

Ind.  286 426 

Wearee  v.  Peirce,  24  Pick.  140...507 
Webb  V.  Rome,  etc.,  R.  R.  Co.,  49 

N.  Y.  420 355 

Webb  V.  Zeller,  90  Ind.  445 107 

Webber  v.Virginia,  103  U.S.  344.184 

Weddle  v.  Stone,  12  Ind.  625 498 

Weis  V.  City  of  Madison,  75  Ind. 

241 241 

Welborn  v.  Coon,  57  Ind.  270 92 

Welby  V.  Armstrong,  21  Ind.  489..506 
Westerfieldv.Kimmer,82Ind.365.488 
Western  U.  Tel.  Co.  v.  Pendleton, 

95  Ind.  12 184,196 

Western  U.  Tel  Co.  v.  Young,  93 

Ind.  218 198 

Westfall  V.  Stark,  24  Ind.  377  ...273 
Wheeler  v.  State,  34  Ohio  St.  394.-564 
Whitcomb  v.  Joslvn,  51  Vt.  79... 231 

White  V.  Elwell,  48  Me.  360 162 

Whitney  v.  State,  35  Ind.  503 20 

Whitney  Arms  Co.  v.  Barlow,  63 

N.Y.  62 ^ 218 


Whittlesey  v.  Heberer,  48  Ind. 

260 495 

Wilde  V.  Wilde,  36  Iowa  319 14 

Wiles  V.  State,  33  Ind.  206 20 

Wilhite  V.  Hamrick,  92  Ind.  594.    4 

Willard  v.  Pinard,  44  Vt.  34 360 

Williams  v.  Moray,  74  Ind.  25... 479 
Williams  v.  Potter,  72  Ind.  354..194 
Williams  v.  Riley,  ^  Ind.  290...176 

^  309 

Williams  v.  Vanderbilt,  28  X.  Y. 

*2\7, 4 352 

Williams  V.  Williams,  13  ind.^5^^^^  12 
Willson  V.  Binford,  54  Ind.  569.. .495 
Wilson  V.  Ilolloway,  70  Ind.  407..124 
Wilson    V.   North  Pacific  R.  R. 

Co.,  26  Minn.  278   361 

Wilson  v.  Rudd,  19  Ind.  101 142 

Wilson  V.  Stil well,  9  Ohio  St.  467.-498 
Wilson  V.  Town  of  Monticello,  85 

Ind.  10.. 113,  315 

Wilson  V.  Trafalgar,  etc.,  G.  R. 

Co.,  83  Ind.  326 40 

Windsor  V.  McVeigh,  93  U.  S.  274.423 
Wiseman  v.  Hutchinson,  20  Ind. 

40 544 

Wolf  V.  Schofield438  Ind.  175..92, 193, 

588 

Wood  V.  Brewer,  9  Ind.  86 529 

Wood  V.  Manley,  11  Ad.  A  E.  34..162 
Woodruff  V.  Parham,8  Wall.  123..185 

Woods  V.  Brown,  93  Ind.  164 251 

Woollen  V.  Whitacre,  91  Ind.  502.466 
Works  V.  Stevens,  76  Ind.  181.. -468 

Worley  v.  Moore,  77  Ind.  567 98 

Worster  v.  Proprietors,  etc.,  16 

Pick.  541 58 

Wray  v.  Hill,  85  Ind.  546 312 

Wright  V.  Blachley,  3  Ind.  101-549 
Wright  V.  Pansier,  90  Ind.  492...171, 

318 
Wright  V.  McLarinan,  92  Ind. 

103 591 

Wright  V.  Stockman,  59  Ind.  65-188 
Wright  V.  Whiting,  40  Barb.  235.-498 
Wylie  V.  Gallagher,  46  Pa.  St  205.114 

Yancey  v.  Tcter,  39  Ind.  J?05 151 

Yater  v.  Mullen,  23  Ind.  562 159 

Yater  V.  Mullen,  24  Ind.  277  ..159, 178 
Yeager  v.  Tippecanoe  Tp.,  81  Ind. 

46 34 

Yost  V.  Conroy,  92  Ind.  464 69 

Young  V.  Baxter,  55  Ind.  188 1-59 

Young  V.  Rummell,  5  Hill  60.. ..252 
Y'oung  V.  McLean,  63  N.  C.  576..537 

Zerger  v.  Flattery,  83  Ind.  399...] 51 
Zook  V.  Simonson,  72  Ind.  83-508, 585 
Zug  y.  Laughlin,  23  Ind.  170 79 


JUDGES 


OF  TH£ 


SUPREME  COURT 


OF  THE 


STATE  OF   INDIANA, 


DURING  THE  TIME  OF  THESE  REPOBTa 


Hon.  BYRON  K.  ELLIOTT.  *t 
Hon.  ALLEN  ZOLLARS.t 
Hon.  EDWIN  P.  HAMMOND.  § 
Hon.  WILLIAM  E.  NIBLACK.t 
Hon.  GEORGE  V.  HOWK.J 


*Chief  Justice  at  the  May  Term,  18«4. 
tTerm  of  office  commenced  January  3d,  1881. 
{Term  of  office  commenced  January  1st,  1883. 
2  Appointed  May  14th,  1883,  to  succeed  Hon.  William  A.  Woods. 

(xix) 


SUPREME  COURT  COMMISSIONERS 


OF  THE 


STATE  OF  INDIANA, 


DUBma  THE  TIME  OF  THESE  BEPOBTS. 


Hon.  GEORGE  A.  BICKNELL*t 
Hon.  WILLIAM  M.  FRANKLIN.t 
Hon.  JAMES  I.  BEST.t 
Hon.  JAMES  B.  BLACK.  J 
Hon.  WALPOLE  G.  COLERICK.  § 


*  Chief  Commissioner, 
t  Appointed  April  27th,  1881. 
t  Appointed  May  29th,  1882. 
{Appointed  November  9th,  1883. 

(XX) 


OFFICERS 


OF  THX 


SUPREME  COURT. 


CLERK, 

SIMON  P.  SHEERIN. 

SHERIFF, 

JAMES  ELDER. 

LIBRARIAN, 

CHAELES  E.  COX. 


(xxi) 


OASES 

ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1884,  IN  THE  SIXTY-EIGHTH 

YEAR  OF  THE  STATE. 


No.  11,302. 

Buchanan  v.  Hubbard. 

Deed.  — Infancy.  — Married  Woman,  — Disaffirmance  <f  Deed.  — EeAoppeL  — A 
married  woman  may,  at  any  time  during  coverture,  disaffirm  a  deed 
made  by  her  while  an  infant,  and  she  is  not  estopped  by  the  facts,  that 
when  the  deed  was  executed  she  appeared  and  was  believed  by  the  grantee 
to  be  an  adult,  t^at  the  grantee,  with  her  knowledge  after  reaching  ma- 
jority, improved  the  land,  and  that  he  had  conveyed  to  an  innocent  pur- 
chaser, and  that  after  majority  she,  with  her  husband,  enjoyed  and  ex- 
ercised dominion  over  the  consideration  received. 

From  the  Hendricks  Circuit  Court. 

C.  Foley f  for  appellant. 

L.  M.  Campbell,  for  appellee. 

Elliott,  C.  J. — The  complaint  of  the  appellant  is  for  the 
recovery  of  real  estate,  and  the  answer  of  the  appellee  is  an 
affirmative  one,  setting  forth,  with  much  particularity,  the 
facts  constituting  the  defence.  The  material  allegations  of 
the  answer  may  be  thus  summarized :  On  the  3d  day  of  Oc- 
tober, 1867,  the  appellant  owned  the  land  in  controversy  and 
on  that  day  joined  with  her  husband  in  a  deed  of  convey- 
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ance  to  Levi  Pennington  for  the  consideration  of  §1,800,  and 
this  deed  was  duly  recorded;  on  the  day  the  deed  was  exe- 
cuted the  appellant  was  twenty  years,  eleven  months  and 
twenty  days  of  age.  At  the  time  the  deed  was  executed  she 
was  married,  and  had  been  the  wife  of  John  Buchanan  for 
more  than  four  years,  to  whom  she  had  borne  two  children.  Ilei' 
appearance  indicated  that  she  was  of  full  age^  and  Penning- 
ton, from  her  appearance  and  the  age  of  her  children,  be- 
lieved that  she  had  attained  her  majority.  Part  of  the  consid- 
eration for  appellant's  conveyance  was  paid  by  th(^  execution 
of  a  d6ed  to  her  husband  for  lands  in  Kansas,  but  the  deed 
was  made  to  him  with  her  knowledge  and  consent.  The  land 
in  controversy  formed  part  of  a  farm  owned  by  Chesley  Page, 
the  appellant's  father,  in  his  lifetime.  She  resided  within  a 
few  rods  of  the  land  at  the  time  the  deed  was  executed  and 
until  she  became  of  age,  and  a  few  days  after  arriving  at  full 
age  she  removed  with  her  husband  to  Kansas,  settled  on  the 
land  acquired  from  Pennington,  and  the  deed  therefor  was 
duly  placed  on  record.  After  appellant  attained  her  ma- 
jority, Pennington,  still  having  no  notice  of  her  infancy,  paid 
to  her  husband  for  her  use  §400  of  the  purchase-money  for 
the  land  conveved  to  him.     She  and   her  husl)and  continued 

ft 

to  live  on  and  near  the  Kansas  land  until  August,  1873,  dur- 
ing which  time  she  united  with  her  husband  in  lejfsing  that 
land  for  a  period  of  five  years ;  in  the  month  named  she  came 
back  to  the  vicini^  of  the  land  in  dispute  and  there  remained 
for  five  years  with  full  knowledge  that  her  grantee  was  claim- 
ing, encumbering  and  improving  the  land  as  his  own.  After 
stating  the  fact«  we  have  summarized,  the  answer  alleges  the 
conveyance  of  the  land  to  good-faith  purchasers  for  value, 
and  that  they  bought  without  knowledge  of  appellant's  non- 
age at  the  time  of  the  execution  of  the  conveyance,  and  it 
alleges,  also,  that  Pennington  is  insolvent,  and  further  charges 
that  appellant  for  more  than  fifteen  years  neglected  to  disaf- 
firm her  convevance. 

The  reply  admits  that  the  appellant  ow-ned  the  land  in  her 
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own  right,  and  states  how  she  acquired  title,  admits  the  exe- 
cution of  the  deed  by  herself  and  husband  to  Pennington, 
and  that  she  was  of  the  aee  of  twentv  vcars,  eleven  months 
and  twenty  days ;  it  admits,  also,  the  removal  to  and  resi- 
dence in  Kansas,  and  the  execution  of  conveyances  to  good- 
feith  purchasers.  It  is  averred  that  the  appellant  did  not 
know  of  her  right  to  disaffirm  her  conveyance  until  Novem- 
ber, 1882,  and  that  on  tlie  7th  day  of  the  following  month 
she  did  disaffirm,  and  did  serve  written  notice  of  disaffirm- 
ance on  the  appellee.  The  reply  denies  the  payment  of  $400 
to  her  husband  for  her  use  after  she  became  of  age,  denies, 
also,  that  she  knew  that  Pennington  was  encumbering  or 
conveying  the  land,  and  that  the  deed  to  the  Kansas  land  was 
delivered  to  her.  A  demurrer  was  sustained  to  this  reply, 
and  on  that  ruling  rests  the  assignment  of  error. 

It  appears  from  both  answer  and  reply,  that  appellant  was 
an  infant  feme  covert  at  the  time  the  deed  was  executed,  and 
that  the  disability  of  coverture  still  exists.  The  deed  of  an 
infant  is  voidable,  and  when  duly  disaffirmed  ceases  to  be  ef- 
fective, and  as  the  appellant  was  an  infant  when  the  deed  was 
executed,  she  had  prima  facie  a  right  to  disaffirm  it,  but  in 
order  that  the  disaffirmance  of  a  deed  executed  bv  an  infant 
should  be  effective,  it  should  appear  to  have  been  made  in  due 
season 

The  existence  of  the  disability  of  coverture  exerts  an  im- 
portant influence  upon  the  question  of  the  due  exercise  of  the 
right  of  a  grantor  to  disaffirm  a  deed  made  while  an  infant. 
Whatever  may  be  the  influence  of  coverture  upon  other  ques- 
tions, there  can  be  no  doubt  that  it  exerts  an  important  and 
controlling  one  over  the  question  of  the  reasonable  exercise 
of  the  right  to  disaffirm.  It  is  firmly  settled  that  a  married 
woman  may  at  anytime  during  coverture  disaffirm  a  deed  ex-/ 
ecuted  by  her  before  she  arrived  at  full  age.  Richardson  v. 
PatCy  93  Ind.  423;  Applegate  v.  Conner,  93  Ind.  185;  Sims 
v.  Smith,  86  Ind.  577;  Sivis  v.  Snyder,  86  Ind.  602;  Sims  v. 
Bardoner,  86  Ind.  87 ;  S.  C,  44  Am.  R.  263,  auth.  n. ;  Stringer 
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V.  Northwestei^,  etc,,  Ins.  Go,,  82  Ind.  100;  Sims  v.  Everhardi, 
102  U.  S.  300. 

The  question  remaining  for  decision  is  whether  the  fecta 
stated  in  the  answer,  and  not  denied  by  the  reply,  estop  the 
appellant  from  avoiding  her  deed. 

The  fact  that  bona  fide  purchasers  have  acquired  rights  does 
not  preclude  a  grantor  from  disaffirming  a  deed  made  before 
arriving  at  full  age.  The  deed  of  an  infant  may  be  avoided 
whether  the  land  is  held  by  the  original  grantee  or  has  passed 
into  other  hands.  Miles  v.  Lingerman,  24  Ind.  385 ;  Sims  v. 
Smith,  supra. 

The  reply  denies  that  the  consideration  for  the  land  was 
received  by  the  appellant,  and  so  we  need  not  inquire  what 
would  have  been  the  effect  of  the  receipt  of  the  consideration 
by  her.  It  is  quite  clear  that  the  fact  that  the  appellant  re- 
sided near  the  land,  and  had  knowledge  of  the  character  of 
the  conveyances,  can  not  work  an  estoppel ;  nor  can  the  fact 
that  her  grantee  had  made  improvements  estop  her  from  as- 
serting her  infancy  in  avoidance  of  the  deed.  Richardson  v. 
Paie,  supra;  Wilhite  v.  Hamrickj  92  Ind.  694.  Whether 
the  value  of  improvements  made  by  the  appellant's  grantee 
might  be  recovered  under  a  proper  counter-claim  or  cross 
complaint,  is  not  a  question  here,  for  no  such  claim  is  as- 
serted. 

The  cases  to  which  we  have  referred  show  very  clearly  that 
Vifeme  covert  can  not  be  estopped  from  avoiding  a  deed  made 
while  an  infant,  on  the  ground  that  her  husband  received  and 
retained  the  consideration  paid  by  the  purchaser.  The  fact, 
that  she  unites  with  her  husband  in  enjoying  or  exercising 
dominion  over  the  property  received  by  the  husband  as  part 
of  the  consideration,  does  not  preclude  her  from  asserting  the 
disability  of  infancy  against  her  grantee. 

What  took  place  before  Mrs.  Buchanan  became  of  age  can 
not  estop  her.  The  doctrine  of  estoppel  is  sparingly  and 
guardedly  aj)plied  to  infants,  and  even  if  the  appellant  had 
expressly  represented  herself  to  be  of  age,  the  representatiom 
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would  not  have  operated  as  an  estoppel.  Garpenter  v.  Gar- 
penter,  45  Ind.  142 ;  Price  v.  Jennings,  62  Ind.  Ill ;  Gonrad 
V.  Lane,  26  Minn.  389;  S.  C,  37  Am.  E.  412. 

It  is  assumed  by  the  appellee's  counsel^  that  although  the 
deed  was  made  on  the  3d  of  October^  the  contract  was  not 
complete  until  the  15th  of  that  month,  when  possession  was 
delivered,  and  that,  as  Mrs.  Buchanan  was  of  age  at  that 
time,  she  can  not  now  avoid  the  deed.  We  are  strongly  in- 
clined to  agree  with  counsel,  that  if  the  contract  was  not 
complete  until  the  15th  of  October,  and  was  then  consumma- 
ted by  the  voluntary  delivery  of  possession,  the  deed  must 
be  sustained.  There  is  much  reason  for  this  conclusion. 
The  deed  is  not  voidable  because  the  grantor  was  a  feme 
oovertj  but  because  she  was  an  infant,  and  if  the  contract  was 
not  completed  until  after  the  disability  of  infancy  ceased,  that 
disability  can  not  avail.  If  the  contract  was  not  executed 
until  after  Mrs.  Buchanan  arrived  at  full  age,  and  was  then 
consummated,  the  fact  that  she  was  a  feme  covert  will  not  im- 
pair its  force.  But,  although  we  have  been  strongly  pressed 
by  the  hardship  of  the  case,  and  have  endeavored  to  find 
some  fact  that  would  justify  us  in  holding  that  the  contract 
was  not  consummated  until  after  the  appellant  became  of 
age,  we  have  been  unable  to  do  so.  The  language  of  the  an- 
swer clearly  imports  that  the  contract  was  consummated  on 
the  3d  of  October,  and  the  averments  of  the  reply* expressly 
affirm  that  the  deed  was  executed  on  that  day. 

The  infirmity  of  the  deed  to  Pennington,  the  appellee's  re- 
mote grantor,  grows  out  of  the  disability  of  infancy,  and  not 
of  coverture,  so  that  if  the  first  disability  did  not  exist  the 
second  can  not  overthrow  appellee's  title.  To  a  limited  ex- 
tent it  is  therefore  true,  as  counsel  claims,  that  there  is  no 
question  of  the  disability  of  coverture  involved  in  this  case, 
but  counsel  carries  the  proposition,  that  there  is  no  question 
of  double  disability,  much  beyond  its  legitimate  eflFect.  Upon 
the  question  of  the  right  to  disaffirm  and  the  time  of  disaf- 
firmance, the  disability  of  coverture  assumes  an  important 
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and  ruling  position,  and  hence,  there  is  necessarily  involved 
both  the  disability  of  infancy  and  that  of  coverture. 

We  can  not  escape  the  conclusion  that  the  trial  court  erred 
in  sustaining  appellee^s  demurrer  to  the  appellant's  reply,  and 
we  must,  therefore,  reverse  the  judgment. 

Filed  May  29, 1884. 
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I  96       6 

1^58  (J31  Divorce. — Custody  of  ChUdren, — StaXuie  Construed, — Ra  Adjvdieaia, — Where 

^^  ^  a  divorce  is  granted,  it  is  the  duty  of  the  courts,  R.  S.  1881,  section  1046, 

without  regard  to  the  issues  or  the  wishes  of  the  parties,  to  make  pro- 
vision for  the  custody  of  the  minor  children,  and  where  a  decree  on  that 
subject  is  entered  subject  to  future  modification,  it  is  an  adjudication 
upon  all  the  facts  then  existing,  whether  actually  in  proof  or  not,  touch- 
ing the  fitness  of  the  parties  to  have  such  custody. 

Same. — Modification  of  Deate. — In  such  case  a  subsequent  modification  of 
the  decree  as  to  children  can  only  be  made  for  reasons  occurring  after 
the  original  decree. 

Sake. — Evidence, — In  such  case,  where  adivorced  husbapd  applies  to  mod- 
ify the  decree  which  gave  custody  of  a  child  to  the  wife,  upon  the  ground 
that  at  the  time  of  the  application  she  was  living  in  open  and  notorious 
fornication  with  one  D.,  proof  of  her  adultery,  or  other  indecent  acts, 
with  D.  before  the  divorce  is  inadmissible,  even  as  tending  to  illustrate 
facts  occurring  afterwards. 

Same.— In  such  case  evidence  of  the  good  character  of  D.  is  admissible. 

From  the  Superior  Court  of  Marion  County. 

P.  Winter  and  W,  W.  Herod,  for  appellant. 
O.  K,  Perririy  R.  N,  Lamb,  8,  M,  Shepard  and  A.  L.  Ma- 
son, for  appellee. 

Zoi^LARS,  J. — On  the  sixth  day  of  October,  1880,  appellee 
was  divorced  from  appellant.  She  has  since  intermarried 
with  George  W.  Dubois. 

The  allegations  of  the  complaint  upon  which  the  divorce 
was  granted  were,  that  appellant  was  high  tempered,  used  coarse 
and  abusive  language  toward  appellee,  neglected  to  prepare 
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his  meals,  and  finally  abandoned  him.  The  complaint  showed 
that  the  parties  had  two  children,  one  a  boy  fifteen  years  old, 
and  the  other  a  girl  nine  years  old.  There  were  no  aver- 
ments of  the  fitness  or  unfitness  of  either  party  to  have  tlie 
custody  an'd  care  of  the  children,  nor  was  there  any  special 
prayer  as  to  such  custody.  The  prayer  of  the  complaint  was 
for  a  divorce,  and  for  all  other  proper  relief.  Following  that 
part  of  the  decree  granting  a  divorce  to  appellee  is  the  fol- 
lowing :  "  It  is  further  ordered,  pursuant  to  agreement  of 
the  parties  in  open  court,  that,  until  the  further  order  of  this 
court  herein,  the  said  plaintiff  shall  have  the  care  and  custody 
of  the  minor  child,  William  Artemas  Johnson,  to  be  supported 
at  his  own  expense,  and  that  the  defendant  shall  have  the 
care  and  custody  of  the  minor  child,  Orra  Ann  Johnson,  to  be 
supported  at  her  own  expense,  except  when  with  the  plaintiff 
as  hereinafter  provided:  Provided,  however,  that  the  cus- 
tody of  Orra  Ann  Johnson  shall  be  had  by  the  plaintiff,  if  he 
so  desires,  during  the  summer  months  of  each  year;  at  all 
other  times  to  be  had  by  the  said  defendant.^'  It  was  further 
provided  that  each  party  should  have  the  right  to  visit  the 
child  in  the  custody  of  the  other. 

Under  this  order  and  decree,  the  little  girl  remained  with 
the  mother  until  June,  1881,  when  she  was  sent  to  spend  the 
summer  months  with  her  father.  Instead  of  returning  her  to 
the  mother  at  the  end  of  the  summer  months,  appellant,  in 
August,  1881,  filed  his  complaint  in  room  No.  1  of  the  su- 
perior court,  in  which  the  divorce  was  granted,  asking  that 
the  order  and  decree  should  be  so  modified  as  to  give  him  the 
exclusive  custody  of  the  child.  The  complaint  charged  ap- 
pellant as  being  unfit  to  have  the  care  and  custody  of  the 
child  ;  that  before  the  divorce  she  had  been  guilty  of  adultery 
with  Dubois  and  others,  and  had  been  guilty  of  other  lewd 
and  indecent  conduct;  that  since  the  divorce  she  had  lived 
with  Dubois  in  open  and  notorious  fornication,  etc.  If  ap- 
pellant was  guilty  of  the  various  things  charged  against  her, 
there  can  be  no  question  about  her  unfitness  to  have  the  care 
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of  the  little  girl.  It  was  averred  that,  while  appellee  had 
been  suspicious  of  appellant's  conduct  before  the  divorce,  he 
did  not  know  of  it,  although  he  had  made  efforts  to  inform 
himself.  It  is  proper  to  observe,  however,  that'  he  is  shown 
to  have  known,  at  the  time  of  the  trial,  of  most  of  the  evidence 
he  now  seeks  to  make  available. 

At  the  time  this  complaint  was  filed,  and  at  the  time  the 
case  was  heard  below,  appellant  had  not  remarried.  The 
evidencp  shows,  however,  that  at  that  time,  and  for  some 
months  prior  thereto,  there  was  a  marriage  engagement  be- 
tween her  and  Dubois. 

Upon  a  hearing  at  special  term,  the  court  refused  to  modify 
the  order  as  asked,  but  left  it  as  originally  made.  After  a 
motion  for  a  new  trial  was  overruled,  appellee  appealed  to  the 
general  term,  where  the  judgment  was  reversed  and  a  new 
trial  ordered. 

From  this  judgment  at  general  term  appellant  prosecutes 
this  appeal.  The  judgment  was  reversed  upon  the  ground, 
principally,  that  the  court  at  special  term  erred  in  excluding 
testimony  of  acts  of  adultery,  and  other  acts  of  misconduct  on 
the  part  of  appellant  previous  to  the  divorce.  It  was  held 
that  these  acts  should  have  gone  in  evidence  as  explanatory 
and  corroborative  of  the  evidence  as  to  her  conduct  since  the 
divorce  was  granted. 

We  think  that  under  the  statute  providing  for  appeals  to 
this  court  from  judgments  of  the  superior  court  at  general 
term,  the  several  grounds  urged  in  that  court  for  a  reversal 
of  the  judgment  are  before  us  for  decision,  so  far  as  they  are 
discussed  in  this  court.  The  controlling  question  is,  did  ap- 
pellee have  the  right,  upon  the  hearing  of  this  case,  to  prove 
acts  of  adultery,  and  other  acts  of  misconduct  on  the  part  of 
appellant  prior  to  the  decree  of  divorce,  and  the  order  and 
decree  in  relation  to  the  custody  of  the  children  ?  The  ar- 
guments of  the  respective  counsel  upon  this  point  are  elabo- 
rate and  able.  It  would  extend  this  opinion  to  an  undue 
length  to  go  into  an  examination  of  the  many  cases  cited  hy 
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oounsel ;  from  the  view  we  take  of  the  case  it  would  not  be 
profitable  to  do  so. 

As  we  have  said,  the  complaint  in  the  case  for  divorce  did 
not  attack  the  character  of  appellant  for  chastity  or  morality. 
No  question  was  there  made  by  any  kind  of  averment  as  to 
her  fitness  to  have  the  care  and  custody  of  the  little  girl. 

It  is  argued,  therefore,  by  counsel  for  appellee,  that  nothing 
was,  or  could  have  been,  adjudicated  in  that  case  as  to  her  fitness 
or  qualification,  and  that,  therefore,  he  had  the  right  upon  the 
hearing  of  this  case  to  show  her  unfitness  by  proof  of  her 
misconduct  both  prior  and  subsequent  to  the  divorce. 

We  are  of  the  opinion  that  the  question  of  the  fitness  or 
unfitness  of  the  parties  to  have  the  care  and  custody  of  the 
children  was  just  as  fully  before  the  court  as  if  specific  aver- 
ments and  charges  upon  that  question  had  been  made  in  the 
pleadings. 

In  cases  of  divorce,  which  result  in  the  broking  up  of  the 
home,  the  law  commits  to  the  care  of  the  court,  in  a  measure, 
the  safety  and  welfare  of  the  children. 

The  statute  is  as  follows:    "The  court   in  decreeing  a  di- 
vorce shall  make  provision  for  the  guardianship,  custody,  sup-* 
port,  and  education  of  the  minor  children  of  such  marriage." 
Section  1046,  R.  8. 1881.    Logan  v.  Logan,  90  Ind.  107  ;  Bush 
V.  Bush,  37  Ind.  164;  Musselman  v.  Musselman,  44  Ind.  106. 

This  duty  is  imposed  independent  of  the  wishes  of  the 
parents,  and  independent  of  any  issues  they  may  make  in  the 
pleadings,  as  to  their  fitness  or  unfitness  for  such  custody. 

In  such  cases,  the  court  has  the  right,  if  necessary,  to  com-' 
mit  the  children  to  the  custody  of  either  party,  to  the  exclu- 
sion of  the  other,  or  to  commit  them  to  the  custody  of 
strangers.  The  court  not  only  has  the  right,  but  owes  the 
duty,  to  inform  itself  as  to  the  character  of  the  parents, 
and  their  ability  to  properly  care  for,  nurture  and  train  the 
children.  And  this  right  and  duty  it  has,  and  owes,  whatever 
the  issues  made  by  the  pleadings  may  be,  or  whether  or  not 
any  issues  at  all  upon  the  subject  are  made  by  such  pleading. 
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Whatever,  therefore,  is  competent  evidence  to  enlighten 
the  judgment  of  the  court  as  to  the  fitness  and  qualification 
of  the  parties  for  the  care  and  custody  of  the  children,  the 
court  may  and  should  hear  in  decreeing  a  divorce. 

In  determining,  therefore,  what  was  before  the  court  upon 
the  subject,  in  the  divorce  proceedings,  we  are  not  to  look 
alone  to  the  issues  made  by  the  pleading,  but  also  to  the  stat- 
ute which  fixes  the  duty  and  power  of  the  court. 

Had  the  court  heard  evidence  and  made  the  order  and  de- 
cree in  relation  to  the  custody  of  the  children,  as  an  uncon- 
ditional and  final  decree,  it  must  be  clear  that,  as  between  the 
parties,  it  would  have  been  a  final  adjudication  upon  the  sub- 
ject of  their  fitness  or  unfitness  for  such  custody  at  that  time. 
Such  an  adjudication  would  doubtless,  also,  have  been  con- 
clusive upon  the  court.  Of  course,  the  welfiire  of  the  chil- 
dren is  the  prime  consideration,  and  should  be  so  regarded 
iu  the  hearing  of  the  case,  and  the  making  of  the  decree. 
But  when  the  case  has  been  heard,  and  a  final  decree  entered, 
the  doctrine  of  res  adjudicata  applies  as  in  any  other  case. 
There  must  be  an  end  to  such  litigation.  If,  in  this  casc^,  ap- 
pellee has  the  right  to  go  into  the  conduct  of  the  appellant 
prior  to  the  decree  awarding  the  custody  of  the  child,  he 
may  do  so  in  any  number  of  subsequent  proceedings  for  a 
modification  of  that  decree,  and  thus  the  court  may  be  called 
upon  to  re-try  the  issues  already  settled. 

It  is  im{)ortant  to  the  child  that  there  shall  be  an  end  to 
such  litigation.  No  good  can  come  to  it  from  re-exposures 
of  the  faults  of  its  parents.  When  the  fitness  of  its  custo- 
dian is  once  settled,  that  settlement  should  be  regarded  as 
final  up  to  that  time.  If,  in  fact,  such  custodian  is  an  unfit 
person,  that  unfitness  will  most  likely  be  made  manifest  by 
subsequent  conduct.  In  such  case  the  court  may  change  the 
custody  of  the  child 

In  making  the  order,  however,  no  evidence  seems  to  have 
been  heard  by  the  court,  but  the  order  was  made  upon  the 
agreement  of  the  parties.     Whether  the  court  should  have 
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acted  upon  the  agreement^  we  need  not  here  inquire.  It  did 
so  act,  and  our  opinion  is  that,  by  such  agreement,  each  party 
conceded  and  agreed  to  the  fitness  *of  the  other,  at  that  time, 
to  have  the  care  and  custody  of  the  child  as  ordered  by  the 
court;  that  by  such  agreement  each  is  as  much  bound  as  if 
the  order  and  decree  had  been  made  upon  testimony  heard 
by  the  court,  and  that  the  order  and  decree  based  upon  the 
agreement  was  an  adjudication  upon  the  question  of  appel- 
lant's fitness  at  that  time  to  have  the  custody  of  the  little 
girl.  For  the  purpose  of  the  order  and  decree,  the  agree- 
ment took  the  place  of  testimony. 

We  need  not  decide  what  might  have  been  the  power  of 
the  court  to  modify  or  make  further  orders  in  relation  to 
the  children,  had  that  made  been  unconditional.  It  was  not 
such.  The  court  reserved  to  itself  the  right  to  make  further 
orders  in  the  premises.  The  question  is  not  free  from  difli- 
culty,  but  our  opinion  is  that  in  making  such  modification  or 
further  order  the  action  of  the  court  must  be  based  upon  the 
conduct  or  changed  circumstances  of  the  parties  subsequent 
to  the  order  made  in  the  divorce  case.  At  that  time,  as  we 
have  said,  the  question  of  appellant's  fitness  for  the  custody 
of  the  child  was  before  the  court  and  was  adjudicated.  In 
this  case  the  question  of  her  fitness  at  the  time  the  complaint 
was  filed,  and  the  case  was  heard,  was  before  the  court  for 
judicial  determination.  What  was  adjudicated  in  the  former 
action  can  not  be  gone  into  in  this. 

Had  the  court  been  made  aware  of  the  acts  of  adultery,  and 
the  other  lewd  and  indecent  acts  on  .the  part  of  appellant, 
which  appellee  now  charges  and  proposes  to  prove,  it  can  not 
be  reasonably  supposed  that  the  court  would  have  left  the 
<;hild  in  her  custody.  The  agreement  of  appellee,  upon  which 
the  court  based  its  order,  amounted  to  evidence  that  she  was 
not  so  guilty.  The  order  of  the  court,  therefore,  based  upon 
that  agreement,  amounted  to  an  adjudication  that  she  was  not 
so  guilty,  and  that  she  was  a  suitable  person  to  have  the  cus- 
tody of  the  child. 


12  SUPREME  COURT  OF  INDIANA, 


Dubois  V.  Johnson. 


There  are  cases  in  some  of  the  other  States  in  which  it  has 
been  held  that^  upon  a  charge  of  adultery  at  a  certain  time^ 
proof  of  such  acts  at  other  times  is  competent  as  tending  to 
show  the  nature  of  the  intercourse  of  the  parties  at  the  time 
charged,  but  none  of  them,  that  we  now  recollect,  extends  the 
rule  in  its  application  back  of  an  adjudication.  We  have  no 
case  in  this  State  deciding  the  exact  point  under  discussion 
as  here  presented,  but  we  have  cases  which  we  think  virtually 
settle  the  principle  involved.  We  think,  too,Hhat  our  views 
in  this  case  are  supported  by  the  decided  weight  of  the  au- 
thorities. In  the  case  of  Williams  v.  Williams,  13  Ind.  523^ 
it  was  held  that  a  decree  in  a  divorce  case  assigning  the  cus- 
tody of  children  is  final  and  conclusive,  and  can  not  be  dis- 
regarded in  a  subsequent  proceeding  by  habeas  corpus  to  ob- 
tain possession  of  such  children.  Hanna,  J.,  speaking  for 
the  court,  said  :  "  Under  the  statute,  the  care  and  custody  of 
the  children  of  the  marriage  was  a  proper  question  for  the 
court,  in  decreeing  a  divorce,  to  pass  upon ;  and  having  so 
done,  that  adjudication  can  not  be  collaterally  inquired  into, 
it  IS  manifest,  as  to  matters  preceding  it,  and  which  were  di- 
rectly involved  and  settled.  *  *  *  It  is  suggested,  that  the 
application,  for  the  custody  of  the  child,  should  have  been 
made  in  the  court,  which  granted  the  divorce,  and  as  a  part, 
or  continuation  of  that  proceeding.  Without  doubt,  it  would 
have  been  eminently  proper  for  the  application  to  have  been 
so  made ;  that  all  matters, which  have  since  arisen,  might  have 
been  heard  and  determined."  The  substance  of  this  is  that 
courts  may  modify  the-  decree  awarding  the  custody  of  chil- 
dren in  divorce  cases,  but  such  modification  must  be  upon 
matters  which  have  arisen  subsequent  to  the  decree.  This 
commends  itself  to  our  judgment  as  the  reasonable  rule. 

In  the  case  of  Baily  v.  Schrader,  34  Ind.  260,  an  applica- 
tion was  made  for  the  modification  of  the  decree  in  a  divorce 
case  awarding  the  custody  of  the  children.  The  decree  was 
for  the  custody  of  the  children  until  the  further  order  of  the 
#ourt.     The  application  for  a  modification  of  the  decree  wa» 
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based  upon  matters  which  arose  subsequent  to  the  decree.  It 
was  held  that  as  the  decree  was  n^e  the  court  had  power  to 
modify  it,  but  nothing  was  presented^  and  nothing  was  de- 
cided, as  to  the  right  of  the  court  to  hear  evidence  as  to  the 
fitness  of  the  parties  at  and  before  the  decree  was  rendered. 

In  the  case  of  Sullivan  v.  Learned,  49  Ind.  252,  it  was  de- 
cided, with  a  dissenting  opinion,  that  unless  the  power  to 
modify  the  decree  in  a  divorce  case,  as  to  the  custody  of  the 
children,  is  reserved  in  the  decree,  no  such  power  exists.  The 
dissenting  opinion  is  based  upon  the  ground  that  without  such 
reservation  the  courts  possess  the  power  to  change  the  order 
and  decree  when  based  upon  matters  arising  subsequent  to 
the  decree. 

In  the  case  of  Lewis  v.  Lewis,  106  Mass.  309,  it  was  held 
that  the  dismissal  of  a  libel  for  a  divorce,  for  the  cause  of 
adultery,  on  the  ground  that  the  adultery  was  not  proved,  is 
conclusive  evidence,  in  subsequent  proceedings  for  divorce 
between  the  parties,  that  the  alleged  act  was  not  committed. 

There  is,  or  was,  a  statute  in  Michigan  which  provided  that, 
after  a  decree  for  alimony,  the  court  may,  from  time  to  time, 
on  the  petition  of  either  of  the  parties,  revise  and  alter  such 
decree  respecting  the  amount  of  such  alimony  or  allowance, 
and  the  payment  thereof,  etc. 

This  statute  clearly  reserved  to  the  court  as  much  power  to 
modify  such  decree  as  was  reserved  by  the  order  in  this  case. 
The  subject-matter  is  not  the  same,  it  is  true,  but  the  statute 
and  order  are  so  analogous  that  an  adjudication  upon  one  is 
authority  upon  the  proper  construction  of  the  other.  It  was 
held  by  the  Supreme  Court  of  that  State  that,  under  the  stat- 
ute, such  modification  can  be  made  only  on  new  facts  trans- 
piring subsequent  to  the  decree.  The  court  said  :  "  The  sec- 
tion must  be  construed  to  mean  one  of  two  things.  It  may 
be  construed  as  empowering  the  court  to  change  the  decree 
for  alimony,  from  time  to  time,  on  facts  existing  when  the 
decree  is  granted,  or  on  new  facts  thereafter  transpiring ;  or  as 
only  authorizing  a  change  on  the  latter  when  they  are  of  such 
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a  character  as  to  make  it  neccssarv  to  suit  the  new  state  of 
facts.  The  last  we  think  is  the  true  construction.  *  *  *  * 
We  are  led  to  believe  that  the  statute  was  intended  to  pro- 
vide for  such  new  circumstances,  and  that  that  was  all  tlic 
I^egislature  had  in  view  in  enacting  it;  that  it  was  not  de- 
signed to  affect  the  right  of  appeal,  or  to  give  to  the  court 
granting  alimony  power  to  review  and  to  reverse  or  modify 
its  own  decree.  Such  a  power  would  be  unprecedented,  and 
out  of  the  ordinary  course  of  judicial  proceedings."  Perkins 
V.  Perkirifi,  12  Mich.  456.  This  case  was  followed  in  the  case 
of  Chandler  v.  Chandler,  24  Mich.  176.  In  this  case  a  peti- 
tion was  filed  for  a  modification  of  the  decree  awarding  the 
custody  of  a  child  to  the  mother,  and  a  weekly  payment  by 
the  father  for  its  support  and  education.  It  was  held  that  as 
no  new  facts,  or  change  of  circumstances  upon  which  to  found 
an  alteration  of  the  decree,  were  set  forth,  no  such  alteration 
should  be  made. 

Under  a  statute  similar  to  that  in  Michigan,  the  Supreme 
Court  of  Iowa,  in  the  case  of  Blyihe  v.  Bhjthe,  25  Iowa,  266, 
said:  "Altliough  the  court  granting  a  divorce  has,  by  force 
of  our  statute,  power  to  make  changes  in  the  decree  in  re- 
spect to  property  and  children,  yet  this  power  certainly 
ought  not  to  be  exercised,  only  upon  such  change  of  circum- 
stances as  demand  the  change  in  the  decree.  That  is  to  say^ 
the  original  decree  is  conclusive  upon  the  parties  as  to  their 
then  circumstances;  and  the  power  to  make  changes  in  the 
decree  is  not  a  power  to  grant  a  new  trial  or  re-try  the  same 
case,  but  only  to  adapt  the  decree  to  the  new  or  changed  cir- 
cumstances of  the  parties."  To  the  same  effect,  see  Wilde  v. 
Wilde,  36  Iowa,  319  ;  Buckminster  v.  Buxikminsiery  38  Vt.  248 ; 
2  Bishop  Mar.  &  Div.,  section  429,  and  cases  cited ;  People 
V.  Mercein,  3  Hill,  399;  Mercein  v.  People,  25  Wend.  64. 

In  this  case  it  was  held  tliat  an  adjudication  on  the  ques- 
tion of  the  custody  of  an  infant  child,  brought  upon  habeas 
corpus,  may  be  pleaded  as  res  ndjudicata,  and  is  conclusive 
upon  the  same  parties  in  all  future  controversies  relating  to 
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the  same  matter,  and  upon  the  same  state  of  fa(;ts,  and  that 
upon  a  subsequent  hearing  on  habeas  corpus,  evidence  sliould 
not  be  heard  which  goes  back  of  the  previous  adjudication. 

Without  further  extending  tlieopinion  upon  this  que^tion, 
we  hold  that  the  court,  at  special  term,  correctly  excluded 
the  testimony  as  to  the  conduct  of  appellant  prior  to  the  de- 
cree, awarding  the  custody  of  the  child  to  her,  and  that  the 
court,  at  general  term,  erred  in  holding  otherwise,  and  in  re- 
versing the  judgment. 

At  special  term,  the  court,  over  the  objection  of  appellee, 
admitted  testimony  as  to  the  good  character  of  George  W. 
Dubois.  We  think  this  was  not  error.  For  some  months 
prior  to  the  hearing  of  the  case,  as  we  have  elsewhere  stated, 
there  was  a  marriage  contract  existing  between  him  and  ap- 
pellant. Upon  the  consummation  of  that  marriage,  the  child, 
when  in  the  custody  and  family  of  appellant,  would  necessarily 
be  an  associate  with  Dubois.  -His  character  and  habits  would 
necessarily  have  an  influence  upon  her.  It  was  proper  and 
necessary,  therefore,  that  the  court  should  know  what  that 
influence  might  be.  If  it  would  be  vicious  and  degrading, 
that  wowld  be  a  very  good  and  sufficient  reason  for  changing 
her  custody  from  appellant.  This  position  is  fully  sustained 
by  the  case  of  Darnall  v.  3fulllkin,  8  Ind.  152. 

It  is  further  insisted  that  the  finding  and  judgment  of  the 
court,  at  special  term,  are  not  sustained  by  sufficient  evidence. 
The  argument  is  that  the  evidence  as  to  appellant's  conduct 
and  character  shows  that  she  was  not  a  proper  person  to  have 
the  care  and  custody  of  the  child.  We  have  carefully  ex- 
amined the  evidence,  as  well  as  the  arguments  of  counsel 
thereon.  There  is  a  conflict  in  the  evidence.  The  trial 
court  had  the  witnesses  before  i£,  and  hence  had  a  much  bet- 
ter opportunity  to  judge  of  their  credibility  than  we  have. 
We  can  not,  therefore,  say  that  that  court  erred  upon  the  evi- 
dence. The  question  of  the  custc»dy  of  the  child  was  very 
much  in  the  discretion  of  the  court  below.  We  are  not  pre- 
pared to  say  that  there  was  any  abuse  of  that  discretion. 
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Upon  the  whole  ease  as  presented  in  this  eourt^  we  discover 
no  sufficient  reason  for  a  reversal  of  the  judgment  of  the 
court  at  special  term. 

The  judgment  of  the  court  below^  at  general  term,  is,  there- 
fore, reversed,  with  costs. 

Filed  Jane  7, 18d4. 


No.  11,527. 

Luck  v.  The  State. 

Criminal  Law. — Misconduct  of  Bailiff  and  Jury, — Where,  upon  the  ctI- 
dence,  the  verdict  is  clearly  right,  the  fact  that  the  bailifif,  having  the 
jury  out,  under  order  of  the  court,  for  exercise,  took  them  past  the  scene 
of  the  crime  with  which  the  defendant  was  charged,  is  not  sufficient  ground 
for  a  new  trial,  where  it  appears  that  nothing  occurred  to  influence  the 
jury. 

Same. —  Venue. — Evidence, — Where  the  venue  of  an  allied  crime  is  laid  in 
the  county  of  Floyd  and  State  of  Indiana,  proof  that  the  crime  occurred 
in  the  city  of  New  Albany,  Indiana,  is  sufficient  proof  of  the  venue. 

Same. — Manslaughter. — Intent, — Supreme  Court, — Where,  upon  a  violent  and 
unlawful  attack,  death  soon  ensues,  a  jury  may  find  an  intent  upon  the 
part  of  the  assailant  to  kill,  and  the  Supreme  Court  will  nof  interfere 
to  reduce  a  verdict  of  voluntary  manslaughter  to  involuntary  man- 
slaughter. 

From  the  Floyd  Circuit  Court. 

J.  V.  Kelao  and  D.  0.  Anthony,  for  appellant. 
F.  T.  Hordj  Attorney  General,  F.  B.  Burke,  Prosecuting 
Attorney,  and  W,  B.  Hord,  for  the  State. 

Hammond,  J. — The  appellant  and  one  John  Roarke  were 
charged  in  the  indictment  with  murder  in  the  first  degree  for 
killing  Philip  Oberhouser/on  July  14th,  1883,  in  Floyd 
county.  The  appellant's  separate  trial  terminated  in  his  con- 
viction for  voluntary  manslaughter,  and  his  sentence  to  the 
State  prison  for  fifteen  years.  His  motion  for  a  new  trial  was 
made  at  the  proper  time,  and  the  overruling  of  that  motion 
is  assigned  for  error.     The  causes  set  out  in  the  motion  for 
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a  new  trial  were  certain  alleged  misconduct  of  the  jurors^  and 
the  insufficiency  of  evidence  to  sustain  the  verdict. 

Affidavits,  filed  in  support  of  the  appellant's  motion  for  a 
new  trial,  were  to  the  effiict  that  during  the  trial  the  jury  were 
to  be  kept  together,  under  the  charge  of  a  bailiflP,  and  under 
his  charge  were  to  take  their  meals  at  a  hotel  convenient  to 
the  coCtrt-house ;  that  at  the  hotel  named  they  could  have 
their  meals  in  a  room  by  themselves,  and  removed  from  all 
danger  of  outside  influence;  that  on  the  second  day  of  the 
trial,  and  thereafter  until  the  return  of  their  verdict,  the  jury, 
without  the  knowledge  or  consent  of  the  appellant,  took  their 
xneals  at  a  boarding-house,  more  distant  from  the  court-house 
than  the  hotel ;  that  the  keeper  of  the  boarding-house  was 
hostile  to  the  appellant  and  his  defence,  and,  with  others  of 
the  community,  was^anxious  for  his  conviction;  and  that  at 
the  boarding-house  there  were  no  conveniences  for  the  jurors 
to  take  their  meals  by  themselves,  so  as  not  to  be  brought  in 
<K>ntact  with  improper  influences ;  that  the  jury,  after  retiring 
for  deliberation,  left  their  room  and  were  seen  walking  upon 
the  streets  of  New  Albany ;  that  they  passed  by  the  place 
where  the  homicide,  for  which  the  appellant  was  on  trial,  was 
committed ;  that  one  of  their  number  made  inqniry  of  a  boy 
and  received  from  him  information  of  the  surroundings  of 
the  place ;  and  that  the  jurors  were  not  kept  together  when 
upon  the  streets,  but  were  permitted  to  talk  with  persons  not 
on  the  jury.  ' 

Counter  affidavits  of  the  bailifi*  and  eleven  of  the  jurors 
were  filed,  showing,  substantially,  that  the  court  instructed 
that  the  jury  should,  during  the  trial,  be  taken  by  the  bailiff 
to  some  convenient  place  for  their  meals ;  that  they  were  at 
first  taken  to  the  hotel  in  question,  but,  becoming  dissatisfied 
with  the  board  there,  were,  during  the  balance  of  the  trial, 
taken  to  the  boarding-house  referred  to ;  that  the  boarding- 
house  was  only  about  twenty-five  yards  further  than  the  hotel 
from  the  court-house ;  that  at  the  boarding-house  the  jury 
Vol.  96.-2 
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were  furnished  their  meals  in  a  room  by  themselves,  and  had 
no  conversation  or  communication  at  any  time  with  any  per- 
son or  persons  not  connected  with  the  jury,  and  did  not  at 
any  time  hear  any  conversation  between  other  persons  relat- 
ing to  the  case  on  trial,  and  did  not  come  in  contact  with  per- 
sons hostile  to  the  appellant  or  his  defence ;  that  at  no  time 
during  the  progress  of  the  trial,  before  or  after  their  retire- 
ment to  deliberate  upon  their  verdict,  was  any  juror  sepa- 
rated from  the  others  unless  attended  by  the  proper  officer; 
that,  under  the  instructions  of  the  court,  the  jury  were  taken 
out  to  walk  for  exercise  on  one  occasion ;  that  on  such  walk 
they  passed  the  ^lace  of  the  homicide,  but  had  no  conversa- 
tion with  any  person  concerning  such  place  or  its  surround- 
ings ;  that  they  made  no  examination  of  such  place,  and  asked 
for  no  information  respecting  it;  that  during  such  walk  the 
jury  were  attended  by  their  bailiff;  that  they  did  not  sepa- 
rate; and  that  nothing  occurred  at  any  time  to  prejudice  the 
rights  of  the  appellant. 

The  affidavits  filed  by  the  prosecution  negatived  the  alle- 
gations of  the  affidavits  filed  in  support  of  the  appellant's 
motion  for  a  new  trial  so  far  as  to  show  that  the  jury  were 
subjected  to  no  influences  whatever  by  others,  and  that  they 
were  in  no  respect  attempted  to  be  tampered  with. 

The  affidavits  filed  in  behalf  of  the  appellant  were  not 
made  by  any  person  who  pretended  to  have  conversed  or 
communicated  with  the  jury,  nor  to  have  been  present  at  any 
such  alleged  conversation  or  communication,  nor  is  the  name 
given  of  any  person  alleged  to  have  had  any  conversation  or 
oommunication  with  them. 

The  affidavits  do  not  show  that  there  was  anything  at  or 
about  the  place  of  the  homicide,  the  inspection  of  which  could 
have  enabled  the  jury  to  give  any  point  to  the  evidence,  or 
to  gain  any  information  that  was  prejudicial  to  the  rights  of 
the  appellant.  The  place  of  the  homicide  seems  to  have  been 
wholly  wanting  of  a  single  local  circumstance,  the  knowl- 
edge of  which  could  have  added  to,  or  diminished,  the  prob- 
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ability  of  appellant^s  guilt.  A  witness,  who  "resided  on  the 
opposite  side  of  the  street  from  the  scene  of  the  crime,  testi- 
fied that,  from  her  room,  she  heard  what  occurred  at  the  time 
of  its  commission,  and  gave  the  particulars  of  what  she  heard. 
It  is  claimed  by  counsel  for  the  appellant  that  the  jury,  by 
passing  the  place,  could  see  for  themselves  that  the  witness 
.was  in  a  position  to  hear  what  she  testified  to.  But  her  evi- 
dence was  not  contradicted  at  the  trial,  nor  was  there  any 
effort  made  to  show  that  her  position  was  unfavorable  for 
hearing  what  she  stated  in  her  evidence.  We  think  it  clearly 
appears  that  the  jury  in  passing  the  place  did  not  learn  any 
fact  that  could  have  given  additional  weight  to  the  witness's 
testimony. 

The  evidence  is  in  the  record  and  makes  out  a  clear  case 
of  guilt.  Between  ten  and  eleven  o'clock  of  the  night  of 
July  14th,  1883,  on  one  of  the  streets  in  the  city  of  New 
Albany,  the  appellant  who  was  in  company  with  others,  met 
the  deceased  with  whom  he  had  no  previous  acquaintance. 
An  altercation,  growing  out  of  a  trifling  matter  ensued,  dur- 
ing which  the  appellant  struck  the  deceased  with  his  fist  or 
something  in  his  hand,  knocking  him  down  on  the  pavement, 
and  then  gave  him  a  number  of  violent  kicks.  As  soon  as 
it  could  be  done,  the  deceased  was  carried  to  the  office  of  Dr. 
Elasley,  near  by,  where  he  died  in  a  few  moments.  The  doc- 
tor testified  that  the  deceased  was  in  a  dying  condition  when 
brought  to  his  office;  that  his  nose  was  broken  ;  that  there 
was  a  contusion  on  the  top  of  his  head  ;  and  that  he  died  of 
cerebral  hemorrhage  caused  by  the  rupture  of  a  blood-vessel 
at  the  base  of  the  brain.  The  verdict  was  clearly  right,  or, 
at  least,  the  appellant  has  no  right  to  complain.  If  there  was 
any  error  it  was  upon  the  side  of  leniency. 

The  conduct  of  the  bailiff,  in  walking  with  the  jury  about 
the  city  and  passing  the  place  of  the  homicide,  was  reprehen- 
gible  in  the  extreme,  and  for  it  he  was  deserving  of  punish- 
ment. Such  conduct  upon  the  part  of  a  careless  or  perverse 
bailiff  often  makes  a  new  trial  necessary,  greatly  to  the  prej- 
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udice  of  the  adraiuistration  of  justice.  The  authority  of  the 
court  to  take  the  jury  walking  for  exercise  should  not  have 
been  construed  as  permission  to  go  with  them  where  they  did. 
But  with  respect  to  such  misconduct  the  law  is  well  settled 
that  it  will  not  authorfze  a  new^  trial  where,  as  in  the  present 
case,  it  is  shown  that  the  jury  were  not  subjected  to  any  im- 
proper influences,  and  were  not  in  any  way  attempted  to  be 
tampered  with,  and  where  the  verdict  is  clearly  right  upon 
the  evidence.  Barlow  v.  StatCy  2  Blackf.  114;  Creek  v.  Stale ^ 
24  Ind.  151 ;  Riley  v.  StatCy  95  Ind.  446;  Jones  v.  People,  G 
Col.  452 ;  S.  C,  45  Am.  R.  526. 

Counsel  for  the  appellant  urge  that  the  evidence  fails  to 
prove  the  venue  as  laid  in  the  indictment.  The  indictment 
was  returned  by  the  grand  jury  of  Floyd  county,  and  the  of- 
fence was  charged  to  have  occurred  in  that  county.  The  evi- 
dence shows  that  the  homicide  was  committed  in  the  city  of 
New  Albany.  We  are  bound  to  know  that  that  city  is  in 
Floyd  county.  The  evidence  as  to  the  venue  was  sufficient. 
Wiks  V.  Statcy  33  Ind.  206 ;  Whitney  v.  «a^,  35  Ind.  503 ; 
Cluck  v.  SUde,  40  Ind.  263 ;  Beavers  v.  State,  58  Ind.  530. 

As  already  stated  the  appellant  was  found  guilty  of  vol- 
untary manslaughter.  The  distinction  between  voluntary  and 
involuntary  manslaughter  is,  that  in  the  former  there  is  a  pur- 
pose or  intention  to  take  life;  but  in  the  latter  the  killing  is 
unintentional,  but  is  done  in  the  commission  of  some  unlaw- 
ful act.  Section  1908,  R.  S.  1881 ;  Bruner  v.  Stale,  58  Ind. 
159;  Adams  v.  State,  65  Ind.  565. 

It  is  insisted  that  the  evidence  fails  to  show  that  the  appel- 
lant intended  to  take  the  life  of  the  deceased,  and  that  the 
conviction,  therefore,  should  have  been  for  involuntary  man- 
slaughter. The  question  of  intent  was  one  of  fact  for  the 
jury.  The  jury  must  have  found  that  the  appellant  intended 
to  kill  the  deceased.  We  are  not  able  to  sav  that  this  con 
elusion  was  wrong.  The  violent  attack  upon  the  deceased, 
speedily  followed  by  fatal  consequences,  leaves  reasonable 
ground  for  the  inference  that  there  was  a  purpose  to  take  life. 
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The  evidence^  at  any  rate^  tends  to  justify  such  a  conclusion^ 
and  in  such  case  we  can  not'  reverse  the  judgment  merely  npon 
a  question  of  evidence. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

Thejudgment  is  affirmed. 

Filed  May  29,  1884. 
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Foreign  Corporation. — Filing  Appointment  of  AgenL — Contrtuts  by, — An 
instrument  made  by  a  foreign  corporation,  and  deposited  in  the  clerk's 
office  pursuant  to  section  {3022,  B.  S.  1881|  showing  that  A.  has  been  ap- 
pointed "  its  agent  for  transacting  business  at  1./'  makes  A.  its  general 
agent  at  that  place,  so  that  his  acts  will  bind  the  corporation.        "^ 

Subrogation. — Mortgage, — Agreement. — Where  an  assignee  of  the  equity 
of  redemption  pays  and  takes  up  one  of  several  notes  secured  by  mort- 
gage, under  an  agreement  with  the  mortgagee  that  he  may  hold  them  in 
the  same  manner  as  the  mortgagee  held  them,  he  is  entitled  to  the  same 
priority  of  lien  that  a  stranger  would  have  who  took  an  assignment 
thereof. 

From  the  Superior  Court  of  Marion  County. 

N.  B,  TayloTy  F,  Rand  and  E.  Taylor,  for  appellants. 

T.  A.  IlendrickSy  A,  W,  HendrickSy  G.  Baker,  0,  B.  Hord, 
A.  Baker,  E.  DanieU,  W,  Henderson,  W.  Wallace,  L,  Wallace 
and  L.  Newberger,  for  appellee. 

NiBLACK,  J. — On  the  17th  day  of  July,  1875,  James  B. 
Hunter  and  wife  executed  to  the  United  States  Mortgage 
Company  a  mortgage  on  certain  real  estate,  in  the  city  of  In- 
dianapolis, to  secure  the  payment  of  three  bonds,  or  writings 
obligatory,  for  the  repayment  of  money  loaned,  the  first  for 
$4,000,  payable  on  the  1st  day  of  August,  1879,  the  second 
for  $5,000,  payable  on  the  1st  day  of  August,  1881,  and  the 
third  for  $5,000,  payable  on  the  1st  day  of  August,  1883,  all 
at  nine  per  cent,  interest  until  maturity,  and  ten  per  cent,  in- 
terest thereafter.     Coupon  notes  were,  also,  executed  for  the 
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amount  of  interest  to  fall  due  on  each  bond  before  maturity 
in  such  numbers  and  in  such  manner  as  to  make  the  interest 
payable  semi-annually.  The  mortgage  provided  that  in  de- 
fault of  payment  of  any  instalment,  whether  of  principal  or 
of  interest,  the  entire  indebtedness  should  become  due  and 
<'ollectible  at  the  option  of  the  mortgagee.  Soon  after  the 
execution  of  the  mortgage,  one  Samuel  Hester  became,  through 
intermediate  conveyances,  the  ostensible  owner  of  the  mort- 
gaged property,  and  executed  a  junior  mortgage^  upon  it  to 
one  Thomas  J.  Trusler.  Hester  made  default  and  Trusler 
obtained  a  decree  of  foreclosure  of  his  junior  mortgage,  and 
the  mortgaged  property  was  ordered  to  be  sold  subject 
to  the  senior  mortgage.  The  property  was  accordingly 
sold  on  the  3d  day  of  March,  1877,  at  sheriff  ^s  sale,  and 
Trusler  became  the  purchaser.  During  the  succeeding  year, 
Trusler  assigned  his  certificate  of  purchase  to  Wilson  Mor- 
row one  of  the  appellants,  who,  on  the  5lh  day  of  March, 
1878,  received  a  sheriff's  deed  for  the  mortgaged  property, 
coming  into  possession  soon  afterwards  under  his  deed.  Pre- 
vious to  rtie  1st  day  of  August,  1878,  the  United  States 
Mortgage  Company,  the  appellee  here,  transmitted  the  cou- 
pon notes,  becoming  due  at  that  date,  to  the  Bank  of  Com- 
merce of  the  city  of  Indianapolis,  endorsed  as  follows : 

"  Pay  Bank  of  Commerce,  Indianapolis,  for  collection,  ac- 
count of  U.  S.  Mortgage  Company. 

"  W.  P.  Elliott,  Assistant  Secretary." 

On  the  3d  day  of  August,  1878,  under  some  kind  of  a  spe- 
cial arrangement  with  William  Henderson,  then  sole  resident 
agent  of  the  mortgage  company,  Morrow  paid  the  amount 
due  upon,  and  took  up,  these  coupon  notes.  Early  in  Feb- 
ruary, 1879,  Morrow,  under  some  similar  arrangement,  paid 
the  amount  due  upon,  and  took  up,  the  coupon  note^  which 
had  fallen  due  on  the  1st  day  of  that  month,  and  had  been 
endorsed  as  above  to  the  Bank  of  Commerce  for  collection. 

Morrow  declined  to  pay  any  further  instalments  of  interest, 
and  the  mortgage  company  commenced  this  suit  to  foreclose 
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its  mortgage,  making  Hunter  aud  wife,  Morrow  and  wife,  and 
others,  having  had,  or  then  claiming  to  have,  an  interest  in 
the  mortgaged  property,  defendants  in  the  action.  Morrow, 
first  in  hjs  answer  and  afterwards  by  way  of  cross  complaint, 
charged  that  he  paid  and  took  up  the  coupon  notes,  which 
had  been  endorsed  to  the  Bank  of  Commerce  for  collection  as 
above  stated,  under  an  express  agreement  with  the  mortgage' 
company  that  he  was  to  become  thereby  the  owner  of  such 
notes,  and  to  hold  them  in  the  same  manner  as  that  in  which 
the  company  had  theretofore  held  them,  that  is  to  say,  as  ii 
prior  lien  under  the  mortgage,  and  demanded  that  the  amount 
paid  by  him  upon  said  coupon  notes,  with  interest,  should  be 
decreed  to  be  a  first  lien  in  his  favor. 

Issues  being  formed,  the  court  below  at  special  term  made 
a  finding  upon  the  controlling  facts  in  the  cause,  coming  to 
the  conclusion,  amongst  other  things,  that  Morrow  had  be- 
come the  owner  and  holder  of  the  coupon  notes  lastly  above 
mentioned,  as  claimed  by  him,  and  that  there  was  du^him  for 
principal  and  interest  upon  such  coupon  notes  the  sum  of 
$1,470,  which,  in  the  decree  of  foreclosure  which  ensued,  was 
declared  to  be  a  lien  under  the  mortgage  prior  to  the  aggre- 
gate amount  due  the  mortgage  company  for  principal  and 
subsequent  instalments  of  interest. 

Upon  an  appeal  to  the  general  term,  the  decree  at  special 
term  was  reversed  upon  the  ground  that  the  evidence  failed 
to  show  that  Henderson,  the  mortgage  company's  agent,  and 
through  whom  Morrow  obtained  possession  of  the  coupon 
notes  in  question,  had  either  the  iK)wer  or  the  authority  to 
enter  into,  and  to  bind  the  company  by,  such  an  express  agree- 
ment as  that  set  up  and  relied  upon  by  Morrow.  Morrow 
and  his  co-defendants  below  have  appealed  to  this  court,  ques- 
tioning only  the  correctness  of  the  decision  at  general  term 
as  between  Morrow  on  the  one  side  and  the  mortgage  com- 
pany on  the  other. 

At  the*  time  Hunter  executed  the  mortgage  sued  on  in  this 
|iction,  Alexander  C.  Jameson  was  a  joint  agent  for  the  mort- 
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gage  company  with  Henderson,  and  as^  between  them  and  the 
company,  he  and  Henderson  acted  under  a  written  contract 
entered  into  on  the  8th  day  of  October,  1874,  commencing" 
with  a  preamble  as  follows : 

"  Whereas,  William  Henderson  and  Alexander  C.  Jame- 
son of  Indianapolis,  Indiana,  have  been  appointed  agents  of 
*  The  United  States  Mortgage  Company,*  a  corporation  char- 
tered by  the  Legislature  of  the  State  of  New  York,  for  the 
purpose  of  making  loans  for  said  company  on  bond  and  mort- 
gages, in  tlie  State  of  Indiana,  and  collecting  oioneys  to  be- 
come payable  upon  such  loans/' 

On  the  26th  day  of  December,  1874,  the  mortgage  com- 
pany caused  to  be  deposited  in  the  office  of  the  clerk  of  the 
Marion  Circuit  Court  of  this  State,  a  duly  executed  certifi- 
cate of  appointment,  with  order  pertaining  thereto  annexed, 
the  body  of  which  was  in  these  words  : 

"  Whereas,  '  The  United  States  Mortgage  Company,'  a  cor- 
porati(tn  created  by  the  laws  of  the  State  of  New  York,  lo- 
cated in  the  city  of  New  York,  have  appointed  Willia|LEIen- 
derson  and  Alexander  C.  Jameson  its  agents  for  tr^^^ting 
business  in  the  city  of  Indianapolis,  county  of  Marion  and 
State  of  Indiana  : 

"Now,  Therefore,  it  is  ordered  by  said  'United  States 
Mortgage  Company,'  that  any  citizen  or  resident  of  the  State 
of  Indiana,  having  a  claim  or  demand  against  the  said  *  United 
States  Mortgage  Company,'  arising  out  of  any  transaction  in 
said  State  of  Indiana,  with  such  agents,  may  sue  for  the  same 
in  any  court  of  competent  jurisdiction,  and  maintain  an  ac- 
tion in  respect  to  the  same,  in  any  such  court  in  the  said 
State,  and  that  service  of  process  in  such  action,  and  on  said 
agents,  shall  authorize  judgment,  and  all  other  proceedings 
against  said  ^United  States  Mortgage  Company.' 

'^  S.  D.  Babcock,  President. 

"  A.  J.  KocK,  Secretary. 

"New  York,  Dec.  23d,  1874." 

Henderson  and  Jameson  acted  accordingly  as  agents  in  tbe 
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city  of  Indianapolis,  until  the  latter  part  of  February  or  the 
early  part  of  March,  1878,  when,  by  the  verbal  directions  of 
the  secretary  of  the  mortgage  company,  the  entire  business 
of  the  company  at  that  city  was  transferred  to  and  placed  in 
the  hands  of  Henderson  alone. 

Morrow  and  Henderson  do  not  agree  as  to  the  precise  terms 
upon  which  the  former  paid  and  took  up  the  coupon  notes 
upon  which  the  former's  counter-claim  is  based,  but  there  was 
evidence  tending  to  establish  that  these  notes  were  paid  and 
taken  up  upon  the  terms  and  conditions  charged  in  Morrow's 
cross  complaint.  If,  therefore,  the  alleged  terms  and  condi- 
tions were  such  as  Henderson  was  presumably  authorized  to 
enter  into  on  behalf  the  mortgage  company,  we  can  not  dis- 
turb the  finding  of  the  court  below  at  special  term. 

Section  1  of  the  act  of  June  17th,  1852,  concerning  foreign 
corporations,  now  known  as  section  8022,  R.  S.  1881,  enacts, 
that  "Agents  of  corporations  not  incorporated  or  organized 
in  this  State,  before  entering  upon  the  duties  of  their  agency 
in  this  State,  shall  deposit  in  the  clerk's  office  of  the  county 
where  they  propose  doing  business  therefor  the  power  of  at- 
torney, commission,  appointment,  or  other  authority  under 
or  by  virtue  of  which  they  act  as  agents."    1  R.  S.  1876,  373. 

The  certificate  of  his  appointment,  deposited  with  the  clerk 
of  the  Marion  Circuit  Court,  as  above,  constituted  Hender- 
son a  general  agent  for  the  transaction  of  the  mortgage  com- 
pany's business  at  the  city  of  Indianapolis,  and  became,  under 
this  section  of  the  statute,  the  measure  of  his  authority  when 
acting  on  behalf  of  the  company.  Third  parties  were  not, 
consequently,  required  to  look  to,  or  take  notice  of,  any  pri- 
vate agreement  between  him  and  the  company,  which  might 
be  construed  as  placing  a  narrower  limit  upon  his  agency. 

If  Morrow  had  paid  and  taken  up  the  coupon  notes  in  con- 
troversy as  a  junior  incumbrancer  merely,  and  without  any 
express  agreement  with  the  mortgage  company,  he  would,  at 
his  option,  have  become  subrogated  to  the^rights  of  the  com- 
{)any  in  the  notes,  subject  only  to  the  condition  that  he  could 
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not  enforce  their  payment  as  a  lien  against  the  mortgaged  prop- 
erty, while  any  part  of  the  mortgage  debt  thereafter  to  be- 
come due  remained  unpaid.  Vert  v.  Voss,  74  Ind.  565;  Rice 
V.  Morris,  82  Ind.  204 ;  Carithers  v.  Stuart,  87  Ind.  424 ;  Shel- 
don Sub.,  section  4. 

But  the  express  agreement,  which  the  evidence  tended  to 
establish,  was  that  Morrow,  on  paying  and  taking  up  the  notes, 
should  be  permitted  to  hold  them  in  the  same  manner  as  the 
company  had  tiieretofore  held  them,  that  is  to  say,  as  a  prior 
and  subsisting  lien  enforceable  against  the  mortgaged  prop- 
erty by  appropriate  foreclosure  proceedings.  That  amounted, 
in  legal  effect,  to  a  waiver  on  the  part  of  the  company  of  its 
right  to  insist  upon  a  postponement  of  Morrow^s  claim  for 
reimbursement  until  the  remainder  of  the  mortgage  debt  was 
satisfied,  as  it  might  have  done  in  the  absence  of  such  an 
agreement,  and  fairly  overcame  the  presumption  which  would 
have  been  otherwise  operative  against  him,  that  he  took  up  the 
coupon  notes  merely  to  protect  his  title  acquired  through  the 
junior  mortgage.  See, also,  Sheldon  Subrogation,  section  22. 
This  implied  waiver  was  doubtless  assented  to  under  the  be- 
lief that  the  mortgaged  property  was  sufficient  for  the  pay- 
ment of  all  the  liens  upon  it. 

The  agreement  as  to  the  manner  in  which  Morrow  should 
hold  the  notes  after  paying  them  was  incidental  merely  to  the 
collection  of  certain  instalments  of  interest  accruing  upon  the 
principal  debt,  and  was,  as  we  think,  clearly  within  the  scope 
of  Henderson's  authority  as  general  agent  of  the  company. 
In  its  substantial  import  it  was  nothing  more  than  an  agree- 
ment that  the  doctrine  of  subrogation  should  be  modified  in  one 
respect  in  its  application  to  the  notes  in  the  hands  of  Morrow. 
■  In  our  view  of  the  case,  therefore,,  the  question  as  to  Hen- 
derson's alleged  want  of  authority  to  sell  and  transfer  a  note 
belonging  to  the  mortgage  company,  argued  by  counsel,  is  in 
no  way  involved  in  the  decision  of  this  cause.  Sheldon,  su- 
pra, at  section  6,  says :  "Subrogation  to  the  rights  of  a  cred- 
itor is  to  be  distinguished  from  an  assignment  of  the  debt,  by 
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the  fact  that  the  latter  assumes  the  continued  existence  of  the 
debt^  while  the  fc^rmer  follows  only  upon  its  payment.  Bo- 
fore  the  right  of  subrogation  accrues,  there  must  be  a  dis- 
charge of  the  legal  obligation  resting  upon  the  party  ultimately 
liable."  The  same  author,  as  a  part  of  section  13,  further 
i?ays :  **  The  true  principle,  I  apprehend,  is,  that  where  money 
due  upon  a  mortgage  is  paid,  it  shall  operate  as  a  discharge 
of  the  mortgage  or  in  the  nature  of  an  assignment  of  it,  as 
may  best  serve  the  purposes  of  justicQ  and  the  just  intent  of 
the  parties." 

Taking  all  the  facts  and  circumstances  which  the  evidence 
tended  to  prove  into  consideration,  we  would  not  feel  justi- 
fied in  holding  that  the  court  below  at  special  term  erred  in 
its  conclusion  that  Morrow  had  become  subrogated  to  all  the 
rights  of  the  mortgage  company  in  the  indebtedness  set  up 
by  him  as  a  counter-claim.    Parsons  y.  Tillman,  95  Ind.  452. 

The  judgment  at  general  term  is  reversed  with  costs,  and 
the  cause  remanded  with  instructions  to  the  general  term  to 
affirm  the  judgment  at  special  term. 

Ei^LiOTT,  C.  J.,  did  not  participate  in  the  decision  of  this 
cause.  • 

Filed  June  3,  1884. 


No.  11,318. 

Martin  v.  Orr  et  al. 

Injtoction. — Enjoining  Lawmii.— Defence.— The  defendant  can  not,  as 
a  general  rule,  enjoin  the  prosecution  of  legal  proceedings  upon  grounds 
of  which  he  might  avail  himself  in  the  defence  of  such  proceedings. 

From  the  Fountain  Circuit  Court. 

T,  F.  Davidson,  for  appellant. 

J.  McOabe,  L.  P.  Miller  and  C.  M.  McCabe,  for  appellees. 

T3.0WK,  J. — This  was  a  suit  by  the  appellant,  Martin,  against 
the  appellees,  in  a  complaint  of  five  paragraphs.     The  sep- 
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arate  and  several  demurrers  of  the  appellees  to  each  of  the 
paragraphs  of  complaint,  for  the  alleged  itisufficiency  of  the 
facts  therein  to  constitute  a  cause  of  action,  were  sustained 
by  the  court  to  the  first,  second  and  third  paragraphs,  and  to 
each  of  these  rulings  the  appellant  excepted.  Thereupon  he 
withdrew  his  fifth  and  sixth  paragraphs  of  complaint,  and,- de- 
clining to  amend  the  first,  second  or  third  paragraphs  thereof/ 
judgment  was  rendered  against  him  for  appellees'  costs. 

Errors  are  assigned  here  by  the  appellant,  which  call  in 
question  the  decisions  of  the  circuit  court,  in  sustaining  the 
appellees'  demurrers  to  each  of  the  first,  second  and  third  par- 
agraphs of  his  complaint. 

In  the  first  paragraph  of  his  complaint,  the  appellant  al- 
leged that  on  March  1st,  1876,  he  with  others  executed  to  the 
appellee  John  M.  Carnahan  a  promissory  note,  of  which  the 
following  is  a  copy  : 

"Attica,  Ixd.,  March  1,  1876. 

"  One  year  after  date,  we  promise  to  pay  to  John  M.  Car- 
nahan, guardian  of  Robert  E.  Orr  and  Lawrence  Orr,  six 
hundred  dollars,  value  receiyed,  without  any  relief  from  val- 
uation or  appraisement  laws,  ten  per  cent,  per  annum. 

(Signed)        "  F.  Yerkes, 

"  Wm.  L.  D.  Cochran, 

"  A.  L.  Whitehall, 

"  Edmoxd  Cochran. 

*' James  Martin. (security)." 

That  appellant  was  a  security  on  such  note  for  the  other 
makers,  and  received  no  part  of  the  consideration;  that 
Franklin  Yerkes  was  the  principal  debtor,  and  the  other 
makers  were  his  sureties,  and  that  these  facts  were  known  to 
Carnahan,  when  he  took  the  note ;  that  after  the  maturity  of 
the  note,  in  March,  1877,  appellant  gave  to  and  served  upon 
said  Carnahan,  who  was  then  the  owner  and  holder  of  the 
note,  a  written  notice  to  forthwith  institute  an  action  upon 
the  note  against  the  makers  thereof;  that  Carnahan  did  not 
institute  an  action  on  the  note,  as  required  by  such  notice^ 
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until  the  15th  day  of  August,  1877,  on  which  day  he  com- 
menced suit  on  the  note  against  the  makers  thereof,  and,  on 
September  26th,  1877,  he  obtained  a  judgment  by  default 
against  such  makers  in  the  court  below;  that,  after  obtaining 
such  judgment,  the  appellee  Carnahan  did  not  proceed  with 
diligence  to  take  out  execution  thereon,  but  delayed  so  to  do 
until  the  17th  day  of  November,  1877,  and  thereafter  failed 
to  prosecute  such  execution  or  to  cause  the  same  to  be  levied 
on  the  property  of  the  principal  debtor;  that  the  said  Yerkes 
was  then  and  has  been  since  a  resident  of  Fountain  county, 
and  had  therein  at  the  rendition  of  such  ^judgment,  and  for 
six  months  thereafter  continued  to  have,  ample  property,  sub- 
ject to  exec\ition,  to  satisfy  the  same. 

And  the  appellant  averred  that  the  co-appellees  of  said  Car- 
oahan  claimed  to  have  acquired  some  title  to  or  interest  in  such 
judgment,  and  that  they  with  Carnahan  were  threatening  to 
cause  an  execution  to  issue  on  such  judgment  against  the  ap- 
pellant's property,  and  that  Carnahan  and  his  co-appellees 
were  then  prosecuting  a  motion  for  leave  to  issue  execu- 
tion on  such  judgment ;  that  in  a  proceeding,  duly  commenced 
in  the  court  below  at  its  May  term,  1883,  wherein  the  appel- 
lant was  plaintiff,  and  the  said  Franklin  Yerkes  was  the  de- 
fendant, it  was  then  duly  adjudged  by  the  court  that  the  ap- 
pellant was  a  surety  only  of  Yerkes  in  the  aforesaid  judgment ; 
that  appellant  was  the  owner  of  real  estate  in  Fountain  county, 
and  that  said  judgment  was  an  apparent  lien  thereon  and  a 
elond  upon  his  title  thereto.  Wherefore  the  appellant  prayed 
the  court  to  enjoin  the  appellees,  and  each  of  them,  from  tak- 
ing out  any  execution  upon  siich  judgment  against  him  or  his 
property^  and  from  the  further  prosecution  of  their  motion 
for  leave  to  issue  .execution,  and  for  a  decree  declaring  the 
judgment  discharged  and  of  no  effect  as  to  him,  and  for  other 
proper  relief. 

The  second  paragraph  of  the  complaint  differs  from  the 
first  paragraph  only  in  this,  that  it  omits  the  averment  that 
Yerkes  had,  in  Fountain  county,  at  the  rendition  of  the  judg- 
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ment;  and  for  six  months  thereafter  continued  to  have^  am- 
ple property  subject  to  execution  to  satisfy  the  judgment. 

The  third  paragraph  of  the  complaint  contains  all  the  fitcts 
stated  in  the  first  paragraph,  >yith  some  other  allegations  in 
relation  to  the  property  of  Yerkes,  the  principal  debtor.  In 
the  view  we  take  of  this  case,  it  is  unnecessary  for  us  to  give 
the  substance  even  of  these  additional  allegations. 

In  each  of  the  paragraphs  of  his  complaint  the  appellant 
sought  to  Qnjoin  the  suit  or  proceeding  instituted  by  the  ap- 
pellees in  the  court  below  against  him  and  the  other  judgment 
defendants,  and  then  pending  and  undetermined,  to  obtain 
the  leave  of  the  court  to  issue  an  execution  on  such  judgment. 
In  such  suit  or  proceeding  it  would  seem  to  be  cl^ar  that  the 
coui*t  in  which  it  was  pending  had  ample  jurisdit^tion  to  hear 
the  matters  complained  of  by  the  appellant  in  this  case,  so  far 
as  material,  and  afford  all  such  relief  in  the  premises,  legal  or 
equitable,  as  the  facts  established  would  warrant.  The  ap- 
pellees' suit  or  proceeding,  of  which  the  appellant  complains 
in  this  case,  was  fully  authorized  by  the  statute ;  and  there 
can  be  no  doubt,  we  think,  that  upon  hearing  of  that  suit  he 
could  have  obtained  all  the  relief  he  now  seeks,  to  which  the 
facts  in  evidence  might  show  he  was  entitled.  This  was  ap- 
parent upon  the  face  of  each  paragraph  of  complaint  in  the 
case  in  hand.  There  was  no  necessity,  therefore,  for  the  in- 
stitution of  this  suit  by  the  appellant. 

In  High  on  Injunctions,  p.  31,  section  46,  it  is  said :  "The 
most  frequent  ground  for  refusing  relief  by  injunction,  against 
a  suit  at  law,  is  that  the  defence  urged  may  be  used  in  the 
action  at  law  itself  without  resort  to  equity.  And  it  may  be 
laid  down  as  a  general  rule  that  legal  proceedings  will  not  be 
enjoined  on  grounds  of  which  the  person  aggrieved  may  avail 
himself  in  defence  of  the  action  at  law."  This  general  rule 
has  been  recognized  and  acted  upon  by  this  court.  Hartman 
V.  Heady,  57  Ind.  545.  In  the  recent  case  oi  Palmer  v. 
Hayes,  93  Ind.  189,  the  rule  is  thus  stated:     "Proceedings 
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of  a  court  at  law  are  never  enjoined,  where  that  court  has 
jurisdiction  to  afford  complete  relief,  and  where  the  party 
has  full  opportunity  to  make  good  the  defence/' 

Applying  the  rule  under  consideration  to  the  facts  stated 
by  the  appellant  in  each  paragraph  of  his  complaint,  it  is  man- 
ifest, we  think,  that  no  substantial  error  was  committed  by 
the  court  in  sustaining  appellees'  demurrers  to  each  of  such 
paragraphs.  For  it  was  shown  in  each  paragraph  of  his  com- 
plaint that  the  court  had  jurisdiction  to  afford  appellant  com- 
plete relief  in  the  appellees'  suit  mentioned  therein,  and  that 
upon  the  hearing  of  that  suit  the  grounds  upon  which  he  re- 
lied, in  the  case  at  bar,  were  available  to  him  as  matter  of  de- 
fence.    The  judgment  is  affirmed  with  costs. 

Filed  May  29, 1884. 


No.  10,923. 

The  Board  of  Commissioners  of  Allen  County  v. 

Bacon. 

Bbidoes. —  Complaint. —  County  Commissioners. —  Notice. —  Ncglinence. — In  a 
complaint  against  a  county  for  injury  resulting  from  a  defective  bridge 
negligently  permitted  to  become  so  by  the  rotting  of  its  timber,  it  is  not 
necessary  to  aver  that  the  board  had  notice  of  the  condition  of  the 
bridge. 

%AXE.— Township.— Repair  of  Bridges.— Kn  answer  in  such  ca^e,  that  the 
bridge  had  been  built  and  always  maintained  by  the  township  and  \W 
supervisors,  and  that  they  had  sufficient  means  to  keep  it  in  repair,  is  bad 
on  demurrer. 

Same. —  Verdict. — Answers  to  Interrogatories. — Findings  in  answer  to  interrog- 
atories, that  no  defect  in  the  bridge  was  apparent,  and,  also,  that  the 
plaintiff  had,  on  the  day  before  the  injury,  examined  it,  are  not  incon- 
sistent with  a  general  verdict  for  the  plaintiff. 

Evidence. — Harmless  Error. — The  admission  of  unnecessary  and  immate- 
rial evidence  is  a  harmless  error. 

Same.^ — Hearsay. — Conversations  between  persons  not  parties  to  the  suitor 
their  agents,  and  never  communicated  to-either  party,  are  not  compe- 
tent evidence. 
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Highway. —  User. — Dedication. — LuttrtuUiaM, — Evidence. — Harmlem  Bjircr. — 
Where,  in  an  action  for  injury  resulting  from  a  defective  bridge,  the  evi- 
dence shows  without  dispute  that  the  bridge  was  located  on  a  highway 
which  had  been  used  as  such  for  more  than  tAventy  years,  an  instruction 
that  fifteen  years*  public  use  makes  a  highway,  though  erroneous,  is 
harmless,  the  verdict  being  clearly  right  on  the  evidence. 

From  the  Superior  Court  of  Allen  County. 

7.  E.  Ellison  and  F.  W,  liawles^  for  appellant. 
jB.  S.  Robertson  and  J,  B.  Harper,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  brought  this  action  to  re- 
cover damages  for  injuries  sustained  by  the  appellant's  neg- 
lect to  repair  one  of  its  bridges. 

The  first  error  assigned  is  overruling  a  demurrer  to  the 
complaint  for  want  of  facts  suffi/3ient.  The  objection  is  fail- 
ure to  allege  that  defendant  had  notice  of  the  defective  con- 
dition of  the  bridge. 

Where  a  municipal  corporation  is  charged  with  negligence, 
'  in  permitting  its  highway  or  bridge  to  be  dangerous^  and  the 
danger  is  created  by  the  wrongful  act  of  another,  the  com- 
plaint must  allege  that  the  corporation  had  notice  of  such 
dangerous  condition,  or  else  must  state  facts  from  which  such 
notice  may  be  fairly  inferred.  City  of  Lafayette  v.  Bloody 
40  Ind.  62 ;  Higerf  v.  City  of  Greeneadley  43  Ind.  574 ;  CUy 
of  Ft.  Wayne  v.  De  Witt,  47  Ind.  391 ;  Tovm  of  ElkhaH  v.  BU- 
ter,  66  Ind.  136. 

But  where  the  dangerous  condition  of  the  bridge  or  high- 
way is  not  created  by  the  wrongful  act  of  another,  but  arises 
from  the  act  of  the  corporation  itself,  or  from  decay  or  rot- 
tenness of  the  structure,  it  is  sufficient  in  the  complaint  to 
charge  generally  the  negligence  of  the  defendant  ^n  the  act 
or  omission  complained  of,  and  no  averment  as  to  notice  is 
necessary.  City  of  South  Bend  v,  Paxon,Q7  Ind.  228;  City 
of  Indianapolis  v.  Scott,  72  Ind.  196 ;  Board,  etc.,  v.  Brovm,  89 
Ind.  48. 

The  com^)laint  in  the  case  before  us  avers  that  the  plaintiflF 
was  crossing,  with  a  loaded  wagon,  a  wooden  bridge  of  the 
defendant  on  a  highway,  which  bridge  it  was  the  duty  of  tb« 
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defendant  to  keep  in  repair  and  in  safe  condition  for  the  pass- 
age of  such  wagons^  but  that  defendant^  neglecting  its  duty, 
permitted  the  supports  of  said  bridge,  and  the  stringers  on 
which  the  planks  were  laid,  to  become  rotten  and  dangerous, 
so  that  when  the  plaintiff  drove  thereon,  it  fell  and  let  the 
wagon  into  the  stream  below,  without  any  fault  of  the  plain- 
tiff, to  his  damage  f  250,  by  reason  of  the  said  rotten  and  un- 
safe condition  of  said  bridge  and  the  neglect  of  the  defendant 
to  repair  the  same. 

Under  the  authorities  above  cited,  there  was  no  error  in 
overruling  the  demurrer  to  the  complaint.  It  is  not  neces- 
sary in  such  a  case  to  aver  that  a  defendant  had  notice  of  its 
own  omissions.  The  defendant  was  chargeable  with  knowl- 
edge that  timber  will  rot  and  decay  by  lapse  of  time  and  ex- 
posure to  the  weather,  and  it  was  its  duty  to  use  ordinary 
care  to  detect  and  guard  against  such  decay.  Board,  etc.,  v. 
Emmeraon,  95  Ind.  579.  The  complaint  charges  a  want  of 
such  ordinary  care. 

The  defendant  answered  in  two  paragraphs : 

1st.  The  general  denial. 

2d.  That  the  bridge  mentioned  in  the  complaint  was  in 
Madison  township,  and  was  a  short  bridge  built  by  said  town- 
ship, and  has  always  been  kept  in  repair  and  controlled  by 
the  supervisors  and  superintendents  thereof,  and  that  this 
defendant  never  had  the  custody  or  management  thereof,  and 
never  had  knowledge  of  any  defect  therein,  and  that  it  was 
within  the  means  of  said  township  to  keep  said  bridge  in 
repair. 

To  the  second  paragraph  of  said  answer  a  demurrer  was 
sustained,  and  error  is  assigned  upon  this  ruling. 

The  appellant  claims  that  sections  5064  and  5065,  R.  S. 
1881,  which  require  the  superintendent  of  roads  in  each  town- 
ship to  take  charge  of  all  bridges  in  his  township,  and  repair 
them  as  far  as  the  prudent  use  of  the  means  in  his  hands  will 
permit,  relieves  the  county  of  some  of  its  obligations,  and 
Vol.  96.-3 
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that  the  only  bridges  which  the  county  is  bound  to  repair  are 
those  which  it  would  be  beyond  the  means  of  the  township 
to  repair. 

But  we  think  the  county  is  bound  to  keep  its  bridges  in 
repair  although  the  means  of  the  township  may  be  sufficient, 
and  although  the  township  officer  may  fail  to  do  his  duty. 

The  office  of  superintendent  of  roads  was  abolished  by  sec- 
tion 35  of  the  act  March  2d,  1883,  Acts  1883,  p.  73;  but 
while  sections  5064  and  5065,  supra,  were  in  force,  they  did 
not,  and  the  statutes  now  in  force,  which  direct  in  what  man- 
ner bridges  shall  be  built,  and  by  whom  the  expense  of  re- 
pairing them  shall  be  borne,  do  not  change  the  duty  of  the 
county  board,  nor  make  it  any  less  incumbent  on  that  body 
to  see  that  the  bridges  of  the  county  are  in  good  repair. 

The  act  of  March  3d,  1855,  section  11,  which  is  incorpo- 
rated in  the  R.  S.  of  1881  as  section  2892,  provides,  that  "  The 
board  of  commissioners  of  such  county  shall  cause  all  bridges 
therein  to  be  kept  in  repair,"  and  this  court,  in  Board,  etc.,  v. 
Brown,  89  Ind.  48,  has  said :  "  If  it  is  the  duty  of  county 
boards  to  repair,  or  cause  to  be  repaired,  the  bridges  of  the 
county,  such  boards  are  under  obligation  to  the  public  to  ex- 
ercise a  reasonable  degree  of  affirmative  and  active  diligence 
to  ascertain  the  condition  of  the  public  bridges  of  the  county, 
and  see  to  it  that  they  are  kept  in  repair  and  reasonably  safe 
and  fit  for  travel."  See  Yeager  v.  Tippecanoe  Tp.,  81  Ind.  46 ; 
House  V.  Board,  etc,  60  Ind.  580  (28  Am.  R.  657) ;  Pritehetf 
v.  Board,  etc.,  62  Ind.  210 ;  State,  ex  rel,  v.  Board,  etc,  80 
Ind.  478  (41  Am*.  R.  821)  ;  State,  ex  rel,  v.  Deinaree,  80  Ind. 
519 ;  Board,  etc,,  v.  Deprez,  87  Ind.  509. 

The  fact  that  the  bridge  was  short,  and  might  have  been, 
but  was  not,  repaired  by  the  township,  is  no  excuse  for  the 
failure  of  duty  on  the  part  of  the  county  board.  There  w-as 
no  error  in  sustaining  the  demurrer  to  the  second  paragraph 
of  the  answer. 

The  issue  was  tried  by  a  jury,  who  returned  the  following 
verdict,  interrogatories  and  answers: 
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"  We,  the  jury,  find  for  the  plaintUr,  and  assess  his  dam- 
ages at  $127." 

Interrogatories. 

"1.  Was  the  bridge  in  controversy  in  Madison  township, 
Allen  county,  Indiana?    Answer.  Yes. 

"  2.  Was  not  the  bridge  built  with  materials  furnished  by 
the  township  trustee,  and  work  done  by  persons  under  the  di- 
rection of  the  supervisor  of  the  road  district  of  said  town- 
ship, in  which  the  same  was  situate  ?    Ans.  Yes. 

"  3.  Were  all  the  repairs  on  the  bridge  or  its  approaches 
made  by  the  township  or  one  of  its  officers?    Ans.  Yes. 

"4.  Did  the  county  or  the  board  of  commissioners  ever  make 
any  repairs  on  the  bridge,  or  in  any  manner  take  charge  of 
or  assume  the  control  or  management  of  the  bridge  ?  An- 
swer. No. 

"  5.  How  long  was  the  bridge  ?    Ans.  Forty  feet. 

"  6.  Was  it  not  a  cheap  bridge,  on  a  road  not  used  very 
much,  and  put  by  the  persons  in  the  neighborhood,  and  used 
by  them  also  occasionally  ?    Ans.  Yes. 

"  7.  Had  not  the  plaintiff  examined  the  bridge  the  day  be- 
fore, to  see  whether  it  was  strong  enough  to  bear  the  engine 
damaged?    Ans.  Yes. 

*^8.  Was  there  any  apparent  defect  in  the  bridge?  An- 
swer. No. 

"9.  What  notice  was  ever  given  to  the  board  of  commis- 
sioners when  in  session,  or  to  any  member  of  the  board  when 
transacting  the  business  of  the  board,  that  the  bridge  was  out 
of  repair?    Ans.  None. 

"  10.  Was  there  any  evidence  to  show  that  Madison  town- 
ship did  not  have  funds  out  of  which  the  same  could  have 
been  repaired?    Ans.  No." 

The  defendant  moved  the  court  for  judgment  in  its  favor 
on  the  answers  to  the  interrogatories.  This  motion  was  over- 
ruled, and  the  defendant's  motion  for  a  new  trial  was  over- 
ruled. Judgment  was  rendered  upon  the  verdict  and  the 
defendant  appealed. 
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The  errors  assigued^  besides  those  already  considered,  are : 

3.  The  court  erred  in  overruling  the  appellant's  motion  for 
judgment  notwithstanding  the  verdict. 

4.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 
There  was  no  inconsistency  between  the  general  verdict 

and  the  answers  to  interrogatories.  There  was,  therefore,  no 
error  in  overruling  the  appellant's  motion  for  judgment  not- 
withstanding the  verdict. 

The  reasons  for  a  new  trial  were : 

1.  Permitting  the  witness,  Francis  Gladio,  to  testify  to  a 
conversation  he  had  with  Isaac  Marquardt  on  the  railroad,  as 
to  the  unsafe  condition  of  the  bridge. 

2.  Refusing  to  strike  out  the  testimony  as  to  said  con- 
versation. 

3.  Refusing  to  permit  the  witness,  John  Weaver,  to  testify 
as  to  the  conversation  he  had  with  £noch  J.  Miller,  in  which  he 
told  Miller  that  the  bridge  was  unsafe  and  rotten,  the  evening 
before,  and  the  morning  of  the  day  when,  the  bridge  broke 
and  injured  the  engine. 

4.  The  verdict  is  not  sustained  by  sufficient  evidence. 

5.  The  verdict  is  contrary  to  law. 

6.  The  damages  are  excessive. 

7.  Error  in  instructions  Nos.  1  and  2  given  by  the  court 
of  its  own  motion. 

The  fourth,  fifth  and  sixth  of  the  foregoing  reasons  for  a 
new  trial  are  not  discussed  by  the  appellant's  counsel  in  his 
brief,  and  are,  therefore,  regarded  as  waived. 

The  bill  of  exceptions  shows  that  Francis  Gladio  was  one 
of  the  countv  commissioners  of  Allen  county,  and  had  been 
such  for  eight  years,  and  that  at  a  time  when  he  was  not  en- 
gaged in  any  business  for  the  county,  Isaac  Marquardt  met 
him  on  a  railroad  track  and  told  him  the  bridge  was  about 
played  out  and  not  safe  to  travel,  and  asked  him  how  they 
would  have  to  go  to  work  to  get  a  new  bridge,  and  witness 
replied,  if  the  road  superintendent  had  not  the  money,  he 
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should  get  a  petitiooj  have  it  signed  by  some  of  his  neigh- 
bors and  present  it  to  the  board  of  commissioners. 

Gladio  being  a  witness^  the  question  was  put  to  him  by  the 
appellee :  "  State  what  Mr.  Marquardt  said  at  that  time  in 
relation  to  this  bridge  ?  " 

To  this  question  the  appellant  objected  because  it  was  in- 
competent, irrelevant  and  immaterial,  and  because  statements 
made  to  or  notice  given  to  the  witness  at  such  a  time^  he  not 
then  acting  as  commissioner,  would  not  bind  or  be  notice  to  the 
defendant,  but  the  court  overruled  the  objection  and  required 
the  witness  to  answer.  And  this  action  of  the  court  and  the 
refusal  of  the  court  afterwards  to  strike  out  this  testimony, 
are  alleged  as  errots  in  Nos.  1  and  2  of  the  reasons  for  a 
new  trial.  If  it  was  not  necessary  to  prove  express  notice, 
then  the  testimony  was  mere  surplusage  and  immaterial,  and 
the  admission  of  it  was  a  harmless  error.  If  it  was  necessary 
to  prove  express  notice,  then  the  testimony  was  both  mate- 
rial and  relevant,  and  it  was  not  incompetent.  City  of  La- 
fayette  v.  Larson,  73  Ind.  367,  and  cases  there  cited. 

The  third  reason  for  a  new  trial  was  the  exclusion  of  the 
testimony  of  John  Weaver,  a  witness  for  appellant.  It  ap- 
peared in  evidence  that  the  appellee  had  employed  one  Wey- 
burn  to  assist  hinl^  in  hauling  the  engine,  and  that  the  appel- 
lee had  been  threshing  for  Enoch  Miller,  and  that  Miller 
had  agreed  with  Weyburu  to  help  him  haul  the  engine  to  its 
next  working  place.  Weaver  said,  "  I  had  a  talk  with  my 
son-in-law  Enoch  J.  Miller  the  evening  before  the  accident 
and  again  that  morning  before  he  went  to  hitch  on." 

The  appellant  then  put  the  following  question :  "  State, 
Mr.  Weaver,  what  you  said,  to  Mr.  Miller  at  those  convei^a- 
tions  about  this  bridge,  as  to  its  being  rotten  or  Unsafe  ? " 
To  this  question  the  appellee  objected,  because  Miller  was 
not  then  in  the  employ  of  the  appellee,  and  because  there 
was  nothing  to  show  that  either  Miller  or  Weaver  had  told 
the   plaintiff  of  the  conversation.     These  objections  were 
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well  taken.  The  testimoDy  was  inadmissible  and  properly 
excluded. 

The  first  and  second  instructions^  which^  in  the  seventh 
reason  for  a  new  trial,  are  claimed  to  have  been  erroneous, 
are  as  follows : 

"  1.  It  is  the  duty  of  the  board  of  commissioners  of  the 
county  to  exercise  ordinary  care  and  skill  in  the  maintenance 
in  a  reasonable  condition  of  repair  of  all  bridges  connected 
with  and  forming  part  of  the  legal  public  highways  of  this 
county. 

'^  2.  A  road  which  has  been  used  as  such  by  the  general 
public  uninterruptedly  in  the  same  place  for  a  period  of  fif- 
teen years  becomes  thereby  a  public  highway." 

The  first  instruction  mifst  be  taken  in  connection  with  the 
following  part  of  instruction  No.  3 : 

"  In  order  to  render  the  board  of  commissioners  chargea- 
ble with  the  absence  of  ordinary  care  in  the  keeping  of  the 
bridge  in  question  in  repair,  it  is  necessary  that  it  shall  be 
shown  to  your  satis&ction  that  such  board  had  notice  or 
knowledge  that  the  bridge  needed  or  was  out  of  repairs.  For 
this  purpose  notice  or  knowledge  on  the  part  of  one  of  the 
board  while  in  office  would  be  equivalent  to  notice  to  the 
board  itself,  but  after  receiving  such  notice  such  reasonable 
time  as  might  be  required  to  take  the  necessary  steps  to  have 
the  bridge  repaired  or  travel  thereon  stopped  would  be  al- 
lowed before  liability  would  attach,  and  the  board  is  chargea- 
ble with  knowledge  of  the  natural  tendency  of  timber  to  rot 
and  decay  by  lapse  of  time  and  exposure  to  the  weather." 
There  was  no  error  in  these  instructions  of  which  the  appel- 
lant can  complain.  R.  S.  1881,  section  2892;  City  of  La- 
Jayette  v.  Larson,  supra  ;  City  of  Indianapolis  v.  Scotty  supra. 

The  second  instruction  was  not  correct.  It  is  not  true,  as 
matter  of  law,  that  a  road  becomes  a  public  highway  by  un- 
interrupted user  by  the  public  for  fifteen  years.  The  statute 
provides  that  roads  which  have  been  so  used  for  twenty  years 
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shall  be  deemed  public  highways,  R.  S.  1881,  section  5036, 
and  a  highway  may  be  established  by  user  for  a  shorter  time 
than  twenty  years  if  the  circumstances  warrant  the  presump- 
tion of  a  dedication  by  the  owner  of  the  land.  This  is  a 
question  for  the  jury.  Greenleaf  says:  ''The  issue  is  there- 
fore a  mixed  question  of  law  and  fact,  to  be  found  by  the 
jury,  under  the  direction  of  the  court,  upon  consideration  of 
all  the  circumstances.  The  length  of  the  time  of  enjoyment 
furnishes  no  rule  of  law  on  the  subject  which  the  court  can 
pronounce  without  the  aid  of  a  jury,  unless,  perhaps,  where  it 
amounts  to  twenty  years ;  but  it  is  a  fact  for  the  jury  to  con- 
sider, as  tending  to  prove  an  actual  dedication,  and  an  accept- 
ance by  the  public."  2  Greenl.  Ev.,  section  662.  Hay%  v. 
^ate,  8  Ind.  425;  Summers  v.  State,  51  Ind.  201.  But  the 
error  in  instruction  No.  2  was  in  this  case  a  harmless  one. 
There  was  uncontradicted  evidence  tending  to  show  that  the 
bridge  was  on  a  public  highway  opened  and  worked  by  the 
public  and  generally  travelled,  and  that  the  bridge  was  built 
by  the  supervisor  the  first  year  the  witness  lived  there,  which 
was  fifteen  years  ago  or  more,  and  that  the  father  of  the  wit- 
ness got  up  the  petition  for  the  highway,  and  that  he  died 
twenty  or  twenty-five  years  ago.  The  verdict,  being  clearly 
right  upon  the  evidence,  ought  not  to  be  reversed  for  such 
an  error  in  the  instructions.  LouismUe,  etc.,  R.  W.  Go.  v. 
arubb,  88  Ind.  85. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 

ZoLLARS,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  May  29, 1884. 


40  SUPREME  COURT  OF  INDIANA, 


The  Wabash,  Si.  Louis  and  Pacific  Railway  Company  v.  Johnson. 


No.  10,849. 

M   4ol  The  Wabash^  St.  Louis  and  Pacific  Railway  Com- 

^J-^l  PANY  V.  Johnson. 

Vi6    816 
9(3     4o|  Railboads. — Escape  of  Fire. — ChntribtUory  Negligence,  —  OomplainL  —  In  a 

147     40|  ggjj  against  a  railroad  company  to  recover  for  property  destroyed  by 

fire,  the  complaint  must  show  by  direct  averment,  that  there  was  no  neg- 
ligence by  the  plaintiff  contributing  to  the  injury,  and  the  allegation 
that  the  fire  was  suffered  to  escape  without  the  fault  of  the  plaintifi',  is 
not  sufficient. 
Pleading. — Facts,  how  Alleged. — In  pleading  under  the  code,  facte  must  be 
shown  by  direct  averment,  and  the  statement  of  evidence,  from  which 
the  necessary  facts  might  be  inferred  by  a  jury,  is  not  enough. 

From  the  Fountain  Circuit  Court. 

0.  B.  Stuari,  W.  V.  StxiaH,  J.  McOabe  and  O.  M.  McOabe, 
for  appellant. 

(7.  V.  MoAdama,  for  appellee. 

Elliott,  C.  J. — It  is  settled  by  our  decisions  that  a  com- 
plaint for  the  recovery  of  damages  resulting  from  the  loss  of 
property  caused  by  negligence  in  suffering  fire  to  escape  from 
railroad  locomotives^  and  to  be  communicated  to  adjoining 
property,  must  show,  either  by  direct  averment  or  by  the  fects 
stated,  that  the  negligence  of  the  plaintiff  did  not  contribute 
to  the  injury.  It  is  not  enough  to  show  that  the  defendant 
was  negligent;  it  must  also  be. made  to  appear  that  the  plain- 
tiff was  without  fault.  Louisville,  etc.,  R.  W,  Co.  v.  Lockridge, 
93  Ind.  191;  Pennsylvania  Co.  v.  Gallentine,  77  Ind.  322; 
Wilson  v.  Trafalgar,  etc.,  G.  R.  Co.,  83  Ind.  326.  . 

In  the  complaint  before  us  the  allegation  is  that  the  fire  was 
suffered  to  escape  through  the  negligence  of  the  defendant 
and  without  the  fault  of  the  plaintiff,  but  it  is  not  averred 
that  the  loss  resulted  without  any  negligence  of  the  plaintiff. 
The  allegation  of  the  pleading  is  confined  to  the  act  of  suf- 
fering the  escape  of  the  fire,  and  by  no  rule  of  construction 
can  it  be  extended  to  embrace  the  loss  or  injury.  It  may  be 
true, as  the  complaint  charges,  that  the  fire  did  escape  through 
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appellant's  negligence,  and  without  any  contributory  negli- 
gence on  the  part  of  the  appellee^  and  yet  there  be  no  right 
of  action.  The  express  averment  falls  far  short  of  showing 
that  the  appellee  was  free  from  contributory  negligence.  It 
is  one  thing  to  aver  that  the  fire  escaped  without  the  negli- 
gence of  the  plaintiff,  and  quite  another  to  show  that  he  did 
not  contribute  to  the  injury,  for  his  contribution  may  have 
been  in  some  matter  occurring  before  or  after  the  fire  was 
suffered  to  escape.  It  is  not  sufficient  to  show  freedom  from 
negligence  on  one  point  out  of  several;  the  care  incumbent 
upon  the  plaintiff  must  extend  to  all  points  material  to  his 
cause  of  action. 

We  can  find  nothing  in  the  facts  stated  which  shows  that 
there  was  not  contributory  negligence  on  the  part  of  the  ap- 
pellee. With  the  exception  of  the  allegation  that  the  fire  es- 
caped without  any  negligence  on  the  part  of  the  plaintiff,  all 
the  allegations  of  the  pleading  are  directed  to  the  negligence 
of  the  appellant ;  none  of  them  touches  upon  the  conduct  of 
the  appellee.  It  can  not  be  inferred  from  the  fact  that  the 
one  was  guilty  of  negligence  that  the  other  was  not. 

It  may  be  true  that  the  appellee  was  free  from  fault  in  suf- 
fering the  fire  to  escape,  and  yet  be  true  that  his  negligence 
contributed  to  the  injury.  It  may  be  that  he  negligently  ex- 
posed his  property,  or  it  may  be  that  he  could  have  extin- 
guished the  fire  by  a  moment's  exertion.  It  is  incumbent 
upon  the  plaintiff,  in  all  actions  of  this  character,  to  show,  in 
accordance  with  the  rules  of  pleading,  that  he  was  free  from 
fault  contributing  to  the  injury ;  it  is  not  sufficient  to  show 
that  in  one  particular  he  was  without  fault. 

It  18  a  familiar  rule  of  pleading  that  facts,  and  not  evi- 
dence, must  be  pleaded.  It  is  also  a  well  known  rule  that 
facts  must  be  directly  pleaded,  and  not  stated  by  way  of  re- 
cital. Jachson  School  Tp.  v.  Farlow,  75  Ind.  118.  There  is 
an  essential  and  important  difference  between  the  statement 
of  a  fact  and  the  rehearsal  of  evidence.  Suppose,  for  illus- 
tration, that  the  plaintiff  should  bring  an  action  for  the  burn- 
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ing  of  his  barn,  and  should  allege  in  his  complaint  that  the 
defendant  was  seen  near  the  barn  immediately  before  the  fire; 
that  he  had  a  lighted  torch  ;  that  he  was  the  plaintiff's  enemy, 
and  that  the  barn  was  destroyed  by  fire.  No  one  could  doubt 
that  this  evidence  would  supply  ground  for  inferring,  as  an 
inference  of  fact,  that  the  defendant  did  burn  the  barn,  and 
yet  no  lawyer  would  contend  that  the  statement  of  this  evi- 
dence would  constitute  a  valid  cause  of  action.  Many  illus- 
trations might  be  given  showing  the  difference  between  plead- 
ing &cts  and  evidence.  Unless  parties  were  required  to 
affirm  facts  directly,  the  main  purpose  of  pleading  would  be 
frustrated,  for,  as  every  one  knows,  the  object  of  pleading  is 
to  evolve  an  issue,  and  that  an  issue  is  evolved  by  an  affirm- 
ance of  issuable  facts  on  one  side  and  their  denial  on  the 
other.  Matters  of  evidence  are  not  admitted  bv  a  failure  to 
deny  them,  but  all  material  averments,  not  denied,  are  admit- 
ted, and,  therefore,  evidentiary  matters  are  never  material. 
It  was  the  rule  of  the  common  law,  and  is  the  rule  of  the 
code,  that  mere  matters  of  evidence  are  not  admitted,  al- 
though all  material  matters  are  admitted  by  a  failure  to  con- 
trovert them.  Pomeroy  Rem.,  sections  617,  668.  It  is,  and 
always  has  been  the  rule,  that  a  demurrer  admits  only  such 
facts  as  are  sufficiently  pleaded,  but  matters  of  evidence  are 
not  sufficiently  pleaded,  and,  therefore,  matters  of  evidence  are 
not  admitted. 

Our  decisions  upon  the  question  of  negligence  in  suffer- 
ing fire  to  fall  from  locomotives  and  escape  from  the  right 
of  way  of  the  railroad  company  recognize  the  distinction  be- 
tween pleading  and  evidence,  and  they  rest  firmly  on  the 
principles  of  law  and  logic.  LouisviUe,  etc.,  R.  W.  Go.  v. 
EhleHy  87  Ind.  339 ;  Indiana,  etc.,  R.  W.  Go.  v.  McBroom,  91 
Ind.  111.  It  would  result  in  uncertainty  and  confusion  to 
plead  mere  evidence,  and  leave  all  else  to  inference,  and  the 
purpose  of  pleading  is  to  avoid  this  by  presenting  a  certain, 
distinct  and  definite  issue,  so  that  the  court  and  jury  may 
know  exactly  what  they  are  to  try. 
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There  is  an  iDherent^  and  not  a  mere  artificial  difference 
between  pleading  and  evidence.  There  is  likewise  a  plain 
<]istinction  between  inferences  of  fact  and  conclusions  of  law^ 
and  this  distinction  is  a  broad  one^  for  inferences  of  fact  the 
jury  are  charged  with  the  duty  of  makings  and  conclusions 
of  law  it  is  the  duty  of  the  court  to  make.  To  break  down 
the  distinction  would  be  to  eradicate  the  line  which  separates 
the  province  of  the  court  from  that  of  the  jury. 

It  may  be,  and  probably  is,  true  that  where  there  is  evi- 
dence making  it  probable  that  the  plaintiff's  carelessness  did 
not  contribute  to  the  injury,  the  jury  should  infer  that  he 
was  not  guilty  of  negligence  which  contributed  to  the  in- 
jury. That,  however,  is  nothing  to  the  point,  for  we  are  not 
<5oncerned  with  a  matter  of  evidence,  but  are  dealing  with  a 
pleading.  The  cases  recognize  the  right  of  the  jury  to  make 
legitimate  inferences  from  the  evidence,  and  we  have  no  dis- 
position to  question  their  soundness,  even  if  it  were  proper 
to  do  so.  Louisville,  etc.,  R.  W.  Co.  v.  Krinning,  87  Ind.  351 ; 
Pitisburgh,  etc.,  R.  W.  Co.  v.  Jones,  86  Ind.  496 ;  S.  C,  44  Am. 
R.  334 ;  PcUmer  v.  Missouri,  etc.,  R.  W.  Co.,  76  Mo.  217 ; 
Missouri  Pacific  R.  W.  Co.  v.  Kinccdd,  29  Kan.  654 ;  SibUrud 
\.  Minneapolis,  etc.,  R.  W.  Co.,  29  Minn.  58;  Lindsay  v. 
Winona,  etc.,  R.  R.  Co.,  29  Minn.  411  (43  Am.  R.  228). 

The  decisions  in  Indianapolis,  etc.,  R.  R.  Co.  v.  Paramore,Sl 
Ind.  143,  and  Pittsburgh,  etc.,  R.  R.  Co.  v.  Nelson,  51  Ind. 
150^  are  not  in  point.  In  those  cases  it  was  alleged  that  the 
property  was  placed  in  a  situation  designated  by  a  contract 
with  the  railroad  company,  and  they  were,  therefore,  within 
the  rule,  that  a  man  who  does  what  the  railroad  company  di- 
rects him  to  do,  is  not  guilty  of  contributory  negligence. 
LouismUe,etc.,  R.  R.  Co.  v.  Kelly,  92  Ind.  371 ;  Nave  v.  Flack, 
90  Ind.  205;  Lake  Erie,  etc.,  R.  R.  Co.  v.  Fia,  88  Ind.  381. 

The  case  of  Louisville,  etc.,  R.  W.  Co.  v.  Krinning,  supra,  is 
not  in  point,  for  the  question  arose  upon  the  evidence,  and  it 
i¥as  said :  '*  This  question,  so  &r  as  it  was  material  in  the  case, 
iras  a  question  for  the  jury.''     The  complaint  in  that  case,  it 
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may  be  noted,  contained  the  averment  which  is  wanting  in  the 
present  complaint.  What  we  have  said  of  the  case  just  com- 
mented on  applies  to  the  case  of  Fiilsburgh,  etc.,  R,  W.  Co.  v. 
Jones,  supra,  so  far  as  it  relates  to  matters  of  evidence,  and 
in  so  &r  as  it  bears  upon  the  question  of  pleading, it  is  only 
necessary  to  say  that  the  question  here  presented  was  not  there 
in  controversy,  for  the  complaint  affirmed  that  the  plaintiff '» 
negligence  did  not  contribute  to  the  injury. 

The  trial  court  erred  in  overruling  the  demurrer  to  the 
complaint,  and  for  that  error  the  judgment  must  be  reversed. 

Filed  May  28,  1884. 


No.  10,847. 

The  Wabash,  St.  Louis  and  Pacific  Railway  Company 

V.  Johnson. 

Raii<ROAD. — /Vre  Escaping  from  Locomotive. — Complaint. — Xegliffencc.  -  In  an 
action  by  an  adjoining  proprietor  against  a  railroad  company  for  dam- 
age to  the  plaintiff's  property  caused  by  fire  escaping  from  the  defend- 
ant's locomotives,  the  complaint  should  not  only  allege  negligence  on 
the  part  of  the  defendant,  but  also  that  the  plaintiff  was  without  neg- 
ligence. 

From  the  Fountain  Circuit  Court. 

a  B.  StuaH,  W,  F.  Stuart,  J.  McCabe  and  C.  M.  McGabe, 
for  appellant. 

/.  M.  Rahb,  O.  V.  McAdams,  L.  Nebeker  and  H.  H.  Dooh- 
terman,  for  appellee. 

CoLERiCK,  C — This  action  was  brought  by  the  appellee 
against  the  appellant  to  recover,  as  damages,  the  value  of  cer- 
tain property  alleged  to  have  been  destroyed  by  fire  occa- 
sioned by  the  negligence  of  the  appellant.  The  complaint 
averred,  in  substance,  that  in  the  month  of  August,  1881,  the 
appellant  negligently  permitted  grass  and  rubbish  to  grow 
upon  its  right  of  way  through  the  lands  of  the  appellee,  and 
negligently  permitted  the  same  to  dry  up  and  become  com- 
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bustible,  and  while  in  that  condition  the  same  was  ignited  by 
ctparks  and  fire  emitted  by  the  engines  of  the  appellant  pass- 
ing over  its  railroad^  and  that  said  fire  was^  through  the  neg- 
ligence of  the  appellant,  permitted  to  be  carried  to  the  appel- 
lec^s  premised  adjoining  said  right  of  way^  and  destroyed  ap- 
pellee's fencing  of  the  value  of  $150,  and  his  blue-grass  pas- 
tiire^  of  the  value  of  $300,  all  to  appellee's  damage  $650. 
Wherefore,  etc. 

A  demurrer  to  the  complaint,  alleging  insufficiency  of  &ct8, 
was  overruled.  An  answer,  consisting  of  two  paragraphs, 
was  filed.  The  first  was  a  general  denial.  The  second  averred, 
in  substance,  that  the  appellant,  in  o|)erating  its  line  of  rail- 
road, uses  engines  propelled  by  steam,  and  that  at  the  time 
alleged  in  the  complaint  the  appellant  was  running  its  said 
engines  u{K)n  said  line  of  railroad  in  the  usual  and  customary 
manner;  and  that  said  engines,  at  said  time,  were  provided 
with  spark  arresters  of  the  most  approved  patterns  in  known 
practical  use,  and  that  they  were,  at  said  time,  in  safe  and 
proper  condition;  that  during  said  month  of  August,  1881, 
owing  to  a  long  continued  and  unusual  season  of  hot  and  dry 
weather,  the  grass  and  vegetation  along  said  right  of  way  be- 
came parched  and  dried  up,  and  that  in  thf  ordinary  running 
of  appellant's  engines  in  the  then  condition  of  the  ground  and 
vegetation,  it  was  almost  impossible  to  prevent  the  escape  of 
sparks,  and  that  if  any  injury  was  done  to  the  appellee's  prop- 
erty by  reason  of  sparks  escaping  from  said  engines,  then  said 
injury  occurred  without  any  fault  or  nejrligonce  on  the  part 
of  the  appellant. 

A  demurrer  was  sustained  to  the  second  paragraph  of  the 
answer.  The  issues  were  tried  by  a  jury,  and  resulted,  over 
motions  for  a  new  trial  and  in  arrest  of  judgment,  in  the  ren- 
dition of  a  judgment  in  favor  of  the  appellee.  The  errors 
assigned  are  the  rulings  of  the  court  upon  said  demurrers  and 
motions. 

The  appellant  insists  that  the  complaint  is  insufficient,  1st. 
Because  it  contains  no  allegation  that  the  fire  was  communi- 
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cated  to  the  appellee^s  property  by  any  fault  or  negligence  of 
the  appellant ;  and,  2d.  Because  it  contains  no  allegation  that 
the  injury  of  which  the  appellee  complains  was  caused  with- 
out his  fault  or  negligence. 

It  is  true,  as  stated  by  this  court  in  the  case  of  the  Louis^ 
villcy  etc.,  R.  W.  Co,  v.  EhM,  87  Ind.  339,  that  '*  The  author- 
ities recognize  a  well  defined  distinction  between  the  negli- 
gent setting  on  fire  of  inflammable  material  on  the  right  of 
way  of  a  railroad  company  and  negligence  by  the  company 
in  permitting  such  a  fire  to  escape  onto  the  land  of  an  adja- 
cent proprietor."  In  the  case  cited  it  was  held  that  in  an  ac- 
tion like  this  it  is  necessary  to  aver  that  the  railway  company 
had  negligently  pennitted  the  fire  started  on  its  right  of  way 
to  escape  and  spread  to  the  land  of  the  plaintiff,  upon  the 
theory  that  negligence  in  so  permitting  the  fire  to  escape  con- 
stitutes the  gist  of  the  action.  It  is  averred,  in  the  complaint 
under  consideration,  that  the  fire,  which  ignited  the  dry  grass 
and  rubbish  on  the  appellant's  right  of  way  across  the  lands 
of  the  appellee,  was,  through  the  iiegligence  of  the  appellant, 
permitted  to  be  carried  to  the  appellee's  premises  adjoining 
said  right  of  way,  and  caused  the  injury  complained  of  The 
complaint  as  to  this  averment  was  sufficient.  See  Louiairilley 
etc.,  R.  W,  Co.  V.  Krinning,  87  Ind.  361 ;  Lo^iismlley  etc,  R.  W, 
Go.  V.  Hanmann,  87  Ind.  422.  A  general  allegation  of  negli- 
gence is  sufficient,  and  under  it  the  facts  showing  negligence 
may  be  proved.  Pittsburgh,  etc.,  R.  R.  Co.  v.  Nelson,  51  Ind.  1 50. 
But  the  complaint  w^as  insufficient  in  not  showing  that  the 
injury  was  caused  without  the  fault  or  negligence  of  the  ap- 
pellee. See  Wabash,  e/c,  J?.  W.  Co.  v.  Johnson,  ante,  p.  40, 
where  it  was  said:  "It  is  settled  by  our.  decisions  that  a 
complaint  for  the  recovery  of  damages  resulting  from  the*  loss 
of  property  caused  by  negligence  in  suffering  fire  to  escape  from 
railroad  locomotives,  and  to  be  communicated  to  adjoining 
property,  must  show,  either  by  direct  averment  or  by  the 
facts  stated,  that  the  negligence  of  the  plaintiff*  did  not  con- 
tribute to  the  injury.     It  is  not  enough  to  show  that  the  de- 


MAY  TERM,  1884.  47 


Lang  V.  Oppenlieim. 


fendant  was  negligent ;  it  must  also  be  made  to  appear  tliat 
the  plaiDtiff  was  without  fault/' 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. The  facts  alleged  in  the  second  paragraph  of  the  an- 
swer were  admissible  under  the  first  paragraph  of  the  answer. 
Therefore,  if  any  error  was  committed  by  the  court  in  sustaining 
the  demurrer  to  the  second  paragraph,  it  was  a  harmless  one. 
Where  the  general  denial  is  pleaded,  there  is  no  available  error 
in  sustaining  a  demurrer  to  an  additional  paragraph  which 
avers  no  fact  not  admissible  under  the  general  denial.  Phillip 
V.  Aurora  Lodge,  etc.,  87  Ind.  505 ;  Datrell  v.  Hilligoss,  etc.. 
Gravel  Road  Co.,  90  Ind.  265. 

Iq  view  of  the  conclusion  which  we  have  reached,  it  is  un- 
necessary to  consider  the  questions  presented  by  the  ruling  of 
the  court  upon  the  motion  fo{  a  new  trial,  as  they  may  not 
arise  on  another  trial.  For  the  error  of  the  court  in  over- 
ruling the  demurrer  to  the  complaint,  the  judgment  should  be 
reversed. 

Per  Curiam. — The  judgment  of  the  court  below  is  re- 
versed at  the  costs  of  the  appellee,  and  the  cause  is  remanded 
with  instructions  to  the  court  below  to  sustain  the  demurrer 
to  the  complaint,  and  for  further  proceedings. 

Filed  May  29, 1884. 
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Partnership. — Suit  against  Copartner. — Complaint. — Even  after  dissolution, 
a  suit  by  a  partner  against  his  copartner,  to  recover  for  an  amount  un- 
adjusted due  out  of  copartnership  abset<«,  will  not  lie  until  debts  due  it 
have  been  collected  and  those  against  it  have  been  paid,  unless  there  are 
none,  or  some  disposition  has  been  made  of  them,  and  a  complaint  not 
showing  these  facts  is  bad  on  demurrer. 

Supreme  Court. — Record. —  Verdict. — Good  and  Bad  Paragraphs. — Where 
there  is  a  general  verdict  for  the  j)laintiff,  the  complaint  being  in  sev- 
eral paragraphs,  one  of  which  was  good,  and  as  to  the  others  demurrers 


A 


48  SUPREME  COURT  OF  INDIANA, 


Lang  V.  Oppenheim. 


were  erroneoasly  overroled,  the  judgment  will  be  reversed  unless  it  can 
be  seen  from  the  record  that  the  verdict  was  solely  upon  the  good  para- 
graph. 

From  the  Cass  Circuit  Court. 

D.  Turpie,  M.  Winjidd  and  Q.  A.  Myers,  for  appellant. 
S,  T.  McGannell  and  T.  J,  Tidey,  for  appellee. 

Best,  C. — The  parties  to  this  action  had  beeti  partners, 
and  after  the  dissolution  of  the  firm  the  appellee  brought  this 
suit  to  recover  a  balance  alleged  to  be  due  him  from  the  part- 
nership affairs. 

A  demurrer  was  overruled  to  the  first,  second  and  third 
paragraphs  of  the  complaint ;  issues  were  formed,  a  trial  had 
and  a  judgment  rendered  for  $2,918.24.  A  motion  to  strike 
out  the  judgment  and  allow  the  finding  to  remain  as  a  bal- 
ance due  until  a  final  accountin*i[  was  overruled  and  a  receiver 
was  appointed  to  close  the  affairs  of  the  firm. 

These  rulings  are  assigned  as  error. 

The  third  paragraph  of  the  complaint  avers  "that  the 
plaintiff  and  defendant  were  partners  in  business  until  May 
1st,  1878;  that  during  the  existence  of  the  partnership  the 
defendant  drew  out  of  the  concern  the  following  amounts 
which  he  has  never  accounted  for,  and  for  which  the  plain- 
tiff is  entitled  to  recover  off  of  the  defendant,  viz. :  1878, 
March.  To  lot  of  clothing  taken  from  the  firm  to  buy  the 
Twelfth  street  property  of  O.  R.  Shroyer,  $2,500.  August, 
1876.  The  value  of  two  houses  and  lots  in  Dykeman's  third 
addition  to  Logansport,  conveyed  by  plaintiff  to  defendant, 
$2,500.  August,  1876.  To  the  home  property  of  defend- 
ant, conveyed  to  him  by  the  plaintiff,  the  consideration  of 
which  was  put  in  at  $2,500,  making  the  total  amount  of  real 
estate  taken  by  the  defendant  out  of  the  firm  for  his  own  use, 
and  not  in  any  way  settled  or  accounted  for  to  the  plaintiff, 
the  sum  of  $7,500,  for  which  the  plaintiff  asks  judgment 
against  the  defendant;  that  said  sum  is  due  and  remains  un- 
paid," etc. 
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This  paragraph*  is  clearly  insufficient.  It  fails  to  aver, 
either  that  the  claims  of  the  firm  have  been  collected  and  its 
debts  paid,  or  that  none  exist.  It  fails  to  aver  that  the  claims, 
if  any,  are  worthless,  or  that  some  disposition  has  been  made 
of  them.  In  the  absence  of  all  these  averments,  the  paragraph 
was  insufficient,  as  has  often  been  decided  by  this  court.  Page 
V.  Thompson,  33  Ind.  137 ;  Cobble  v.  Tomlinson^  50  Ind.  550; 
Cro88ley  v.  Taylor,  83  Ind.  337 ;  Meredith  v.  Ewing,  85  Ind.  410. 

The  first  paragraph  of  the  complaint  also  omits  to  aver  that 
the  claims  of  the  firm  have  been  collected  or  otherwise  ad- 
justed, and  that  its  debts  have  been  paid,  or  that  none  exist, 
and  for  the  want  of  these  averments  this  paragraph  was  also 
insufficient. 

The  second  paragraph  of  the  complaint  was  unlike  the 
others.  It  averred  the  existence  of  such  partnership  from 
the  1st  day  of  March,  1867,  until  the  1st  day  of  May,  1878; 
that  during  said  time  said  firm  accumulated  $10,000  worth 
of  real  estate,  and  that  the  stock  of  goods  and  outstanding 
claims  at  the  time  of  dissolution  amounted  to  $25,000 ;  that 
*^  in  the  dissolution  they  agreed  to  and  did  select  Solomon 
Fisher  to  adjust  all  matters  of  a  personal  character,  and  set- 
tle all  their  matters  except  the  real  estate ;  that  said  Fisher 
accepted  such  trust  and  took  charge  of  the  books  and  ac- 
<;ounts,  examined  the  same,  and,  leaving  out  the  real  estate, 
there  was  found  due  the  plaintiff  from  the  defendant  the  sum 
of  $5,000,  which  the  defendant  agreed  to  pay  the  plaintiff; 
that  the  defendant  took  the  real  estate  owned  by  the  firm, 
valued  at  $5,000,  none  of  which  he  has  accounted  for  to  the 
plaintiff,  and  that  there  is  due  the  plaintiff  by  reason  thereof 
the  sum  of  $10,000,  for  which  he  demands  judgment." 

The  averment  in  this  paragraph,  that  the  defendant  took 
real  estate  of  the  firm,  valued  at  $5,000,  adds  nothing  to  it,  as 
it  does  not  appear  that  the  affiiirs  of  the  firm  had  been  finally 
adjusted.  If  the  claims  were  uncollected  and  the  debts  un- 
paid, the  plaintiff  could  not  recover  a  judgment  for  the  real 
Vol.  96.- 
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estate  taken.  This  is  too  plain  for  discussion,  as  the  plain- 
tiff may  reimburse  himself  from  uncollected  claims,  and  the 
defendant  ma^  be  compelled  to  pay  the  value  of  the  real  es<- 
tate  upon  the  firm  debts.  Indeed,  its  value  may  not  equal 
his  share  afler  final  settlement,  and,  therefore,  under  these 
circumstances,  the  plaintiff  could  not  maintain  an  action  for 
such  real  estate.  Nor  does  the  promise  of  the  defendant  render 
the  paragraph  sufficient.  It  is  not  averred  that  it  was  made  for 
a  balance  due  upon  a  final  adjustment.  The  averment  is  that 
Fisher,  in  the  dissolution,  "  took  charge  of  the  books  and  ac- 
counts, examined  the  same,  and,  leaving  out  the  real  estate, 
there  was  found  due  the  plaintiff  from  the  defendant  the  sum  of 
$5,000,  which  the  defendant  agreed  to  pay,"  etc.  This  is  not 
an  averment  that  Fisher  collected  the  claims,  paid  the  debts, 
and  found,  upon  final  adjustment,  that  there  was  due  the  plain- 
tiff $5,000«  If,  upon  an  examination  of  the  books  and  pa- 
pers, without  a  final  adjustment,  $5,000  was  found  due  the 
plaintiff,  the  defendant's  promise  to  pay  it  was  necessarily  de- 
pendent upon  the  final  adjustment  of  the  partnership  affiiirs, 
as,  if  upon  such  adjustment  nothing  should  be  due  him,  he 
could  not  recover  notwithstanding  such  promise.  If  nothing 
should  be  due  the  plaintiff,  no  consideration  would  support  his 
promi8e,and,  therefore,  the  paragraph  should  have  averred  that 
the  amount  found  due  was  upon  final  adjustment.  For  the 
want  of  these  averments  the  paragraph,  was  insufficient. 

The  fourth  and  remaining  paragraph  of  the  complaint  is 
not  assailed,  and,  of  course,  is  deemed  sufficient.  This  fact, 
however,  can  not  prevent  a  reversal  of  the  judgment,  as  the 
finding  is  general  and  does  not  appear  to  be  based  solely  upon 
such  paragraph  of  the  complaint.  In  such  case,  an  error 
committed  in  overruling  a  demurrer  to  a  defective  paragraph 
of  the  complaint  will  reverse  the  judgment.  This  is  tli" 
settled  practice  of  this  court.  EvansvilUy  etc,  Co,  v.  Wildmaiiy 
63  Ind.  375;  Pennsylvania  Co.  v.  Holderman,  69  Ind.  18. 

The  appellee  contends  that  these  paragraphs  are  sufficient 
to  require  an  accounting,  and,  if  good  for  any  purpose,  no  er- 
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ror  was  committed  in  overruling  the  demurrer  to  them.  This 
Tersion  will  not  save  the  judgment.  If  only  sufficient  for 
such  purpose,  he  was  not  entitled  to  the  judgment  recovered, 
and  the  appellant's  motion  to  strike  it  out  should  have  been 
sustained.     These  paragraphs,  however,  were  evidently  not  i 

framed,  nor  was  the  action  prosecuted,  upon  any  such  theory. 
The  purpose  was  to  obtain  a  judgment  and  not  an  account- 
ing. The  fact  that  a  receiver  was  appointed  does  not  change 
the  character  of  the  action.  It  was  somewhat  singular  to 
appoint  a  receiver  to  close  the  affairs  of  the  firm,  and  at  the 
same  time  render  a  judgment  in  favor  of  one  partner  against 
the  other,  but  neither  of  these  things  can  change  the  real 
character  of  the  proceeding,  or  render  unnecessary  essential 
averments  in  the  pleadings. 

The  demurrer  to  each  of  these  paragraphs  of  tlie  complaint 
should  have  been  sustained,  and  for  the  error  in  overruling 
it  the  judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellee's  costs,  with  instructions  to  sustain 
the  demurrers  to  the  first  and  third  paragraphs  of  the  com- 
plaint, with  leave  to  amend. 

Hammond,  J.,  did  not  participate  in  the  decision  of  this 
•ause. 

Filed  May  29, 1884. 
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SirpERiOB  Court. — Appeal — EstoppeL — Waiver. — From  the  action  of  the 
coart  in  general  term  reversing  the  judgment  at  special  term,  and  re- 
manding the  cause,  a  party  prayed  an  appeal  to  the  Supreme  Court,  but 
filed  no  bond.  Afterwards  he  appeared  at  special  term,  where  the  man- 
ilate  of  the  general  term  was  executed  by  sustaining  a  demurrer  to  his 
•omplaint,  and,  declining  to  amend,  he  excepted.  He  then,  within  the 
time  allowed  by  law,  perfected  his  appeal  to  the  Supreme  Court  from 
the  judgment  at  general  term  by  filing  a  transcript. 
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Heldf  that  the  action  of  the  appellant  at  special  term  did  not  waiye  or 
estop  the  appeal  prayed. 

Negligence. — City. — Co-servants. — The  rule  that  a  master  is  not  liable  to  a 
servant  for  an  injury  resulting  from  the  negligence  of  a  fellow  servant 
is  not  applicable  to  a  suit  against  a  municipal  corporation. 

Same. — Streets, — A  fireman,  in  aijsuming  the  duties  of  his  place,  takes  upon 
himself  no  risk  arising  out  of  negligence  on  the  part  of  those  in  charge 
of  the  streets. 

Same. — ComplainL — Notice, — In  a  complaint  against  a  city  for  an  injury 
caused  by  an  obstruction  in  a  street,  it  is  not  enough  to  allege  that  the 
city  had  negligently  left  the  obstruction  in  the  street,  but  it  must  also 
appear  that  it  had  notice  of  the  obstruction,  or  that  it  ought  to  have  had 
such  notice. 

From  the  Superior  Court  of  Marion  County. 

W.  W.  Herod  and  F.  Winter ^  for  appellant. 
C.  8.  Denny  and  D.  F.  BumSy  for  appellee. 

Franklin,  C. — This  case  was  tried  in  the  special  term  of 
the  superior  court,  which  resulted  in  a  judgment  for  the  ap- 
pellant. The  case  was  appealed  to  the  general  term,  and  the 
judgment  of  the  special  term  was  reversed,  for  the  reasons 
that  the  complaint  was  insufficient,  and  the  evidence  did  not 
sustain  the  verdict  of  the  jury.  The  cause  was  remanded  to 
the  special  term  with  instructions  for  further  proceedings  in 
accordance  with  the  opinion  reversing  the  judgment.  An 
appeal  was  prayed  to  the  Supreme  Court,  but  no  bond  was 
filed.     This  was  on  the  8th  day  of  June,  1880. 

On  the  8th  day  of  November,  1880,  the  parties  appeared 
in  special  term,  and,  on  the  motion  of  appellee,  in  accordance 
with  the  opinion  in  general  term,  the  demurrer  to  the  com- 
plaint theretofore  filed  was  by  the  court  in  special  term  sus- 
tained ;  appellant  excepted.  And  on  the  10th  day  of  Decem- 
ber, 1880,  at  the  next  term  of  the  special  term  of  said  court, 
the  parties  again  appeared,  and  the  plaintifi^  declined  to  plead 
further,  and  elected  to  stand  on  the  ruling  to  the  demurrer 
heretofore  made.  Whereupon  judgment  was  rendered  upon 
the  demurrer  for  the  defendant  for  costs. 

The  plaintiff,  instead  of  again  appealing  the  case  to  the 
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general  term,  on  the  12th  day  of  May,  1881,  filed  a  transcript 
of  all  said  proceedings  in  this  court,  assigning  as  error  thereon 
the  reversal  by  the  general  term  of  the  judgment  first  ren- 
dered by  the  special  term. 

Appellee  objects  to  this  court  considering  the  case,  and  in- 
sists that  the  appeal  ought  to  be  dismissed.  Upon  the  re- 
versal of  the  judgment  by  the  general  term,  the  cause  was 
regularly  remanded  to  the  special  term,  with  instruction  for 
further  proceedings  in  accordance  with  the  opinion.  The 
plaintiff  had  choice  of  two  proceedings,  either  to  perfect  his> 
appeal  to  the  Supreme  Court,  or  go  back  to  the  special  term 
for  further  proceedings.  It  is  insisted  that  he  elected  to  go 
back  to  the  special  term ;  and  when  he,  without  objection,, 
voluntarily  appeared  at  the  subsequent  special  term,  and  the 
parties  submitted  the  previous  demurrer  to  the  complaint  ta 
the  court  for  decision,  and  the  plaintiff  excepted  to  the  deci- 
sion on  the  demurrer,  and  at  a  subsequent  term  of  said  special 
term  again  appeared  in  the  case  and  declined  to  further  plead,, 
and,  as  the  record  shows,  elected  to  stand  on  the  ruling  upon, 
the  demurrer,  that  he  abandoned  and  waived  his  appeal  to  the* 
Supreme  Court,  and  elected  to  take  his  chances  in  further 
proceedings  in  the  special  term,  and  afterward  was  estopped 
from  perfecting  his  said  appeal  to  the  Supreme  Court;  that 
the  only  way  then  to  get  into  the  Supreme  Court  was  to  again 
appeal  to  the  general  term,  and  through  it  come  to  the  Su- 
preme Court.  And  it  is  insisted  by  appellant  that  the  stat- 
ute gives  him  one  year  in  which  to  perfect  his  appeal  to  the 
Supreme  Court,  and  having  given  notice  of  his  intention  Uy 
do  so,  by  praying  an  appeal  at  the  time  of  the  reversal  of  the 
judgment  by  the  general  term,  no  subsequent  proceedings  of 
the  special  term  could  cut  off  the  right  to  perfect  his  appeal 
within  the  time  given  therefor  by  the  statute. 

Bigelow,  in  his  work  on  estoppel,  p.  562,  lays  down  the  rule 
to  be,  that  "A  party  can  not  either  in  the  course  of  litigation 
or  in  dealings  in  pais  occupy  inconsistent  positions ;  and  where 
one  has  an  election  between  several  inconsistent  courses  of  ao* 
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tion  he  will  be  confined  to  that  which  he  first  adopts.  Any 
decisive  act  of  the  party  done  with  knowledge  of  his  rights 
and  of  the  fiicts  determines  his  election  and  works  an  es- 
toppel/' 

Upon  the  reversal  of  the  judgment  by  the  general  term^  the 
first  decisive  act  done  by  the  appellant  in  this  case  was  to 
pray  an  appeal  to  the  Supreme  Court.  After  that  he  had  one 
year  to  perfect  such  appeal  in.  When  the  case  went  back  to 
the  special  term,  had  appellant  amended  his  complaint,  or 
done  any  other  decisive  act  evincing  an  intention  to  further 
proceed  with  his  case  in  the  special  term,  it  would  have  been 
construed  as  an  abandonment  of  his  appeal  to  the  Supreme 
Court,  and  a  waiver  of  his  right  to  afterwards  perfect  such 
appeal.  But  the  mere  excepting  to  the  action  of  the  court, 
in  carrying  out  the  judgment  of  the  general  term,  and  his 
afterwards  declining  to  further  plead,  and  electing  to  stand 
upon  his  complaint,  evinced  rather  an  intention  to  prosecute 
his  appeal  to  the  Supreme  Court  than  to  abandon  it.  We  do 
not  think  that  the  subsequent  proceedings  in  the  special  term 
cut  off  appellant's  right  to  perfect  his  appeal  from  the  reversal 
of  the  judgment  by  the  general  term.  The  case  is  properly 
in  this  court  for  decision,  and  the  appeal  ought  not  to  be  dis- 
missed. 

The  first  question  presented  is  as  to  the  suflSciency  of  the 
complaint,  which,  in  substance,  alleges  that  on  the  27th  day 
of  October,  1877,  appellee  was  an  incorporated  city  under  the 
general  law  of  the  State  of  Indiana;  that  appellant  was  on 
said  last  mentioned  date  employed  in  the  fire  department  of 
said  city,  and,  under  hi«  employment,  it  was  his  duty  to  drive 
the  chief  engineer  of  the  fire  department  to  all  fires  as  speed- 
ily as  possible;  that  on  said  date  above  mentioned,  while  en- 
gaged in  the  line  of  his  duty  as  aforesaid,  in  driving  the  chief 
engineer  to  a  fire,  and  going  at  a  rapid  rate,  as  it  was  neces- 
sary and  proper  he  should  do,  he  drove  upon  and  against  a 
large  rock  which  the  said  defendant  had  negligently  suffered 
and  permitted  to  be  and  remain  in  and  upon  the  roadway  of 
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Lafayette  Kailroad  street,  which  was  then  and  there  a  public 
street  of  said  city,  at  and  near  the  intersection  of  North  street, 
and  came  violently  into  collision  with  said  rock,  by  which  the 
bu^y  in  which  plaintiff*  was  seated  was  overturned,  and  plain- 
tiff thrown  therefrom  to  the  ground  with  great  force. 

The  complaint  concludes  with  appropriate  allegations  as  to 
the  character  of  the  injuries  received  and  the  damages  sus- 
tained. 

Appellee  insists  that  the  complaint  is  bad  for  the  reason 
that  appellant  can  not  recover  for  injury  caused  by  the  neg- 
ligence of  the  officers  and  agents  of  the  city  having  super- 
vision of  her  streets,  because  of  the  rule  exempting  a  master 
from  liability  to  a  servant  on  account  of  the  negligence  of  a 
co-servant. 

While  such  a  rule  is  admitted  to  exist,  and  doubtless  ought 
to  be  applied  to  appropriate  cases,  we  do  not  think  that  it 
can  be  correctly  applied  to  the  case  under  consideration.  For 
negligently  failing  to  keep  a  public  street  in  repair  or  to  re- 
move obstructions  therefrom,  a  city  can  not  shield  itself  be- 
hind the  negligence  of  its  officers  or  agents  whose  special 
duty  it  might  be  to  repair  streets  or  remove  obstructions.  The 
State  has  delegated  the  power  to  and  enjoined  such  duty  upon 
the  city  as  a  corporation,  and  it  must  see  that  tlie  duty  is  per- 
formed by  its  officers  and  agents. 

Municipal  corporations,  as  to  the  streets  within  their  lim- 
its, owe  to  the  public  the  duty  to  keep  them  in  a  safe  condi- 
tion for  use  in  the  usual  mode  by  travellers,  and  are  liable  in 
a  civil  action  for  special  injuries  resulting  from  neglect  to 
perform  this  duty.  Dillon  Mun.  Corp.,  section  780 ;  Gity 
of  Lafayette  v.  Larson,  73  Ind.  367  ;  City  of  CrawfordsmUe  v. 
I^miih,  79  Ind.  308  (41  Am.  R.  612);  OUy  of  Logannport  v. 
Dick,  70  Ind.  65  (36  Am.  R.  166) ;  Town  of  Elkhart  v. 
Rttter,  66  Ind.  136;  City  of  Indianapolis  v.  Gaston,  58  Ind. 
224;  Grove  v.  City  of  Fort  Wayne,  45  Ind.  429  (15  Am.  R. 
262) ;  Hi^'ert  v.  Gty  of  Greencastle,  43  Ind.  574.  In  this 
class  of  cases,  the  negligence  of  tho' officer  or  agent  becomes 
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the  negligence  of  the  city,  the  same  as  notice  to  the  officer  or 
agent  is  notice  to  the  city.  It  is  through  and  by  officers  and 
agents  that  the  corporation  performs  such  duties.  Nor  do 
we  think  that  the  rule  applicable  to  private  corporations^ 
such  as  railroads,  etc.,  that  the  master  is  not  liable  for  inju- 
ries caused  by  the  negligence  of  a  co-servant,  can  be  applied 
to  officers  and  agents  of  municipal  corporations.  If  the  rule 
in  any  case  can  be  made  applicable  to  such  officers  and  agents, 
it  can  not  be  made  to  apply  when  they  are  acting  in  entirely 
different  departments  of  the  municipal  government.  We 
can  not  see  wherein  there  is  any  co-service  to  be  performed 
between  members  of  the  fire  department  and  members  of  the 
street  department,  to  which  the  rule  could  be  applied  to  the 
case  under  consideration.  A  member  of  the  fire  department 
has  no  servitude  connection  whatever  with  the  repairing  of 
the  streets,  or  the  removal  of  obstructions  therefrom,  and 
we  do  not  think  he  can  in  any  sense  be  called  a  co-servant 
with  the  street  commissioner  or  any  other  officer  or  agent  of 
the  city  having  charge  of  the  streets.  They  are  to  each  other, 
in  so  far  as  servitude  is  concerned,  entire'  strangers,  and  a 
fireman,  in  assuming  the  duties  of  his  position,  takes  upon 
himself  no  risks  arising  out  of  the  negligence  of  those  in 
charge  of  the  streets. 

But  we  think  the  question  of  co-servants  is  not  properly 
raised  by  this  demurrer.  The  complaint  charges  that  the  de- 
fendant had  negligently  suffered  and  permitted  the  large  rock 
to  be  and  remain  in  and  upon  the  roadway  of  the  street,  thus 
charging  the  negligence  "  directly  upon  the  defendant  itself, 
and  not  merely  upon  its  empWyees.^'  And  this  has  been  held 
sufficient  on  demurrer.  See  the  case  of  Ohio,  etc.,  iZ.  W.  Qo. 
v.  Gollam,  73  Ind.  261  (38  Am.  R.  134),  and  the  authorities 
therein  cited. 

A  city  may  be  held  liable  for  negligence,  even  at  the  suit 
of  an  employee.  Gity  of  Lafayette  v.  Allen,  81  Ind.  166. 
But  while  the  city  may  be  made  thus  liable,  the  complaint 
must  state  facts  sufficient  to  show  its  liability. 
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This  complaint  does  not  charge  the  defendant  with  placing 
the  obstruction  in  the  street^  but  with  negligently  suffering 
and  permitting  it  to  be  and  remain  there,  This  would  be  a 
sufficient  charge  of  negligence  against  a  private  corporation^ 
such  as  a  railroad  company,  etc.,  for  the  obstruction  of  a  pub- 
lic highway  in  the  use  of  its  franchise.  But  does  the  same  rule 
obtain  as  to  municipal  corporations  ?  While  it  may  be  difficult 
to  give  an  entirely  satisfactory  reason  for  a  difference,  yet  the 
authorities  seem  to  make  a  difference,  and  it  appears  to  be  based 
upon  the  reason  that  municipal  corporations  act  in  behalf  of 
the  public,  and,  having  no  individual  interest,  such  strict  vig* 
ilance  is  not  required.  While  private  corporations  acting  for 
their  own  individual  interest,  by  the  permission  of  the  pub- 
lic, are  required  to  exercise  a  higher  degree  of  vigilance,  in 
order  to  protect  the  rights  of  the  public. 

Dillon  on  Municipal  Corporations,  sec.  790,  says :  "  Where 
streets  have  been  rendered  unsafe  by  the  direct  act,  order,  or 
authority  of  the  municipal  corporation  (not  acting  through 
independent  contractors,  the  effect  of  which  will  be  consid- 
ered presently),  no  question  has  been  made,  or  can  rea* 
sonably  exist,  as  to  the  liability  of  the  corporation  for  inju- 
ries thus  produced,  where  the  person  suffering  them  is  with- 
out contributory  fault,  or  was  using  due  care.  *  *  *  * 
Where  the  duty  to  keep  its  streets  in  safe  condition  rests 
upon  the  corporation,  it  is  liable  for  injuries  caused  by.  its 
neglect  or  omission  to  keep  the  streets  in  repair,  as  well  as 
for  those  caused  by  defects  occasioned  by  the  wrongful  acts 
of  others,  but  as,  in  such  case,  the  basis  of  the  action  is  neg- 
ligence, notice  to  the  corporation  of  the  defect  which  caused 
the  injury,  or  facts  from  which  notice  thereof  may  reasonably 
be -inferred,  or  proof  of  circumstances  from  which  it  appears 
that  the  defect  ought  to  have  been  known  and  remedied  by  it, 
is  essential  to  liability.''  For,  in  such  cases,  "  the  corporation, 
in  the  absence  of  a  controlling  enactment,  is  responsible  only 
for  a  reasonable  diligence  to  repair  the  defect  or  prevent  ac- 
cidents after  the  unsafe  condition  of  the  street  is  known,  or 
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ought  to  have  been  known  to  it,  or  to  its  officers  having  au- 
thority to  act  respecting  it."  See  authorities  cited  in  note 
1  in  support  thereof. 

From  the  great  array  of  authorities  above  referred  to  in 
said  note^  there  can  be  no  doubt  but  the  plaintiff,  before  he 
can  recover  in  an  action  of  this  kind,  must  prove  that  the 
defendant  had  knowledge,  notice,  or  that  which  is  equivalent 
to  notice,  the  continuance  of  the  obstruction  so  long  that  it 
ought  to  have  known  of  its  existence,  and  had  a  reasonable 
time  to  remove  the  same.  If  notice  is  absolutely  necessary 
to  be  proven  in  order  to  create  a  liability,  why  is  it  not  nec- 
€ssary  to  be  alleged  in  the  complaint?  This  complaint  alleges 
nothing  of  the  kind,  does  not  show  how  long  the  rock  re- 
mained in  the  street  before  the  accident,  or  that  the  defendaht 
or  any  of  its  officers  or  agents  had  any  knowledge  or  notice 
of  its  existence  in  the  street. 

In  the  case  of  Worster  v.  Proprietors  of  Canal  Bridge,  16 
Pick.  541,  it  was  held  by  the  court  that  the  first  count  in  the 
complaint  was  insufficient  for  the  reason  that  it  contained  no 
averment  that  the  defendant  had  reasonable  notice  of  the  de- 
fect of  the  bridge. 

The  case  of  Giti/  of  Fori  Wayne  v.  DeWiit,  47  Ind.  391, 
was  a  case  for  an  injury  received  by  falling  into  an  excava- 
tion in^a  sidewalk  as  a  part  of  a  cellar  excavated  preparatory 
to  the  improvement  of  an  adjacent  lot.  It  was  originally 
commenced  against  the  owner  of  the  lot  and  the  city,  and 
was  afterwards  dismissed  as  to  the  owner  of  the  lot.     The 

charge  in  the  complaint  was,  that  "on  the —  day  of , 

1868,  the  said  defendants  negligently  left  said  excavations  in 
said  sidewalk  uncovered  and  without  any  guards  or  lights  to 
prevent  persons  from  falling  into  said  excavations  and  into 
tidiii  cellar,  while  passing  along  said  sidewalks ;  and  the  plain- 
tiff," etc.  The  city  was  not  charged  with  making  the  exca- 
vations, but  negligently  leaving  them  in  the  sidewalk  uncov- 
ered and  unpEotectod.  And  the  following  language  is  used 
in  the  opinion  of  the  court:    "  In  our  opinion,  the  complaint 
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was  iktally  defective  for  failing  to  charge  the  appellant  with 
negligence.  *  *  *  It  is  not  alleged  that  the  city  or  its 
officers  had  any  notice  of  the  condition  of  said  excavations ; 
nor  are  any  facts  stated  from  which  notice  might  reasonably 
be  inferred.  There  is  no  averment  as  to  the  length  of  time 
such  excavations  were  left  open  and  unprotected.  For  aught 
that  appears  in  the  complaint^  it  may  have  been  only  for  a 
single  hour  or  a  day.  In  our  opinion,  the  complaint  should 
have  alleged  that  the  appellant  had  notice,  or  such  fitcts 
should  have  been  stated,  from  which  notice  might  have  been 
reasonably  inferred."  The  complaint  was  held  bad,  and  for 
this  error  the  judgment  was  reversed. 

The  case  under  consideration  more  strongly  requires  the 
complaint  to  aver  notice,  or  the  statement  of  such  facts  from 
which  notice  could  be  reasonably  inferred,  than  the  case 
above  referred  to.  The  excavations  would  necessarily  take 
some  time  to  make  them,  and  a  better  opportunity  would  be 
afforded  the  city  to  learn  their  true  condition  than  would  the 
momentarily  dropping  of  a  rock  in  the  street.  This  may  have 
been  done  on  the  same  evening  of  the  accident  complained 
of,  and  but  a  few  moments  before  its  occurrence,  without  any 
opportunity  whatever  for  the  city  or  any  of  its  officers  to 
learn  anything  about  its  existence  in  the  street. 

Notwithstanding  this  court  has  held  that  a  general  charge 
of  negligence  in  a  railroad  company  is  sufficient  without 
averring  notice,  yet  we  think  that  in  order  to  hold  a  munic- 
ipal corporation  liable  for  negligently  failing  to  repair  a 
street,  or  remove  an  obstruction  therefrom,  it  must  have  no- 
tice of  the  want  of  repair  or  the  existence  of  the  obstructiort, 
and  it  must  either  be  averred  in  the  complaint,  or  such  facts 
stated  from  which  it  can  be  reasonably  inferred. 

The  difference  between  a  railroad  company  and  a  munic- 
ipal corporation  in  this  respects  may  be  illustrated  thus: 
Where  a  railroad  track  crosses  a  public  street  or  highway, 
the  railroad  company,  by  some  of  its  officers  or  employes, 
id  presumed  to  be  in   continuous  operation  of  business  on 
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the  tracks  and  is  at  all  times  presumed  to  have,  and  is  chargea- 
ble with,  notice  of  any  obstructions  upon  its  track  within  the 
street  or  highway,  and  is  required  to  keep  the  same  clear 
save  the  necessary  time  for  the  transaction  of  its  business. 
The  city,  by  its  officers  or  agents,  are  not  hourly  and  daily 
traversing  all  its  various  public  streets,  and  therefore  is  not 
presumed  to  have  the  same  facilities  for  knowledge  of  obr 
structions  in  the  streets,  and  is  not  chargeable  with  notice^ 
until  it  has  either  been  brought  home  to  it,  or  a  sufficient 
time  has  elapsed  in  which  it  should  have  learned  the  &cts. 
Dewey  v.  City  of  Detroit,  15  Mich.  306. 

All  the  cases  referred  to  by  appellant's  counsel,  in  which 
the  complaints  have  been  held  good  without  the  averment  of 
notice,  are  railroad  cases,  and  we  do  not  think  that  they  are 
applicable  to  cases  against  municipal  corporations,  at  least  in 
this  class  of  cases.  While  the  want  of  notice  appears  to  be 
a  defence  for  a  railroad  company,  and  may  be  shown  by  the 
evidence,  notice  appears  to  be  a  necessary  charge  against  a 
municipal  corporation,  and  must  be  averred,  or  equivalent 
facts  stated  in  the  complaint,  and  proved  upon  the  trial. 

As  the  complaint  must  be  held  bad  for  the  want  of  an 
averment  of  notice  or  its  equivalent,  it  is  unnecessary  to  in- 
vestigate and  decide  the  reasons  for  a  new  trial. 

The  judgment  of  the  general  term  reversing  the  judgment 
of  the  special  term  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  general  term  be  and  it  is 
in  all  things  affirmed,  at  the  costs  of  appellant,  and  that  the 
cause  be  remanded  to  the  court  below,  with  instructions  for 
further  proceedings  in  accordance  with  this  opinion. 

Elliott,  J.,  did  not  participate  in  the  decision. 

Filed  Nov.  28, 1883. 

On  Petition  for  a  Rehearing. 
Franklin,  C. — Appellant  urges  two  reasons  for  a  rehear- 
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in^.  The  first  is  that  in  the  opinion  deciding  the  case,  this 
court  places  the  affirmance  of  the  judgment  of  the  lower 
court  at  general  term,  reversing  the  judgment  at  special  term, 
upon  a  different  ground  from  the  one  upon  which  the  court 
at  general  term  reversed  the  judgment  at  special  term. 

We  do  not  understand  that  the  judgment,  or  the  grounds 
upon  which  it  is  based,  of  the  lower  court  in  general  term, 
become  the  law  of  the  case  so  as  to  be  binding  upon  this 
court  in  an  appeal  to  this  court  from  such  judgment;  if  so, 
no  such  appeal  would  be  provided  for. 

The  second  reason  is  that  this  court  erred  in  holding  that 
a  general  charge  in  the  complaint  of  negligence  in  the  de- 
fendant, without  averring  notice  of  the  obstruction  in  the 
street,  or  alleging  facts  from  which  notice  might  be  inferred, 
was  insufficient ;  that  the  lower  court  in  special  term  erred  in 
overruling  the  demurrer  to  the  complaint,  and  that  there  was 
no  error  in  the  reversal  of  the  judgment  at  the  general  term. 

For  aught  that*  appears  in  the  complaint,  the  obstruction 
complained  of  may  not  have  been  in  the  street  five  minutes 
before  the  accident.  And  before  the  citv  can  be  held  liable 
for  not  removing  the  obstruction  from  the  street,  it  must  be 
shown  by  averments  in  the  complaint,  that  it  had  notice  of 
the  existence  of  the  obstruction  in  the  street,  and, that  a  rea- 
sonable time  had  elapsed,  before  the  accident,  for  the  removal 
of  the  same,  or  that  it  had  remained  there  so  long  as  to  jus- 
tify the  presumption  of  such  notice.  This  rule  we  think  is  ^ 
based  upon  authority,  and  is  in  accordance  with  justice  and 
common  reason. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled, 
at  appellant's  costs. 
Filed  May  29,  1884. 
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No.  10,848. 

The  Wabash,  St.  Louis  and  Pacific  Railway  CoMPAifY 

V.  Johnson. 

Railroads. — Escape  of  Fire. — Negligence, — Complaint, — A  complaint  against 
a  railroad  company,  charging  that  the  defendant  negligently  and  with- 
out fault  of  the  plaintiff,  allowed  fire  to  escape  from  its  locomotive, 
whereby  the  plaintiff's  property  was  burned,  is  bad  on  demurrer,  be- 
cause it  does  not  show  that  the  plaintifl^'s  negligence  did  not  contribute 
to  the  injury. 

From  the  Fountain    Circuit  Court. 

G.  B.  Stuart,  W.  V.  Stuart,  J,  McGabe  and  G.  M,  McOabe, 
for  appellant. 

G.  V.  MoAdams,  for  appellee. 

Elliott,  C.  J. — The  complaint  in  this  case  is  very  similar 
to  the  complaint  in  the  case  of  the  Wabash,  etc.,  R,  W.  Go.  y, 
Johnson,  ante,  p.  40.  It  charges  the  appellant  with  negli- 
gently suffering  fire  to  escape  from  its  locomotives,  and  t# 
Ignite  and  burn  property  belonging  to  the  appellee.  The 
only  averment  upon  the  subject  of  contributory  negligence 
is  confined,  by  the  language  employed  by  the  pleader,  to  the 
act  of  allowing  fire  to  be  emitted  from  the  locomotive ;  there 
is  no  averinent  that  the  injury  did  not  occur  through  plain- 
tiff's negligence.  We  held  in  tlie  case  cited,  that  it  was  not 
sufficient  to  aver  that  the  escape  of  the  fire  was  not  attrib- 
utable to  the  plaintiff's  fault,  but  that  it  must  appear  from 
the  fects  stated,  or  by  express  averment,  that  the  plaintiff's 
jault  did  not  contribute  to  the  injury,  and  that  decision  rules 
the  present  case. 

It  is  now  firmly  settled  that  the  complaint  in  cases  of  this 
class  must  show  that  there  was  negligence  in  allowing  the 
fire  to  be  dropped  upon  the  track,  and  in  allowing  it  to  escape 
from  the  right  of  way  of  the  railroad  company.  Pittsburgh^ 
etc.,  22.  W.  Go.  V.  Gulver,  60  Ind.  469 ;  Pittsburgh,  etc.,  R.  W. 
Go,  V.  Hixon,  79  Ind.  Ill ;  Louisville,  etc,  R,  W.  Go.  v.  Eh- 
lent,  87  Ind.  339 ;  Indiana,  etc.,  R.  W.  Go.  v.  Adamson,  90 


MAY  TERM,  1884.  63 


•Sargent  v.  The  State. 


Ind.  60;  Indiana,  etc.,  B.  W.  Go.  v.  McBroom,  91  Ind.  111. 
It  is,  therefore,  clear  that  it  is  not  enough  to  show  that  the 
fire  was  emitted  from  the  locomotive  without  the  plaintiff's 
fault.  That  may  have  happened,  and  it  still  be  true  that  his 
fiiult  contributed  to  the  injury. 

Counsel  in  this  case,  as  in  the  case  of  Wabaahy  etc,,  R.  W, 
Go.  V.  Johnson,  supra,  confound  matters  of  pleading  with 
matters  of  evidence,  but  it  must  be  plain  to  any  one  upon 
reflection  that  there  is  a  marked  and  important  difference. 
Having  fully  discussed  that  question  in  the  case  cited,  we  do 
not  deem  it  necessary  to  again  discuss  it. 

The  complaint  in  Louisville,  etc.,  R.  W.  Go.  v.  Lockridge,  93 
Ind.  191,  was  quite  as  full  in  its  statements  of  fagts,  and  it 
was  held,  and,  as  we  are  satisfied,  correctly,  to  be  InsufEcient. 
The  demurrer  to  the  complaint  should  have  been  sustained* 

Judgment  reversed. 

Piled  Maj  28, 1884. 


No.  11,563. 

Sargent  v.  The  State. 

OenfiKAii  Law. — Escaped  Conviei.'-'IHsrtimal  of  Appeal, — Supreme  Court. — 
When  it  is  shown  to  the  Supreme  Court  that  an  appeal  there  pending  i» 
prosecuted  in  the  name  of  a  convicted  defendant,  who  has  escaped  from 
legal  custody  and  is  at  large,  the  appeal  will  be  dismissed. 

From  the  Fulton  Circuit  Court. 

/.  Conner,  for  appellant. 

F.  T.  Hord,  Attorney  General,  E.  G,  Martindale,  Prosecut- 
ing Attorney,  W.  B.  Hord  and  W.   W.  McMahan,  for  the 

State.      ^ 

• 

HowK,  J. — In  this  case  the  appellant,  Sargent,  was  indicted, 
tried  by  a  jury,  and  found  guilty  of  the  felony  which  is  de- 
fined in  section  1935,  R.  S.  1881.  Over  his  motions  for  a  new 
trial  and  in  arrest  of  judgment,  the  court  adjudged  in  accord- 
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ance  with  the  verdict,  on  the  1st  day  of  March,  1884,  that  he, 
George  M.  Sargent,  be  confined  in  the  State  prison  north  for 
the  term  of  two  years ;  that  he  be  disfranchised  and  rendered 
incapable  of  holding  any  office  of  trust  or  profit  for  the  space 
of  two  years ;  and  that  he  pay  to  the  State  of  Indiana  a  fine 
in  the  sum  of  $20,  and  the  costs  of  this  prosecution.  On  the 
same  day  he  prayed  an  appeal  to  the  Supreme  Court,  which 
was  granted,  and  sixty  days  were  given  him  in  which  to  pre- 
pare and  file  his  bill  of  exceptions.  This  bill  was  accordingly 
signed  by  the  judge,  and  filed  on  the  13th  day  of  March,  1884, 
and  within  the  time  given. 

On  the  2d  day  of  April,  1884,  the  record  of  this  cause  and 
an  assignment  of  errors  endorsed  thereon^  in  the  name  of 
George  M.  Sargent  as  appellant,  were  filed  in  this  court. 

The  first  matter  which  requires  our  attention  in  this  case  is 
the  motion  of  the  attorney  general,  on  behalf  of  the  State,  to 
dismiss  the  appeal.  This  motion  is  founded  on  an  affidavit, 
in  substance,  as  follows : 

"  William  T.  Butler,  being  duly  sworn,  says  that  he  is  now, 
and  has  been  for  more  than  three  years  last  past,  the  sheriff 
of  said  Fulton  county,  Indiana ;  that,  as  such  sheriff,  he  had 
<5harge  of  the  above  named  defendant,  George  M.  Sargent,  who 
was,  at  the  February  term  of  said  Fulton  Circuit  Court,  con- 
victed of  receiving  stolen  goods  and  was  duly  sentenced  by 
the  court  to  be  confined  in  the  State  prison  north  for  the  space 
of  two  years ;  that,  on  the  4th  day  of  March,  the  clerk  of  said 
Fulton  Circuit  Court  issued  and  delivered  to  him,  as  such  sher- 
iff, an  order  to  take  said  George  M.  Sargent  to  said  prison ; 
that,  on  the  11th  day  of  March,  1884,  while  this  affiant  was 
preparing  to  take  said  Sargent  to  said  prison,  the  said  George 
M.  Sargent  escaped  and  has  never  been  seen  by  thi»  affiant  or 
by  any  of  his  deputies ;  that  he  never  has  been  confined  in 
said  prison,  under  said  order,  and  that  he,  the  said  Gkorge  M. 
Sargent,  is  now  at  large  as  an  escaped  convict." 

This  affidavit  was  subscribed  and  sworn  to,  on  the  18th 
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day  of  April,  1884,  and  it  and  the  motion  of  the  attorney 
general  were  filed  in  this  court,  on  the  22d  day  of  April  1884. 

The  question  presented  for  decision,  by  the  motion  of  the 
attorney  general  on  behalf  of  the  State,  in  this  case,  is  a  new 
one  in  this  court ;  although  the  like  question  has  often  been 
considered  and  decided  by  other  courts  of  last  resort.  It  will 
be  observed  that  it  is  shown  by  the  affidavit  of  the  sheriff  of 
Fulton  county,  upon  which  the  motion  to  dismiss  is  founded, 
that  the  appellant,  Sargent,  escaped  from  his  custody  on  the 
11th  day  of  March,  1884,  and  is  at  large  as  an  escaped  con- 
vict. He  was  not,  theretbre,  in  the  custody  or  under  the  con- 
trol of  the  trial  court  or  its  officers,  at  the  time  the  bill  of 
-exceptions  appearing  in  the  record  was  signed  and  filed  on 
the  13th  day  of  March,  1884,  or  at  the  time  notice  of  this 
appeal  was  served,  as  required  in  section  1887,  R.  S.  1881, 
on  the  clerk  and  prosecuting  attorney  on  the  12th  and  13th 
days  of  March,  1884,  respectively.  The  appellant's  attorney 
on  the  trial  of  the  cause,  in  the  circuit  court,  has  appeared 
to  the  motion  filed  by  the  attorney  general,  in  this  court ;  but 
he  has  not  attempted  to  controvert  any  of  the  facts  stated  in 
the  affidavit,  upon  which  such  motion  is  founded.  It  must 
be  taken  as  true,  therefore,  that  the  defendant,  Sargent,  be- 
fore and  at  the  time  this  appeal  was  attempted  to  be  taken, 
was  and  still  is  at  large  as  an  escaped  convict,  and  that  such 
attempted  appeal,  though  nominally  taken  by  him  and  in  his 
name,  was  m  fact  taken  by  the  attorney  who  appeared  for 
and  represented  him  during  the  progress  of  the  cause  in  the 
court  below. 

His  attorney  relics  upon  the  provisions  of  section  1881, 
R.  S.  1881,  as  fully  authorizing  this  appeal.  In  that  section 
it  is  provided  as  follows:  "An  appeal  to  the  Supreme  Court 
may  be  taken  by  the  defendant  as  a  matter  of  right,  from  any 
judgment  in  a  criminal  action  against  him,  in  the  manner 
and  in  the  cases  prescribed  herein ;  and,  upon  the  appeal,  any 
Vol.  96.-5 
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decisioB  of  the  court  or  intermediate  order  made  in  the  prog- 
ress of  the  case  may  be  reviewed." 

Doubtless^  this  is  the  law ;  and  if  the  defendant  in  this 
case  had  remained  in  the  custody  of  the  law^  he  might  have 
prosecuted  this  appeal,  and  had  the  judgment  of  the  court 
and  all  intermediate  orders  against  him  reviewed  by  this 
court.  But  he  can  not  unlawfully  escape  from  the  custody 
of  the  law,  and,  while  he  is  at  large  as  an  escaped  convict,, 
claim  the  right  to  have  an  appeal  prosecuted  in  his  name,  and 
thus  obtain  a  review  by  this  court  of  the  judgment  and  or- 
ders against  him,  in  the  trial  court.  It  may  well  be  doubted, 
we  think,  whether  this  appeal  was  legally  taken  in  the  name 
of  the  defendant,  Sargent,  when  it  appears,  as  it  does,  that  all 
the  steps  required  by  the  statute,  in  taking  an  appeal  in  a 
criminal  action,  were  taken  in  this  case  after  his  escape  from 
the  custody  of  the  law.  Section  1887,  R.  S.  1881.  But, 
waiving  this  point,  we  are  convinced  that  it  is  no  part  of  our 
duty,  as  an  appellate  court,  to  entertain  the  appeal  of  the  de- 
fendant, Sargent,  in  this  case,  and  review  the  decision  and  or- 
ders or  rulings,  of  which  he  complains,  while  he  is  at  large 
as  an  escaped  convict.  In  the  language  of  Chief  Justice 
Waite,  in  Smith  v.  United  StateSy  94  U.  S.  97,  we  may  say,, 
in  the  case  in  hand,  of  the  defendant,  Sargent:  "If  we  af- 
firm the  judgment,  he  is  not  likely  to  appear  to  submit  to  hi& 
sentence.  If  we  reverse  it  and  order  a  new  trial,  he  will  ap- 
pear or  not,  as  he  may  consider  most  for  his  interest.  Un- 
der such  circumstances,  we  are  not  inclined  to  hear  and  de- 
cide what  may  prove  to  be  only  a  moot  case." 

It  is  the  constitutional  right  of  the  accused,  in  all  crim- 
inal prosecutions,  "  to  be  heard  by  himself  and  counsel ;"  but 
it  must  be  held,  we  think,  that  he  has  no  right  to  appear  by 
counsel  alone,  after  he  has  escaped  from  lawful  custody  and 
is  at  large.  Such  has  been  the  uniform  holding  of  the  courts 
of  last  resort  in  other  jurisdictions,  and  it  meets  our  full  ap- 
proval. Sherman  v.  CommoniocaUh,  14  Grat.  677  ;  Leftw'ich  v. 
Cbwi,,  20  Grat.  716 ;   Commoiurcalth  v.  Andraoa^  97  Mass.  543 ;. 
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People  V.  Genet,  59  N.  Y.  80  (17  Am.  R,  315);  Queen  v. 
GaudweU,  17  Q.  B.  503;  People  v.  Redinger,  55  Cal.  290  (36 
Am.  R.  32). 

The  motion  of  the  attorney  general,  on  behalf  of  the  State^ 
to  dismiss  the  appeal  in  this  case,  ought  to  be  and  must  be 
sustained. 

The  appeal  is  dismissed,  with  costs. 

Filed  Jane  4, 1884. 
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Thompson  v.  Deprez  et  al. 

Supreme  Court. — Rule  19. —  Waiver  of  Compliance  wUh, — The  right  of  a 
party  to  a  literal  compliance  with  Rule  19  of  the  Supreme  Court  must 
be  claimed  before  submission  of  the  cause  by  agreement. 

Sam£. — Evidence. — HarmUss  Error. — The  admission  of  evidence  which  can 
not  possibly  injure  the  opposite  party  is,  if  erroneous,  harmless. 

Highways. — Evidence, —  Witness. — Opinion. — The  opinion  of  a  witness  as 
to  the  public  utility  of  a  proposed  change  of  a  highway  is  not  admissi- 
ble as  evidence. 

From  the  Shelby  Circuit  Court. 

T,  B.  Adams  and  L.  T.  Michenery  for  appellant. 
E.  jfiT.  AdamSy  L.  J.  Hackney  and  0.  J.  Oleasner,  for  ap- 
pellees. 

Franklin,  C. — Appellee  Deprez  and  others  filed  a  petition 
before  the  board  of  commissioners  for  the  change  of  a  public 
highway.  Upon  a  favorable  report  of  viewers,  appellant  filed 
a  remonstrance,  for  the  want  of  public  utility,  and  claiming 
damages  if  the  change  should  be  made.  Reviewers  reported 
in  favor  of  the  public  utility,  and  assessed  to  appellant  $15 
damages,  upon  which  the  county  board  ordered  the  change  to 
be  made,  and  appellant  appealed  to  the  circuit  court,  where  the 
case  was  tried  by  a  jury ;  a  verdict  was  returned  in  favor  of  the 
petitioners,  and  in  favor  of  remonstrant  for  $25  damages. 
Over  a  motion  for  a  new  trial  Judgment  was  rendered  upon  the 
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verdict,  and  the  remonstrant  appealed  to  this  court.  The 
only  error  assigned  is  the  overruling  of  the  motion  for  a 
new  trial. 

On  the  14th  day  of  May,  1884,  appellees  with  their  "brief 
filed  a  motion  to  dismiss  the  appeal,  for  the  reason  that  the 
nineteenth  rule  of  this  court  had  not  been  complied  with,  by 
numbering  all  the  lines  of  each  page  of  the  bill  of  excep- 
tions, and  placing  marginal  notes  thereon  designating  the 
names  of  the  witnesses. 

The  lines  are  numbered  in  the  transcript  of  the  pleadintrs 
and  record,  and  in  the  parts  of  the  bill  of  exceptions  referred 
to  by  appellant  in  his  brief,  and  the  bill  of  exceptions  con- 
taining the  evidence  is  preceded  by  a  general  index  containing 
the  names  of  the  witnesses  and  the  pages  upon  which  their 
evidence  may  be  found.  The  cause  was  submitted  by- agree- 
ment endorsed  upon  the  record  March  1st,  1884.  We  think 
after  appellees  agreed  to  submit,  without  a  full  compliance 
with  the  rule,  there  was  a  sufficient  compliance  to  prevent  a 
dismissal  of  the  appeal. 

Among  the  twenty-eight  reasons  stated  for  a  new  trial,  ap- 
pellant first  insists  upon  the  fourth,  which  is  that  the  court 
erred  in  permitting  the  plaintiff  to  introduce  in  evidence  proof 
of  the  posting  up  of  notices  of  the  pendency  of  the  petition. 

This  proof  was  entirely  unnecessary;  there  had  been  an 
appearance  before  the  board  of  commissioners  without  any  ob- 
jections to  the  notice,  and  there  was  no  issue  pending  in  the 
circuit  court  that  required  such  proof.  Crreen  v.  Elliott,  86 
Ind.  53 ;  Breitweiscr  v.  Fuh^maUj  88  Ind.  28 ;  Rominger  v. 
Simmons,  88  Ind.  453.  But  this  evidence,  although  imma- 
terial, could  not  possibly  do  appellant  any  harm,  and,  there- 
fore, can  not  be  a  cause  for  reversing  the  judgment. 

The  next  reason  insisted  upon  is  the  overruling  of  an  ob- 
jection to  the  following  question  put  to  the  witness  Web- 
ster, and  answer  thereto : 

"  Stat^  whether  or  not  in  your  opinion,  upon  the  facts  stated 
by  you,  the  proposed  change  of  highway  would  be  of  public 
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utility?  Answer.  I  think  it  would  be  of  public  utility  to 
change  the  road  and  locate  it  upon  the  line.'' 

The  question  as  to  the  admissibility  of  such  testimony  was 
thoroughly  discussed  and  fully  considered  by  this  court  in  a 
case  very  similar  to  the  one  under  consideration^  to  wit,  the 
case  of  Yost  v.  Conroy,  92  Ind.  464.  We  regard  this  ques- 
tion as  being  settled  by  this  court  in  that  case  in  favor  of  ap- 
pellant's position.  In  that  case  the  judgment  was  reversed 
on  account  of  the  introduction  of  such  testimony,  and  so  must 
it  be  in  this  case.  See,  also,  Indiana,  etc.,  R.  W.  Oo.  v.  Hale, 
93  Ind.  79 ;  DUlman  v.  Crooks,  91  Ind.  158. 

It  is  unnecessary  to  discuss  and  pass  upon  the  other  reasons 
stated  for  a  new  trial,  as  they  may  not  arise  in  a  subsequent 
trial. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellees'  costs,  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
motion  for  a  new  trial,  and  for  further  proceedings. 

Filed  June  4, 1884. 
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RECEnrER. — Right  to  Sue. — Complaint, — A  complaint  against  a  receiver  as 
sach,  upon  a  money  demand,  which  does  not  allege  that  leave  to  bring 
the  suit  has  been  granted  by  the  proper  court,  is  bad  on  demurrer. 

From  the  Dearborn  Circuit  Court. 

R,  E,  Slater,  F.  Adkinson,  A.  W.  Gaines  and  0.  M.  Wilson, 
for  appellant. 

_  * 

Coi^erick,  C. — The  appellant  filed  a  complaint  against 
the  appellee,  in  which  it  was  averred  that  on  the  24th 
day  of  June,  1879,  and  continuously  thereafter  until  the  1st 
day  of  February,  1881,  he  and  one  Louisa  R.  Willette  were 
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partners^  doing  business  under  the  firm  name  and  style  of 
George  W.  Keen  &  Co.;  that  during  all  of  said  time  said 
Louisa  R.  Willette  was  a  married  woman,  and  that  said  firm 
and  all  its  business  had  been  carried  on  as  to  her  with  her 
own  capital,  means  and  estate  as  her  own  separate  trade  and 
business;  that  on  and  during  the  dates  mentioned  he  depos- 
ited with  said  firm  various  sums  of  money,  amounting,  in  all, 
to  $5,000 ;  that  the  money  so  deposited  was  his  property,  and 
that  by  the  terms  of  said  co-partnership  she  was  to  furnish 
all  the  money  or  funds  required  to  carry  on  said  business ; 
that  the  money  so  deposited  was  a  loan  by  him  to  said  firm, 
and  was  used  in  and  about  its  business,  and  remained  unpaid. 
A  bill  of  particulars,  showing  the  amounts  of  the  money  loaned, 
was  filed  with  the  complaint  as  a  part  thereof;  Wherefore 
he  prayed  judgment  against  the  appellee,  as  such  receiver, 
for  said  sum,  and  other  relief.  To  this  complaint  a  demurrer 
was  sustained,  and  thereupon  the  appellant  filed  two  addi- 
tional paragraphs  of  complaint,  which  were  numbered  two 
and  three.  The  second  paragraph  was,  in  substance,  the  same 
as  the  first  or  original  paragraph  of  the  complaint,  except  that 
it  alleged,  in  addition  thereto,  that  said  firm  was,  on  the  1st 
day  of  February,  1881,  dissolved  by  the  mutual  agreement 
of  said  partners,  and  from  that  time  ceased  to  do  business,  and 
that  the  appellee,  as  such  receiver,  had  in  his  hands  all  the 
property,  rights,  moneys,  credits  and  effects  of  said  firm,  and 
demanded  judgment  against  the  appellee,  as  such  receiver,  for 
the  amount  of  the  money  so  loaned,  viz.,  $5,000,  to  be  paid 
by  said  receiver  out  of  any  moneys  in  his  hands  liable  for  its 
payment.  The  third  paragraph  was,  in  substance,  the  same 
as  the  second  paragraph,  except  that  it  averred  that  no  part 
of  the  money  so  loaned  had  gone  to  the  individual  use  or 
benefit  of  said  Louisa  R.  Willette,  and  that  it  had  not  been 
contributed  or  advanced  to  the  firm  as  a  part  of  the  capital 
stock  thereof,  but  had  been  loaned  to  the  firm  for  its  tempo- 
rary use.  The  prayer  for  relief  was  the  same  as  that  set  forth 
in  the  second  paragraph.     To  both  of  these  additional  para- 
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graphs  demurrers  were  sustained,  and,  the  appellant  refusing 
to  amend,  final  judgment,  on  demurrer,  was  rendered  against 
him.    The  errors  assigned  are  the  rulings  upon  said  demurrers. 

No  brief  has  been  filed  by  the  appellee.  We  are  informed 
by  the  appellant,  in  his  brief,  that  the  demurrers  were  sus- 
tained because  the  several  paragraphsof  the  complaint,  above 
set  forth,  failed  to  aver  that  the  action  was  brought  by  leave 
of  the  court  appointing  the  appellee  such  receiver. 

In  High  on  Receivers,  section  254,  it  is  said :  "A  re- 
ceiver being  an  .officer  of  the  court,  acting  under  its  direc- 
tion, and  in  all  things  subject  to  its  authority,  it  is  contrary 
to  the  established  doctrine  of  courts  of  equity  to  permit  him 
to  be  made  a  party  defendant  to  litigation,  unless  by  consent 
of  the  court.  And  it  is  in  all  cases  necessary  that  a  person 
desiring  to  bring  suit  against  a  receiver  in  his  official  capac- 
ity, should  first  obtain  leave  of  the  court  by  which  he  was  ap- 
pointed, since  the  courts  will  not  permit  the  possession  of 
their  officers  to  be  disturbed  by  suit  or  otherwise,  without 
their  consent  and  permission.  The  rule  is  established  for 
the  protection  of  receivers  against  unnecessary  and  expen- 
sive litigation."  See,  to  same  effi?ct,  DeGroot  v.  Jay,  30  Barb. 
483 ;  Higgins  v.  Wright ^  43  Barb.  461 ;  Barton  v.  Barbour , 
3  MacArthur,  212  (36  Am.  R.  104);  Barton  v.  Barbour, 
104  U.  S.  126.  The  case  of  Barton  v.  Barbour,  3  MacAr- 
thur, 212,  above  cited,  was  an  action  against  a  receiver  who 
pleaded,  by  way  of  answer,  that  no  leave  to  sue  had  been  ob- 
tained from  the  court  which  appointed  him.  The  answer, 
upon  demurrer,  was  held  to  be  sufficient.  On  an  appeal  from 
this  decision  to  the  Supreme  Court  of  the  United  States,  it 
was  held  that  the  demurrer  was  properly  sustained.  See 
104  U.  S.  126.  The  court  said:  "A  suit  therefore,  brought 
without  leave  to  recover  judgment  against  a  receiver  for  a 
money  demand,  is  virtually  a  suit  the  purpose  of  which  is,  and 
the  effect  of  which  may  be,  to  take  the  property  of  the  trust 
from  his  hands  and  apply  it  to  the  payment  of  the  plaintiff's 
claim,  without  regard  to  the  rights  of  other  creditors  or  the 
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orders  of  the  court  which  is  administering  the  trust  property. 
We  think,  therefore,  that  it  in  immaterial  whether  the  suit  is 
brought  against  him  to  recover  specific  property  or  to  obtain 
judgment  for  a  money  demand.  In  either  case  leave  should 
be  first  obtained." 

It  is  also  well  settled  that  a  receiver  can  not  bring  an  ac- 
tion in  the  absence  of  statutory  authority,  without  first  ob- 
taining leave  of  the  court  by  which  he  was  appointed.  High 
Receivers,  section  208 ;  Edwards  Receivers,  136 ;  Kerr  Re- 
ceivers, 192, 193. 

The  statute  provides  that  "  The  receiver  shall  have  power^ 
under  control  of  the  court,  or  of  the  judge  thereof  in  vacation^ 
to  bring  and  defend  actions  *  *  as  the  court  or  the  judge 
thereof  may  authorize."  R.  S.  1881,  section  1228.  In  Meara 
V.  Holbrook,  20  Ohio  St.  137,  the  court  construing  a  provi- 
sion of  the  statute  of  Ohio  relating  to  receivers  similar  to  the 
provision  of  the  statute  of  this  State  above  set  forth,  said : 
"  In  this  State,  a  receiver  is  a})pointed  under  the  express  au- 
thority of  the  statute,  and  among  the  powers  thereby  conferred 
upon  him,  as  we  have  seen,  is  that  of  bringing  and  defending 
suit  in  his  own  name,  as  receiver.^  His  capacity,  then,  of 
suing  and  being  sued  *as  receiver'  is  a  power  conferred  upon 
him  by  the  statute,  and  is  plainly  distinguishable  from  that 
of  a  personal  character,"  and  held  that  an  action  might  be 
brought  against  him  under  the  statute  as  receiver  by  leave  of 
the  court  appointing  him. 

As  a  receiver,  in  the  absence  of  statutory  authority,  can 
Tjeither  sue  nor  be  sued  without  leave  of  the  court  by  which 
he  was  appointed,  we  think  it  is  essential  to  aver  in  the  com- 
plaint that  leave  to  bring  the  action  had  been  granted  by  the 
proper  court.  In  Garver  v.  Kent,  70  Ind.  428,  it  was  said : 
^'  There  is  no  averment  in  the  complaint,  that  the  court  ap- 
pointing the  plaintiff  as  receiver  authorized  him  to  bring  this 
or  any  action  or  actions  in  his  own  name,  in  matters  concerning 
his  receivership.  The  objection  is  fatal  to  the  plaintiff's  re- 
covery."    This  case  was  afterwards  approved  by.  this  court. 
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Moriarty  v.  Kent,  71  Ind.  601.     See,  to  same  effect,  Herron  v. 
Vance,  17  Ind.  595;  Coope  v.  BowletSy  28  How.  Pr.  10. 

As  the  purpose  of  this  action  was  to  reach  or  disturb  the 
property  in  the  possession  of  the  appellee,  as  such  receiver, 
we  hold  that  in  the  absence  of  an  averment  in  the  complaint 
that  leave  to  bring  the  action  had  been  granted  by  the  proper 
court,  the  complaint  was  insufficient,  and  that  the  demurrer  for 
that  reason  was  properly  sustained.  As  no  such  averment  was 
made  in  either  paragraph  of  the  complaint,  it  is  unnecessary  to 
decide  whether  the  demurrer  which  was  filed  was  a  separate 
demurrer  to  each  paragraph  or  a  joint  one  as  to  all.  Each  and 
all  the  paragraphs  were,  for  the  reason  stated,  insufficient.  We 
express  no  opinion  as  to  whether  the  complaint  would  have 
been  sufficient  if  such  an  averment  had  been  made.  We  merely 
decide  that  without  such  an  averment  it  was  insufficient. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 
Filed  Feb.  22, 1884.    Petition  for  a  rehearing  overruled  May  29, 1884. 
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Chaivqe  of  Venue. — Prt&mmption  of  Consent, — An  applicant  for  a  change  of         

venue  filed  affidavits  that  he  could  not  have  an  impartial  trial  in  the 
county,  and  that  many  of  the  witnesses  lived  in  C.  county,  in  an  ad- 
joining circuit;  whereupon  the  other  party  filed  an  affidavit  showing  that 
he  could  not  have  a  fair  trial  in  that  county,  and  thereupon  the  venue 
was  without  objection  changed  to  another  county,  not  in  an  adjoining 
circuit. 

Heldj  that  it  would  be  presumed  that  the  cause  was  sent  to  that  county  by 
agreement,  and,  therefore,  objection  to  proceeding  in  that  court  should 
be  overruled. 

Evidence. — Admissions. — Inslruetums. — An  instruction  to  the  effect  that 
evidence  of  oral  admissions  should  be  scrutinized  closely  because  of  the 
possibility  that  the  party  might  not  have  expressed  himself  clearly,  and 
that  the  witness  might  not  hear  or  repeat  correctly,  is  erroneous. 

From  the  Carroll  Circuit  Court. 
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J.  MiteheUf  H.  J.  Shirk  and  If.  Winfield,  for  appellant. 
J.  ApplegcdCy  R,  C,  Pollard,  D.  D.  Lykcman,  J.  L.  Farrar, 
J.  Farrar  and  W.  G.  Farrar,  for  appellee. 

Elliott,  C.  J. — The  appellant  applied  for  a  change  of 
venue,  and  the  cause  was  sent  from  the  Miami  Circuit  Court 
to  the  Carroll  Circuit  Court  for  trial.  The  record  shows  that 
the  appellant  filed  two  affidavits,  one  that  he  could  not  have 
an  impartial  trial  in  the  county  of  Miami,  and  another  that 
many  of  the  witnesses  lived  in  Cass  county.  The  appellee  filed 
an  affidavit  showing  that  she  could  not  have  an  impartial 
trial  in  the  latter  county,  and  thereupon  the  court  directed 
that  the  cause  be  sent  to  Carroll  county.  No  objection  was 
made  to  the  order  directing  that  the  cause  be  sent  to  the 
county  last  named,  nor  does  it  appear  that  the  parties  did  not 
agree  that  it  should  be  sent  to  that  county.  On  the  first  day 
of  the  t^rm  of  the  Carroll  Circuit  Court  following  the  order 
of  the  Miami  Circuit  Court,  the  appellant  entered  a  special 
appearance,  and  moved  that  the  cause  be  remanded  to  the 
Miami  Circuit  Court,  and  upon  the  entry  of  an  order  over- 
ruling this  motion  filed  a  plea  in  abatement. 

The  position  of  the  appellant  is  that  the  statute  requires 
that  in  cases  where  a  change  of  venue  is  taken  the  cause 
shall  be  sent  to  a  county  in  the  same  circuit,  or  to  a  county 
in  an  adjoining  circuit,  and  that  as  Carroll  county  is  not  in 
the  same  circuit  with  Miami,  nor  in  an  adjoining  one,  the 
court  below  erred  in  assuming  jurisdiction  of  the  cause.  R. 
S.  1881,  sec.  412.  We  do  not  think  that  we  are  required  to  give 
a  construction  to  the  statute,  because  we  are  of  the  opinion  that 
as  the  question  is  presented  we  must  presume  that  the  cause  was 
sent  to  the  county  of  Carroll  by  consent  of  the  parties.  There 
was  no  objection  or  exception  to  the  order  at  the  time  it  was 
made,  and  from  this  and  the  fact  that  the  record  affirmatively 
shows  that  there  was  an  attempt  on  one  side  to  have  the 
cause  go  to  Cass  county  and  an  objection  on  the  other,  it  may 
be  fairly  presumed  that  the  parties  consented  that  it  should 
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go  to  Carroll  county.  The  general  rule  that  presumptions 
will  be  made  to  support  the  proceedings  of  a  court  of  gen- 
eral jurisdiction  has  been  repeated  a  great  number  of  times  In 
our  decisions^  and  surely  the  condition  of  this  record  is  such 
as  to  make  it  peculiarly  appropriate  to  apply  the  rule  to  the 
present  case.  Powell  Appellate  Proc.  193;  Shirts  y.  Irons, 
47  Ind.  446 ;  HvMs  v.  HuttSy  51  Ind.  681 ;  Baker  v.  Simmons, 
40  Ind.  442. 

The  tenth  instruction  given  by  the  court  reads  as  follows  : 

'^  10.  In  regard  to  admissions  claimed  to  have  been  made 
by  the  parties  in  interest,  I  instruct  you  that  it  is  your  duty  to 
<x>nsider  evidence  of  verbal  admissions  with  caution.  There 
are  possibilities  of  mistake  in  such  evidence  in  several  par- 
ticulars. The  party  who  is  claimed  to  make  such  admissions 
may  not  have  expressed*  himself  definitely  and  clearly;  the 
party  testifying  to  such  admissions  may  not  have  heard  ac- 
curately ;  he  may  not  have  remembered  correctly,  or  he  may 
not  state  clearly  the  words  spoken  or  matters  admitted,  wheti 
called  to  do  so  during  a  judicial  inquiry.  There  are  these 
several  possibilities  of  mistake,  yet,  if  the  party  making*  the 
admissions  expressed  himself  clearly,  is  heard  correctly,  and 
the  statement  remembered  and  correctly  re-stated  in  evidence, 
such  evidence  may  be  as  clear  and  convincing  as  any  that 
can  be  given ;  yet,  by  reason  of  these  possible  infirmities' of 
tongup,  and  ear,  and  memory,  and  expression,  it  is  necessary 
that  you  carefully  scrutinize  the  evidence  of  verbal  admis- 
sions, in  order  that  you  may  determine  whether  it  is  reliable 
and  credible  or  not." 

On  the  authority  of  the  cases  of  Finch  v.  Bergins,  89  Ind. 
360,  Oarjidd  v.  J^ate,  74  Ind.  60,  and  Davis  v.  Hardy,  76 
Ind.  272,  this  instruction  must  be  deemed  erroneous.  For 
the  error  in  giving  this  instruction  the  judgment  is  reversed. 

Filed  Jane  3, 1884. 
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Execution. — Complaint  to  Set  Aside, — Fieri  Facias, — A  complaint  by  a  de- 
fendant in  execution,  to  set  aside  a  writ  of  fieri  faeiaSf  alleging  the  issue, 
levy  on  lands  and  return  without  sale  or  other  disposition  of  the  leyy, 
and  then  the  issue  of  an  alios  fieri  faeiaSj  is  good  on  demurrer. 

Same. — Answer  of  Abandonment  of  Levy.  —An  answer  to  such  complaint,  that 
the  levy  had  been  abandoned,  is  bad  on  demurrer;  so,  also,  is  an  answer 
or  counter-claim,  averring  the  same  facts  appearing  by  the  complaint, 
and  praying  a  correction  of  the  alias  fieri  facias  so  as  to  conform  to  the 
statute.     2  B.  S.  1876,  p.  212,  section  454;  R.  S.  1881,  section  741. 

Same. —  Costs, — If  the  alias  fieri  facias  in  such  case  dould  be  corrected  as 
prayed,  the  costs  should  be  taxed  to  the  execution  plaintiff. 

From  the  Montgomery  Circuit  Court. 

J?.  T.  Ristine,  T.  H.  Ristine,  H.  H,  Ristine,  G.  D,  Hurley 
and  B.  Crane,  for  appellant. 

T.  E.  Ballard,  M.  E.  Clod/elter,  G.  W.  Paul  and  /.  E.  Hum- 
phries, for  appellees. 

BiCKNELL,  C.  C. — The  appcllant^s  complaint  alleges  that, 
on  the  6th  of  March,  1880,  the  defendant  Ballard  recovered 
a  judgment  against  the  plaintiff  for  $2,386.90,  and  on  the  11th 
of  March,  1880,  issued  an  execution  thereon  to  the  defend- 
ant Krug,  the  sheriff,  which, on  the  17th  of  March,  1880,  was 
levied  on  real  estate  of  the  plaintiff  of  sufficient  value  to  sat- 
isfy the  same;  that  on  the  14th  day  of  October,  188Q,  said 
execution  was  duly  returned,  the  return  showing  no  sale  for 
want  of  bidders ;  that  said  levy  is  undisposed  of,  and  that  on 
October  15th,  1880,  said  Ballard  issued  to  said  sheriff  another 
execution,  like  the  first,  and  not  reciting  said  levy  and  failure 
to  sell,  which  second  execution  said  sheriff  has  levied  on  the 
same  real  estate  held  under  the  former  low,  and  has  advertised 
said  real  estate  for  sale  under  said  second  execution.  Where- 
fore said  second  writ  is  void, and  ought  to  be  quashed,  etc. 

The  defendant  Ballard  demurred  to  the  complaint  for  want 
of  facts  sufficient;  this  demurrer  was  overruled.  The  de- 
fendant Krug  answered  the  complaint  separately  by  a  general 
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denial.     The  defendant  Ballard  answered  separately  in  three 
paragraphs : 

1.  Alleging  the  same  facts  stated  in  the  complaint,  and  that 
said  judgment  has  «ot  been  paid  or  replevied,  and  that  noth- 
ing has  been  received  or  collected  on  said  first  execution ;  that 
the  same  was  returned  long  after  its  return  day,  and  that  on 
the  —  day  of  October,  1880,  said  levy  of  the  first  execution 
was  abandoned  by  the  defendant,  and  said  second  execution 
was  issued,  and  that  the  plaintiff  ever  since  the  rendition  of 
said  judgment  has  been  the  owner  of  the  property  levied  on. 

2.  This  paragraph  alleges  the  same  facts  as  the  first  para- 
graph, omitting  the  allegation  as  to  the  abandonment  of  the 
first  levy,  and  praying  that  said  second  execution  be  amended 
by  inserting  therein  a  recital  of  the  return  of  the  former  ex- 
ecution, the  levy  and  failure  to  sell,  and  making  it  conform 
in  all  things  to  the  law.*  The  foregoing  defences  were  duly 
verified. 

3.  This  was  a  general  denial. 

The  plaintiff's  demurrer  to  said  first  paragraph  of  answer 
was  sustained ;  his  demurrer  to  said  second  paragraph  was 
overruled.  He  replied  to  said  second  paragraph  by  a  general 
denial.  A  jury  returned  a  verdict  for  the  defendants.  A  mo- 
tion by  plaintiff  for  a  new  trial  was  overruled,  and  his  mo- 
tions for  judgment  on  the  pleadings,  notwithstanding  the  ver- 
dict, and  in  arrest  of  judgment,  were  also  overruled.  The 
following  judgment  was  rendered: 

"  It  is  therefore  considered  and  ordered  bv  the  court,  that 
the  clerk  of  this  court  amend  the  writ  of  execution  mentioned 
in  the  pleadings  and  herein  sought  by  plaintiff  to  be  vacated, 
by  reciting  therein  the  return  of  the  first  execution,  its  levy 
and  the  failure  to  sell  the  real  estate  therein  described,  so  as 
to  make  said  writ  in  all  things  conform  to  the  law.*' 

The  plaintiff  excepted  to  the  form  and  substance  of  this 
judgment,  and  moved  the  court  to  modify  it  by  striking  out 
that  part  of  it  which  orders  the  amendment  of  said  writ.  This 
motion  was  overruled. 
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The  plaintiff  moved  that  the  costs  be  taxed  against  the  de* 
fendant  Ballard^  and  this  motion  was  sustained  except  as  to 
the  costs  of  witnesses  summoned  to  testify  as  to  the  value  of 
the  lands  in  question^  and  these  were  (urdered  to  be  taxed 
against  the  plaintiff^  to  which  rulings  the  parties  respectively 
excepted. 

The  plaintiff  appealed ;  he  assigns  errors  as  follows : 

1.  Overruling  the  demurrer  to  the  second  paragraph  of 
Ballard's  separate  answer. 

2.  Overruling  appellant^s  motion  for  judgment  on  the  plead- 
ings notwithstanding  the  verdict. 

3.  Overruling  the  motion  for  a  new  trial. 

4.  Overruling  the  motion  in  arrest  of  judgment. 

5.  Overruling  the  appellant's  objection  to  the  form  and  sub- 
stance of  the  judgment. 

6.  Overruling  appellant's  motion- to  strikeout  that  part  of 
the  judgment  which  directs  the  clerk  to  amend  the  execution* 

7.  Overruling  the  appellant's  motion  to  strike  out  that  part 
of  the  judgment  ordering  the  amendment  of  the  execution. 

8.  Overruling  the  appellant's  motion  to  tax  all  the  costs 

•       

against  the  appellee  Ballard. 

The  appellee  Ballard  assigns  cross  errors  as  to  him  as  fol- 
lows : 

1.  Overruling  this  appellee's  demurrer  to  the  complaint. 

2.  Sustaining  the  appellant's  demurrer  to  the  first  para- 
graph of  this  appellee's  separate  answer. 

3  and  4.  Sustaining  in  part  the  motion  of  appellant  to  tax 
the  costs  against  this  appellee. 

The  statutes  by  which  this  case  is  governed  are  as  follows : 
"  When  any  property  levied  on  remains  unsold,  it  shall  be 
the  duty  of  the  sheriff,  when  he  returns  the  execution,  to  re- 
turn the  appraisement  therewith,  stating  in  his  return  the 
failure  to  sell  and  the  cause  of  the  failure."  2  R.  S.  1876,  p. 
212,  section  453;  R.  S.  1881,  section  740. 

"  The  lien  of  the  levy  upon  the  property,  shall  continue,  and 
the  clerk,  unless  otherwise  directed  by  the  plaintiff,  shall 
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forthwith  issue  another  execution,  reciting  the  return  of  the 
former  execution,  the  levy  and  the  fitilure  to  sell,  and  direct- 
ing the  sheriff  to  satisfy  the  judgment  out  of  the  property 
unsold,  if  the  same  is  sufficient ;  if  not,  then  out  of  any  other 
property  of  the  debtor,  subject  to  execution/'  2  R.  8. 1876, 
p.  212,  section  454.  Under  this  last  section  the  continuance 
of  the  lien  is  not  limited  by  time.  Zug  v.  LaugMiny  23  Ind. 
170.  This  section  enlarges  the  former  remedy  of  the  exe- 
cution plaintiff,  by  giving  him  a  writ  which  not  only  oper- 
*  ates  as  a  venditioni  exponas^  but  adds  thereto  a  conditional ^./a., 
as  to  other  property,  if  that  already  levied  on  will  not  satisfy 
the  debt.     Zug  v.  LaughliUj  supra. 

This  enlargement  of  the  remedy,  however,  does  not  lessen 
the  responsibility  of  the  plaintiff,  nor  does  it  change  the  na- 
ture of  the  levy. 

An  execution  plaintiff  under  said  section  454  must  still  use 
reasonable  diligence  to  protect  his  levy  and  make  it  available. 
McGabe  v.  Goodvnne^  65  Ind.  288 ;  Frank  v.  Brasket,  44  Ind. 
92 ;  Stewart  v.  Nunemaker,  2  Ind.  47.  And  as  to  issuing  an- 
other writ  against  the  property  already  levied  upon,  his  power 
is  derived  entirely  from  the  statute. 

In  Indiana,  it  has  always  been  held  that  a  levy  upon  prop- 
erty, real  or  personal,  of  sufficient  value  to  pay  the  debt  is 
prima  facte  a  satisfaction  of  the  debt,  and  although  the  plain- 
tiff may  abandon  one  writ  of  execution  before  it  is  executed, 
and  sue  out  another  (Steele  v.  Murray y  1  Bla6kf.  179),  yet, 
after  a  levy  is  made  upon  sufficient  property,  he  can  not 
abandon  that  levy  and  issue  another  writ  while  the  levy  re- 
mains undisposed  of. 

In  LasseUe  v.  Moore,  1  Blackf  226,  where  real  property 
remained  unsold  for  want  of  bidders,  and  the  execution  plain- 
tiff issued  another  execution,  the  court  said  it  would  set  aside 
such  illegal  execution  on  motion. 

In  Mcintosh  v.  Cheiv,  1  Blackf.  289,  the  court  said: 
"  Where  the  goods  of  a  defendant  have  been  taken  in  execu- 
tion, whether  they  are  sold  or  not,  the  seizure  is  a  bar  to  any 
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other  execution  against  him  for  the  same  debt."  To  the  same 
eifect  are  Miller  v.  Ashton,  7  Blackf.  29,  and  Lindley  v.  Kelley, 
42  Ind.  294.  And  whether  the  execution  thus  improvidently 
issued  be  void  or  voidable,  in  either  case  it  may  be  set  aside 
on  the  defendant's  motion.     Doe  v.  Dutton^  2  Ind.  309. 

The  foregoing  authorities  show  that  the  appellees'  demur- 
rer to  the  complaint  was  rightly  overruled,  and  they  show 
also  that  the  appellant's  demurrer  to  the  first  paragraph  of 
the  separate  answer  of  the  defendant  Ballard  was  rightly  sus- 
tained. Such  a  levy,  instead  of  being  abandoned  by  the  ex- 
ecution plaintiff,  in  order  to  issue  another  execution,  must  be 
protected  by  him  until  it  appears  that  it  could  not  be  availa- 
ble. The  allegation  in  said  first  paragraph  of  answer  is  that 
the  appellee  Ballard  abandoned  the  levy  and  issued  a  new 
execution,  but  this,  as  we  have  seen,  he  had  no  right  to  do, 
f'ither  at  common  law  or  under  section  454  supra,  without 
showing  either  some  necessity  or  some  valid  reason  therefor. 

The  first  and  second  specifications  therefore  of  the  assign- 
ment of  cross  errors  can  not  be  sustained,  and  the  third  spec- 
ification of  said  cross  errors  is  unavailable,  because  even  if  ap- 
pellee Ballard  were  entitled  to  the  relief  demanded  in  the  second 
paragraph  of  his  answer,  he  ought  to  pay  the  costs  charged 
against  him  by  the  court,  the  appellant  being  in  no  fault. 

The  first  specification  in  the  appellant's  assignment  of  er- 
rors is  that  the  court  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  appellee  Ballard's  answer. 

In  this  paragraph  the  appellee  repeats  substantially  the  al- 
legations of  the  complaint,  and  thereupon  prays  that  his  sec- 
ond execution  may  be  amended  so  as  to  conform  to  the  law. 
This  was  not  valid  either  as  a  defence  or  as  a  counter-claim. 
The  appellee  Ballard  'had  certain  rights  under  section  454, 
supra.  He  did  not  choose  to  exercise  these  rights,  but  pro- 
ceeded in  a  manner  not  authorized  bv  the  statute,  and  un- 
known  to  the  common  law.  He  states  in  his  second  para- 
graph of  answer  the  fact  that  he  acted  illegally,  without  stat- 
ing any  excuse  therefor,  without  any  allegation  of  surprise. 
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mistake^  inadverteDce  or  excusable  negligence^  and  prays  that 

his  illegal  execution  may  be  amended.  But  the  appellant  has 
a  right  to  insist  that  the  statute  shall  be  observed.  The  lien 
of  the  original  levy  continues^  and  there  is  no  equity  in  the 
suggestion  that  a  party  who  has  issued  an  irregular  execution, 
liabl^  to  be  set  aside  on  complaint  or  motion^  should  in  a 
valid  proceeding  to  set  it  aside  be  placed  in  the  same  posi- 
tion as  if  be  had  exercised  his  statutory  rights.  To  do  so 
without  any  reason  alleged  would  effectually  defeat  the  stat- 
ute. JFor  the  error  in  overruling  the  appellant's  demurrer 
to  the  second  paragraph  of  the  answer  of  the  appellee  Bal- 
lard, the  judgment  ought  to  be  reversed,  and  this  result  ren- 
ders it  unnecessary  to  consider  the  other  errors  assigned. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  tho 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellees, and  this  cause  is  remanded,  with  instructions  to  sus- 
tain the  demurrer  to  the  second  paragraph  of  the  answer  of 
the  appellee  Ballard. 

Filed  Jane  4, 1884. 
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Khine,  Administrator,  v.  Morris. 

'CoKTBACr.— -yomtna/  D(mages,--Oomplai7U,  —  I)ecedenU?  EsUUa.— Supreme 
Court, — A  joint  debtor,  having  obtained  an  agreement  with  those  jointly 
indebted,  that  they  wonld  assume  payment  of  the  debt,  died,  where- 
upon the  debt  was  allowed  against  his  estate.  His  administrator  sued 
the  survivors,  alleging  the  foregoing  facts,  but  alleging  neither  that  his 
decedent's  estate  had  been  compelled  to  pay  said  'lebt,  nor  that  there 
were  any  assets  belonging  to  such  estate. 

Held,  that  the  complaint  showed  no  cause  of  action  for  more  than  nom- 
inal damages,  and  that  the  Supreme  Court  will  not  reverse  in  such  case. 

-Pbactice.— ^riih';*^  <nU  Pleading.— Bill  of  Exceptions,— An  exception  to  tlie 
striking  out  of  part  of  a  pleading  will  avail  nothing,  if  no  bill  of  ex- 
ceptions be  then  filed  and  no  time  then  granted  for  its  filing. 

From  the  Blackford  Circuit  Court 
Vol.  96.-6 
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W.  A.  Banham,  J.  GantweUf  8,  R.  GantweU,  A,  Steele  and  R^ 
T.  St.  Johuy  for  appellant. 
O.  H.  Koons,  for  appellee. 

Franklin^  C. — Appellant^  as  administrator  of  the  estate 
of  James  Swoveland^  sued  appellee  and  others  on  a  promis- 
sory note  and  a  written  agreement  for  the  sale  of  an  interest 
in  a  saw-mill.  On  motion  of  appellee  a  part  of  the  second 
paragraph  of  the  complaint  was  struck  out.  The  ruling  upon 
the  motion  to  strike  out  is  the  only  question  presented  by 
the  assignment  of  errors. 

The  first  paragraph  of  the  complaint  was  upon  the  note, 
and  the  second  was  upon  the  agreement.  The  agreement 
stipulated  that  the  defendants  would  pay  to  the  deceased  for 
his  interest  in  the  saw-mill  the  sum  of  $300  in  money,  $50  in 
sawing,  and  release  the  deceased  from  the  payment  of  all  the 
back  payments  on  the  mill  for  the  purchase-money.  And 
this  paragraph  alleged  that  the  defendants  had  failed  to  per- 
form their  part  of  the  agreement;  that  judgment  had  been 
rendered  against  the  estate  of  deceased  for  said  back  payments 
of  purchase-money.  All  in  relation  to  this  alleged  breach  of 
the  agreement  was  struck  out.  Appellee  was  surety  for  the 
other  defendants.  The  deceased  and  the  other  defendants  had 
originally  purchased  the  mill  in  partnership,  and  were  each 
liable  for  the  back  payments.  The  complaint  alleges  that  the 
other  defendants  were  each  insolvent,  but  does  not  show  that 
the  deceased  was  not  in  the  same  condition,  or  that  there  were 
any  assets  in  the  estate  outside  of  this  claim. 

The  use  of  the  word  "release"  creates  some  difficulty  in 
determining  precisely  what  the  parties  intended.  It  is  not  an 
agreement  by  the  defendants  to  pay  the  back  instalments  on 
the  mill,  nor  to  indemnify  the  deceased  against  their  payment. 
A  release  is  a  discharge  from  liability  to  the  one  who  exe- 
cutes the  release,  and,  under  the  literal  meaning  of  the  word 
as  used  in  this  case,  it  could  only  operate  in  the  discharge  of 
the  deceased  from  all  liability  to  the  defendants  on  account 
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of  the  back  payments ;  in  other  words^  it  amounted  to  a  quit* 
claim  title  to  deceased's  interest  in  the  mill.  If  the  defend- 
ants paid  the  back  instalments^  or  the  mill  was  sold  for  their 
payment^  the  deceased  was  not  to  be  liable  to  the  defendants 
for  contribution  on  account  thereof.  And  we  think  it  was 
further  the  intention  of  the  parties  that  the  deceased  should 
not  pay  anything  on  said  back  instalments,  and  if  he  should 
be  compelled  to  do  so,  it  would  be  a  breach  of  the  agreement 
for  which  the  defendants  would  be  liable  to  him  for  the  dam- 
ages he  had  sustained  on  account  of  such  breach.  In  this 
case  the  complaint  does  not  aver  any  actual  damages  on  ac- 
count of  the  alleged  breach  of  the  agreement.  It  does  not 
show  that  the  deceased  or  the  administrator  has  paid  anything 
on  said  back  instalments,  or  that  there  arc  any  assets  in  the 
estate  with  which  any  part  of  said  back  instalments  can  be 
paid,  or  that  any  part  of  this  claim,  if  realized,  would  be  paid 
upon  said  back  instalments. 

The  averments  of  that  part  of  the  complaint  which  were 
struck  out  were,  perhTips,  sufficient  to  entitle  the  plaintiff  to 
nominal  damages  for  that  alleged  breach  of  the  agreement, 
but  nothing  more,  and  the  law  is  well  settled  that  this  court 
will  not  reverse  a  judgment  upon  a  question  in  which  only 
nominal  damages  are  involved. 

The  other  defendants  were  defaulted,  and  a  joint  judgment 
was  rendered  against  all  the  defendants.  The  plaintiff,  in  his 
appeal,  has  not  made  the  other  defendants  parties  in  this 
court  in  the  assignment  of  errors,  and  the  appeal  would  have 
been  liable  to  be  dismissed  for  that  reason  had  amotion  been 
made  to  that  effect. 

Although  the  striking  out  parts  of  the  complaint  was  ex- 
cepted to  at  the  time,  the  record  shows  that  no  bill  of  excep- 
tions was  then  filed,  nor  does  the  record  show  that  any  time 
was  then  given  in  which  to  file  a  bill  of  exceptions.  In  re- 
serving questions  of  this  kind,  it  is  not  sufficient  to  aflerwards 
give  time  to  file  bill  of  exceptions.     R.  S.  1881,  section  626. 
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Id  the  case  of  Goodwin  v.  Smithy  72  Ind,  113  (37  Am.  R. 
144),  it  is  said :  ^'  It  is  well  settled  that  aQ  exception  must 
either  be  reduced  to  writing  at  the  time  it  is  taken,  or  the 
ooart,  at  the  time,  must  allow  a  specified  time  for  reducing  it 
to  writing/' 

In  the  case  of  Aloom  v.  Morgan,  77  Ind.  184,  the  following 
language  is  used :  '^  The  statute  is  explicit ;  the  exception 
must  be  reduced  to  writing  at  the  time  it  is  taken,  or  leave  to 
afterward  put  in  writing  must  be  obtained  at  the  time.''  See, 
also,  Boyce  v.  Shaham,  91  Ind.  420. 

This  question  is  not,  therefore,  properly  presented  by  the 
record,  but  we  thought  it  best  to  decide  the  question,  as  it  is 
earnestly  insisted  upon  by  appellant. 

This  part  of  the  complaint  having  been  struck  out,  if  the 
estate  should  pay  anything  upon  said  back  instalments,  this 
case  will  be  no  bar  to  enforcing  a  remedy  when  a  substantial 
breach  occurs  in  relation  to  said  back  instalments. 

We  find  no  available  error  against  appellant  in  the  record. 
The  judgment  ought  to  be  affirmed. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  May  29, 1884. 
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County  Commissioner.^. —  Voluntary  Services, — OomplairU. — A  paragraph  of 
complaint  against  a  county  board,  in  the  form  of  a  common  count  for 
work  and  labor  performed  in  preparing  an  index,  is  bad  on  demurrer  un- 
less it  avers  that  the  services  were  rendered  on  request. 

Same. — Special  Contract. — Indexing  Records, — The  county  board  has  power 
to  contract  for  indexing  the  public  records  of  the  county,  and  such  con- 
tract may  be  enforced. 

From  the  Porter  Circuit  Court. 

/.  B.  Petei*8on  and  A.  L.  Jones,  for  appellant.    • 
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Elliott,  C.  J. — The  appellant  filed  a  claim  before  the 
board  of  commissioners  of  Lake  county  for  services  rendered 
in  preparing  a  general  index  of  the  judgment  dockets  of  the 
circuit  and  common  pleas  courts.  .The  claim  was  not  allowed, 
and  he  appealed  to  the  Lake  Circuit  Court,  and,  by  change 
of  venue,  the  cause  went  to  the  Porter  Circuit  Court.  In  the 
latter  court  an  amended  complaint  was  filed,  consisting  of  two 
paragraphs,  to  each  of  which  a  demurrer  was  sustained,  and 
this  ruling  is  assigned  for  error. 

The  first  paragraph  is  a  common  count  for.work  and  labor 
performed  for  the  county.  This  paragraph  is  bad,  because  it 
does  not  aver  that  the  work  was  done  at  the  request  of  the 
county  or  its  authorized  agents.  For  aught  that  appears,  the 
services  may  have  been  voluntarily  rendered,  and  it  is  a  fa- 
miliar rule  that  one  can  not  make  himself  the  creditor  of  an- 
other by  volunteering  to  perform  work  for  him.  There  are 
some  exceptions  to  this  general  rule,  but  it  fully  and  strongly 
applies  to  a  case  like  this,  where  the  work  is  done  upon  books 
which  belong  in  an  office  not  directly  under  the  control  of 
the  officers  charged  with  the  duty  of  making  contracts  for  the 
county. 

The  second  paragraph  alleges  that  at  a  regular  session  of 
the  board  of  commissioners  a  contract  was  entered  into  with 
the  appellant,  wherein  it  was  agreed  that  he  should  make,  for 
the  use  of  the  circuit  court  and  the  citizens  of  the  county,  an 
index  in  which  should  be  entered  the  names  of  all  persons 
against  whom  judgment  had  been  rendered  in  the  common 
pleas  and  circuit  courts,  and  that  such  index  should  be  soar- 
ranged  as  that  the  letters  of  the  names  should  appear,  as  the 
complaint  terms  it,  "  dictionarily."  It  is  unnecessary  to  state 
any  other  of  the  allegations  of  the  complaint,  for  the  reason 
that  the  single  question  involved  is,  whether  the  board  of 
commissioners  had  authoritv  to  make  a  contract  for  an  index 
to  the  record,  and  we  have  stated  enough  of  the  complaint  to 
present  this  question. 

We  say  that  the  only  question  is,  whether  the  board  had 
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authority  to  make  a  contract  for  an  index  to  the  judgment 
records  of  the  county,  because  we  understand  the  rule  to  be 
inflexibly  settled  that  where  county  or  municipal  oflScers  have 
general  power  to  enter  into  pontfacts,  they  are  invested  withf 
discretionary  powers  as  to  the  nature  of  the  thing  for  which 
they  contract.  It  is  obvious  that  this  must  be  the  rule,  since 
any  other  would  result  in  the  courts  supplanting  the  discre- 
tion confided  by  law  to  other  officers  with  its  own,  and  this 
would  result  in  courts  assuming  control  of  county  and  mu- 
nicipal affairs.  Whether  the  index  contracted  for  was  such 
as  was  needed,  or  was  the  best  for  tTie  county,  was  solely  for 
the  judgment  of  the  board  of  commissioners,  and  if  the  board 
had  authority  to  act  atall,  the  judgment  reached  by  it  can  not 
be  reviewed  by  the  courts.  Board,  etc,  v.  Cottinghaniy  56  Ind. 
659;  English  v.  Smock,  34  Ind.  115  (7  Am.  R.  215).  If  the 
law  provides  that  a  definite  thing  shall  be  contracted  for,  and 
prescribes  the  mode  of  contracting,  then  no  discretion  is 
vested  in  the  county  or  municipal  officers,  and  they  must  con- 
form to  the  requirements  of  the  law,  but  there  are  no  such 
statutory  provisions  applicable  io  this  case. 

"What  we  have  said  prepares  the  way  for  a  discussion  of  the 
ruling  question  in  the  case,  and  to  that  we  now  proceed.  The 
statute  vests  in  the  county  commissioners  very  comprehen- 
sive powers  over  the  business,  property  and  affairs  of  the 
county.  The  Constitution  provides  that  county  commission- 
ers may  be  invested  with  local  administrative  powers,  and  the 
statute  invests  them  with  authority  over  county  property, 
business  and  affairs.  R.  S.  1881,  sections  160  and  5745.  In 
one  of  the  early  cases  it  was  said :  "  In  legal  contemplation, 
the  board  of  commissioners  is  the  county.  It  has  the  care 
of  the  property  of  the  county,  as  well  as  its  supervision  and 
management."  State  v.  Clark,  4  Ind.  315.  It  was  said  in 
another  case  that  "The  board  of  commissioners  have  very  full 
powers  in  reference  to  the  affairs  of  their  respective  counties. 
*  *  They  control  the  county  property."  Board,  etc.,  v.  Saun- 
ders, 17  Ind.  437.     This  general  doctrine  is  found  in  the  cases 
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of  (y Boyle  v.  Shannon,  80  lad.  169,  and  City  of  Terre  Haute  v. 
Terre  Haute  Water  Works  Co,,  94  lyd.  305. 

The  Supreme  Court  of  the  United  States,  speaking  on  this 
general  subject,  said  of  the  hoard  of  commissioners :  "  It  is 
for  all  financial  and  ministerial  purposes  the  county."  Levy 
Court  V.  Coroner,  2  Wal.  501,  There  are  many  cases  in  other 
■courts  declaring  a  like  doctrine.  State  Bank  v.  Chapelle,  40 
Mich.  447 ;  Board,  etc,  v.  Bowen,  4  Lans.  (N.  Y.)  24 ;  Shank- 
lin  V,  Board,  etc,  21  Ohio  St.  575.  It  seems  very  clear  from 
these  authorities,  that  if  the  records  do  belong  to  the  county 
the  commissioners  must  have  authority  to  place  and  keep  them 
in  such  condition  as  shall  make  them  useful  to  the  citizens  of 
the  county ;  that  the  records  do  belong  to  the  county  can  not 
well  be  doubted.  It  may  be  true  that  the  county  has  no  ab- 
solute property  in  the  public  records,  but  certainly  the  offi- 
cers to  whom,  by  the  Constitution  and  the  statute,  local  ad- 
ministrative powers  are  granted,  must  have  authority  to  pre- 
serve these  records,  and  keep  them  in  such  condition  as  shall 
make  them  subserve  the  purposes  for  which  they  were  in- 
tended. 

Judgments  are  liens  on  lands,  and  when  entered  of  record 
impart  notice  to  all  persons.  It  is  of  great  importance  that 
indexes  should  be  prepared  with  care,  so  that  the  work  of 
examining  for  judgment  liens  may  be  conducted  without  dan- 
ger of  overlooking  judgments  or  falling  into  errors.  It 
should  be  held  that  securing  an  accurate  index  is  a  just  ex- 
ercise of  the  powers  with  which  the  commissioners  are  in- 
vested, for  the  power  is  exercised  upon  a  subject  in  which  the 
public  interests  of  the  county  are  involved,  and  is  connected 
with  the  affairs  and  property  of  the  county.  In  exercising 
such  a  power,  the  commissioners  do  not  travel  beyond  the 
scope  of  their  general  duties,  nor  do  they  transcend  their 
powers.  On  general  principles  the  right  of  the  commission- 
ers to  contract  for  an  index  to  the  judgment  records  of  the 
county  is  clear,  and  there  are  authorities  strongly  supporting 
this  proposition.     In  the  case  of  Garrett  v.  Board,  etc,  92 
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Ind.  518,  it  was  held  that  the  recorder  might  supply  indexes 
in  cases  where  his  predecessors  had  failed  to  make  them,  anil 
that  decision  goes  much  further  than  we  need  do  here.  The 
Supreme  Court  of  Missouri,  in  the  case  o{  Boggs  v.  Caldwell 
Go.y  28  Mo.  586,  decided  that  the  county  court,  whose  pow- 
ers in  this  respect  are  very  much  like  those  of  our  county 
commissioners,  had  power  to  make  contracts  for  indexes,  and 
the  court  said :  "  There  can  be  no  reasonable  doubt,  we 
think,  that  the  county  courts  have  the  power  to  order  an  in- 
dex to  be  made  to  the  books  of  recorded  deeds,  and  to  allow 
a  reasonable  compensation  for  t^e  work  out  of  the  county 
funds.  Although  it  is  the  duty  of  the  recorders  to  keep  up  their 
indexes  without  any  compensation  from  the  county,  and  their 
compensation  is  provided  by  law  to  come  from  the  persons 
having  their  deeds  recorded,  yet  in  the  course  of  time  it 
may  happen  that  these  books  become  unfit  for  use  and  have 
to  be  renewed.  The  county  court  is  specially  intrusted  with 
the  duty  of  seeing  to  the  preservation  of  any  property  be- 
longing to  the  county,  and  thoy  necessarily  have  the  right  of 
appropriating  a  sufficient  sum  from  the  county  treasury  to  se- 
cure the  proper  execution  of  these  duties." 

We  do  not  enquire  what  defences  may  be  made  against 
such  a  claim  as  that  urged  by  the  appellant,  for  the  demurrer 
confesses  that  a  contract  was  entered  into  and  the  work  done 
under  the  contract  received  by  the  county,  and  this  makes  a 
prima  facie  case.  In  Nichols  v.  Howe,  7  Ind.  506,  it  was 
held  that  "  It  will  be  presumed,  where  the  contrary  is  not 
shown,  that  the  board  of  commissioners,  in  the  exercise  of  a 
discretionary  power,  did  right."  We  act  upon  this  rule  in 
the  present  instance,  and  hold  that  as  the  complaint  shows 
that  the  board  of  corami.^sioners  exercised  a  discrotionarv 
powor,  it  must  bo  presumed, until  some  contrary  showing  is 
made, thiit  it  properly  and  justly  exercised  its  power. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  second  paragraph  of  the  complaint. 


Filed  June  3,  1884. 
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Pleading. — Set-Off, — Principal  and  Surety. — Demurrer, — To  an  action  on  a 
joint  promissory  note,  an  answer  by  way  of  set-off,  by  one  of  two  or 
more  defendants,  must  allege  that  he  is  principal,  and  his  co-defendants 
are  his  sureties,  in  the  plaintiff's  cause  of  action ;  otherwise  the  an- 
swer is  insufficient  on  demurrer. 

Same. — Each  Paragraph  Sufficient. — Each  paragraph  of  answer  must  state 
facts  sufficient  to  constitute  a  defence  to  the  action,  and  the  omission 
of  necessary  facts,  in  one  paragraph,  can  not  be  cured  or  supplied  by 
reference  to  the  allegations  of  another  paragraph. 

Practice. — Reverttal  of  Judgment.— Harmless  Error. — A  judgment  will  not 
be  reyersed  for  an  error  in  sustaining  a  demurrer  to  a  paragraph  of  an- 
swer, when  it  appears  that  all  competent  evidence,  under  such  para- 
graph, was  admissible  under  another  paragraph  remaining  in  the  record. 
Such  an'  error  is  harmless. 

From  the  Lawrence  Circuit  Court. 

G.  W.  Friedley,  E.  D.  Pearson  and  Edwards,  for  ap- 
pellants. 

Jf.  F.  Dunn  and  O.  G.  Dunn,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  upon  a  promis- 
sory note,  executed  by  the  appellants  Lynn  and  Moore,  to 
the  order  of  one  James  C.  Lvnn,  and  by  him  endorsed  to  the 
appellee.  It  was  alleged  in  the  complaint  that  the  note  was 
due  and  unpaid,  and  judgment  was  demanded  for  the  amount 
due  thereon.  The  cause  was  put  at  issue  and  tried  by  the 
court,  and  a  finding  was  made  for  the  appellee,  and  judgment 
was  rendered  accordingly. 

Errors  are  assigned  here  which  call  in  question  the  deci- 
sions of  the  circuit  court  in  sustaining  appellee's  demurrers 
to  the  sixth,  seventh  and  eighth  paragraphs  of  the  separate 
answer  of  the  appellant  Moore,  and  in  overruling  the  appel- 
lants' motions  for  a  new  trial  and  in  arrest  of  judgment. 

The  evidence  is  not  in  the  record,  and,  in  their  brief  of 
this  cause,  the  appellants'  counsel  have  not  even  alluded  to 
the  alleged  errors  of  the  court  in  overruling  their  motions  for 


90  SUPREME  COURT  OF  INDIANA, 


Lynn  et  at.  v,  Crim. 


a  new  trial  and  in  arrest  of  judgment.  These  supposed  er- 
rors must,  therefore,  be  regarded  as  waived.  Irwin  v.  Lowe, 
89  Ind.  540. 

The  rulings  of  the  trial  court  upon  the  sixth,  seventh  and 
eighth  paragraphs  of  answer,  therefore,  are  the  only  errors 
complained  of  in  argument  by  the  appellants'  counsel.  T^he 
appellants  jointly  answered  in  four  paragraphs,  in  substance, 
as  follows:  1.  A  general  denial;  2.  Payment  in  full;  3. 
Want  of  consideration ;  and,  4.  That  appellee  was  not,  but 
James  C.  Lynn,  the  payee  of  the  note  in  suit,  was  the  real 
party  in  interest  and  the  owner  of  such  note. 

The  appellant  Moore  separately  answered  in  five  paragraphs. 
In  paragraph  4J  Moore  admitted  the  execution  of  the  note 
in  suit,  but  said  that  it  was  executed,  as  to  him,  without  any 
consideration.  In  paragraph  5,  the  appellant  Moore,  admitting 
the  execution  of  the  note  sued  on,  averred  that  he  was  the 
principal  and  his  co-defendant  was  his  surety  in  such  note, 
and  that,  prior  to  the  assignment  of  the  note  to  the  appellee, 
the  payee  of  such  note  was  indebted  to  him,  Mwore,  in  the 
sum  of  $200  on  a  certain  judgment,  etc.,  which  judgment  he 
offered  to  set  off  against  an  equal  amount  of  the  note  in  suit ; 
and  as  to  the  residue  of  such  note,  he  said  that  it  was  with- 
out any  consideration  whatever.  Issue  was  joined  upon  each 
of  the  foregoing  paragraphs  of  answer,  except  the  one  num- 
bered 4J,  to  which  the  appellee  neither  demurred  nor  replied 
so  far  as  the  record  shows. 

With  this  statement  of  the  issues  in  the  cause,  we  come 
to  the  consideration  of  the  sixth,  seventh  and  eighth  para- 
graphs of  Moore's  separate  answer,  to  each  of  which  he  claims 
that  appellee's  demurrers  were  erroneously  sustained. 

In  the  sixth  paragraph  of  his  separate  answer,  the  appel- 
lant Moore  admitted  the  execution  of  the  note  in  suit,  but 
he  averred  that  such  note  was  executed  pursuant  to  a  contem- 
poraneous parol  agreement  between  him  and  his  co-appellant 
John  S.  Lynn,  for  the  purchase  of  a  tract  of  land  of  Moore ; 
whereby  his  co-appellant  undertook  to  convert  the  timber- 
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trees  on  such  land  into  saw-logs  and  lumber,  and  afler  real- 
izing therefrom  to  pay  the  proceeds  to  said  Moore  to  the 
amount  of  $3,000,  in  payment  for  the  land,  and  all  over  that 
sum  to  the  amount  of  $500  to  pay  to  James  Lynn,  the  payee 
of  the  note  in  suit;  that  it  was  further  agreed  that  if  the  ap- 
pellant Moore  would  sign  the  note  for  $500  with  his  co- 
defendant  John  S.  Lynn,  the  payee  of  such  note,  James 
Lynn,  would  credit  thereon  the  amount  of  a  certain  judg- 
ment then  held  by  one  Mary  E.  Moore,  the  mother  of  ap- 
pellant Moore,  against  such  payee,  theretofore  rendered  by  a 
oertain  justice  of  the  peace  of  Marion  township,  in  such 
county,  for  the  sum  of  $156.50  and  costs;  that  upon  such 
representations  and  agreement  so  entered  into,  and  on  no 
other  consideration  whatever,  he  was  induced  to  sign  the  note 
for  $500;  that  thereafter  there  was  paid  on  such  note  the 
sum  of  $100,  by  his  said  coydefendant,  when  it  was  renewed 
by  the  giving  of  the  note  in  suit  for  $400  on  the  old  consid- 
eration and  the  aforesaid  representations ;  and  that  the  payee 
of  the  note,  James  Lynn,  had  knowledge  of  and  was  a  party 
to  the  aforesaid  representations  and  agreement,  by  and  be- 
tween the  appellant  Moore  and  his  said  co-defendant.  And 
ap])ellant  Moore  averred  that  the  payee,  Lynn,  had  foiled  to 
<yedit  said  judgment  on  said  note,  or  to  pay  the  same,  and 
had  assigned  the  note  to  the  appellee,  who  had  knowledge  of 
the  facts,  and  that  he,  Moore,  had  purchased  such  judgment, 
before  the  assignment  of  the  note  to  appellee,  and  offered  to 
set  off  such  judgment  against  a  like  amount  of  the  note  in  suit. 
There  was  no  available  error,  we  think,  in  the  decision  of 
the  court  sustaining  appellee's  demurrer  to  this  sixth  para- 
graph of  answer.  Every  material  fact,  alleged  in  this  para- 
graph, could  have  been  given  in  evidence  under  the  fifth 
paragraph  of  answer,  in  which  the  appellant  Moore,  as  we 
have  seen,  set  up  the  same  judgment  against  the  payee  of  the 
note  by  way  of  set-off,  and  upon  which  issue  was  joined  by 
a  reply  in  denial.  If,  therefore,  the  court  had  clearly  erred 
in  sustaining  the  demurrer  to  the  sixth  paragraph  of  answer, 
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the  error  would  have  been  harmless^  for  it  is  well  settled  that 
a  judgment  will  not  be  reversed  for  an  error  in  sustaining  a 
demurrer  to  a  paragraph  of  answer^  if  all  competent  evidence 
under  such  paragraph  were  admissible  under  another  para- 
graph^ remaining  in  the  record.  Wolf  v.  Schofidd,  38  Ind. 
175;  Strough  v.  Gear^  48  Ind.  100;  Marks  v.  Trudees,  etCy 
56  Ind.  288. 

But  the  sixth  paragraph  of  answer  was  bad^  and  the  de- 
murrer thereto  was  correctly  sustained.  The  note  in  suit  was 
the  joint  and  several  note  of  the  appellant  Moore  and  his  co- 
defendant  John  S.  Lynn,  and  there  is  nothing  in  the  note^  or 
in  the  complaint  thereon^  to  indicate  that  the  appellant  Moore 
was  the  principal  and  his  co-defendant  the  surety  in  such  note. 
It  was  not  alleged  in  the  sixth  paragraph  of  answer  that  the 
appellant  Moore  was  principal  and  his  co-defendant  surety  in 
the  note  sued  upon.  In  an  action  upon  a  promissory  note 
against  two  or  more  defendants  as  the  makers  thereof,  a  claim 
in  fevor  of  one  of  them  can  not  be  pleaded  by  him  as  a  set- 
off, unless  he  allege  that  he  is  principal  in  the  note,  and  that 
his  co-defendants  arc  sureties  therein.  Section  349,  R.  S. 
1881;  Harris  v.  Rivers,  53  Ind.  216;  Welbom  v.  Goon,  57 
Ind.  270;   Gregory  v.  Gregory,  89  Ind.  345. 

It  is  true  that  in  the  fifth  paragraph  of  his  answer  the  ap^ 
pcllant  Moore  did  allege  that  he  was  principal  and  his  co- 
defendant  surety  in  the  note  in  suit,  but  the  averment  of  such 
fact,  in  that  paragraph,  will  not  aid  the  sixth  paragraph  of 
answer,  for  it  is  a  settled  rule  of  pleading,  under  the  code, 
that  the  defective  allegations  of  one  paragraph  can  not  be 
aided  or  cured  by  reference  to  the  allegations  of  another  par- 
agraph. MeCarnan  v.  Cochran,  57  Ind.  166  ;  Smith  v.  Little, 
67  Ind.  549 ;  Enisminger  v.  Jackson,  73  Ind.  144. 

In  the  seventh  paragraph  of  his  answer  the  appellant  Moore 
admitted  the  execution  of  the  note  in  suit,  but  he  alleged 
that,  at  and  before  the  execution  of  such  note,  he  owned  a 
tract  of  timbered  land  in  Lawrence  county;  that  he  entered 
into  an  agreement  with  his  co-defendant  and  the  payee  of 
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said  note,  whereby  they  agreed  that  his  co-defendant  John  S. 
Lynn  would  cut  and  sell  the  timber  on  said  land,  and  would 
pay  of  the  proceeds  of  such  timber  to  said  Moore  the  sum  of 
13,000,  and  $500  dollars  in  addition  thereto,  and,  in  consid- 
eration of  such  payments,  the  said  Moore  agreed  to  convey 
said  land  to  his  co-defendant,  and  to  join  him  in  the  exe- 
cution of  a  note  for  $500  to  James  Lynn,  the  payee  of  the 
note  in  suit;  that  such  agreement  was  so  entered  into,  and 
said  note  so  executed  to  the  payee  thereof;  that  his  co-defend- 
ant proceeded  to  cut  the  'timber  on  said  land,  but  the  same 
did  not  amount  to  one-third  part  of  what  his  co-defendant 
and  the  payee  of  the  note  supposed  and  represented  it  would, 
and  his  co-defendant  failed  to  consummate  said  agreement 
and  abandoned  the  same ;  that  the  payee  of  the  note  was  paid 
$100  thereon,  and  the  same  was  renewed  by  a  new  note  for 
$400,  being  the  note  now  in  suit,  which  renewal  was  given 
under  all  the  circumstances  and  same  considerations  as  the 
first  note. 

And  the  defendant  Martin  averred  that  the  sole  considera- 
tion of  said  note  was  the  agreement  of  his  co-defendant  and 
the  payee  of  the  note  to  pay  him  as  aforesaid  the  said  amounts 
above  set  forth ;  that  prior  to  entering  into  such  agreement 
with  them  they  represented  to  him  that  said  timber  was  suffi- 
cient to  pay  him  all  the  land  had  cost  him,  which  they  knew 
to  be  about  $3,000,  and  the  said  further  sum  of  $500 ;  that 
appellant  Moore  relied  upon  their  judgment  and  representa- 
tions thereof,  and  had  no  other  means  of  knowinj^  as  to  the 
matter;  that  said  contract  was  made  for  and  on  behalf  of  his 
co-defendant  to  the  extent  of  said  land,  and  for  the  benefit  of 
the  payee  of  the  note  to  the  extent  of  the  $500  for  which  tlie 
note  was  given,  and  that  there  was  no  other  consideration 
moving  to  either  of  the  defendants  from  said  payee;  that  his 
co-defendant  was  to  convert  said  timber  and  pay  over  the 
proceeds  to  him,  Moore,  as  aforesaid,  in  a  reasonable  time ; 
that  his  co-defendant  did  cut  the  most  of  said  timber,  but  the 
total  value  thereof,  cut  and  yet  standing,  did  not  exceed 
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fl^OOO;  that  both  his  co-defendant  and  the  payee  of  the  note 
were  insolvent  and  without  means^  and  had  abandoned  said 
contract^  and  that  he^  Moore^  had  paid  his  oo-defendant  for 
cutting  said  timber.  Wherefore  appellant  Moore  said  that 
the  consideration  of  the  note  had  wholly  &iled. 

In  the  eighth  paragraph  of  his  answer  the  appellant  Moore^ 
admitting  the  execution  of  the  note,  alleged  that  prior  to  its 
execution  his  co-defendant  undertook  to  purchase  of  him  a 
certain  tract  of  land,  and  had  agreed  with  him  that  he  would 
cut  and  sell  the  timber  from  such  land,  and,  of  the  proceeds^ 
would  pay  the  said  Moore  $3,000,  being  what  the  land  cost 
him,  and  if  the  proceeds  amounted  to  more  than  that  sum,  he 
desired  the  surplus  to  the  extent  of  $500  to  go  to  his  uncle,. 
James  Lynn,  whom  he  wished  to  aid^  as  he  was  getting  old 
and  was  w^ithout  means ;  that  the  said  Moore  entered  into- 
said  agreement  with  his  co-defendant,  and  with  him  executed 
and  delivered  to  said  James  Lynn  their  note  for  $500 ;  that 
his  co-defendant  John  S.  Lynn  proceeded  to  cut  and  sell  said 
timber,  and  paid  over  to  appellant  Moore  about  $900  on  said 
arrangement;  that  the  sum  of  $100  was  paid  on  said  note  to 
its  payee,  James  Lynn,  and  a  renewal  note  was  given  for  the 
balance  of  $400,  under  the  same  circumstances  and  consider- 
ations as  the  first  note,  and  is  the  note  now  in  suit;  that  the 
said  sum  of  $900  was  all  that  his  co-defendant  had  ever  real- 
ized or  paid  him,  Moore,  on  said  agreement,  and  the  timber 
failed  to  bring  any  more ;  and  that  his  co-defendant  John  S. 
Lynn  had  abandoned  said  contract  and  was  insolvent.  Where- 
fore the  appellant  Moore  said  that  the  consideration  of  the 
note  had  failed. 

The  note  in  suit  is  not  payable  in  a  bank  in  this  State,  and 
is  not  negotiable  as  an  inland  bill  of  exchange.  When  the 
note  was  assigned  to  the  appellee  Grim,  he  took  the  same  sub- 
ject to  all  existing  equities  and  defences  between  the  makers 
and  the  payee  thereof.  It  would  seem  to  be  clear,  therefore, 
that  the  appellant  might  properly  plead  any  defence  in  this 
case  which   he  might  have  interposed  if  the  suit  had  been 
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brought  by  the  payee  of  the  note.  It  will  be  seen  from  our 
summary  of  the  seventh  and  eighth  paragraphs  of  the  sepa- 
rate answer  of  the  appellant  Moore,  that,  in  each  of  them,  he 
has  pleaded  the  matters  therein  stated  for  the  purpose  of 
showing  that  the  consideration  of  the  note  in  suit  had  wholly 
failed.  We  are  of  opinion,  however,  that  the  &cts  pleaded 
by  the  appellant  Moore  in  each  of  said  paragraphs  of  answer 
show  rather  that  the  note  was  given  without  any  consideration 
whatever  therefor.  If  the  timber  from  the  land,  in  excess  of 
the  value  of  $3,000,  was  t\ie  only  consideration  of  the  note^ 
and  if  all  the  timber  from  the  land  did  not  prove  to  be  worth 
the  one-third  of  the  $3,000,  which  was  to  be  first  paid  there* 
from,  then,  it  is  clear,  we  think,  that  there  never  was  any 
consideration  for  the  note,  and  it  is  a  mistake  to  say  that  such 
consideration  had  failed. 

This  being  so,  as  it  certainly  was,  the  error  of  the  court,  if 
such  it  were,  in  sustaining  the  appellee's  demurrers  to  the 
seventh  and  eighth  paragraphs  of  answer,  was,  at  most,  a 
harmless  error ;  for  each  and  all  of  the  material  facts  stated 
in  such  paragraphs  of  answer  were  admissible  in  evidence 
under  paragraph  4J  of  the  separate  answer  of  the  appellant 
Moore,  which  paragraph,  as  we  have  seen,  was  a  general  an- 
swer that  the  note  in  suit,  as  to  him,  was  executed  without 
any  consideration.  In  such  a  case  and  for  such  an  error,  as 
already  stated  in  this  opinion,  the  judgment  will  not  be  re- 
versed. Marks  V.  TrusteeSy  etc.,  supra;  Traylor  v.  Dyfcina,  91 
Ind.  229. 

We  find  no  error  in  the  record  of  this  cause  which  author- 
izes or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 
FUed  June  3, 1884. 
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No.  10,762. 

Cross  v.  Herb. 

Promissory  Note. — Procurement  by  Fraudulent  RepresetUations. — Defence. — 
Qmsidei-aiion, — Pleading. —To  a  suit  on  a  promissory  note,  an  answer  is 
good  which  alleges  that  the  note  sued  on  was  obtained  hj  presenting  to 
the  defendant  certain  notes  and  receipts  made  by  the  defendant  to  the 
plaintiff  twenty-five  years  before,  with  false  credits  endorsed  thereon, 
and  representing  that  all  were  valid  and  binding,  with  a  threat  to  sue 
thereon;  that  the  defendant  was  very  aged,  and  the  transaction  con- 
cerning the  execution  of  the  papers  had  wholly  passed  from  his  mem- 
ory, and  he  believed  the  plaintiff 's  representations,  that  the  plaintiff 
had  fraudulently  and  quietly  waited  until  the  defendant  would  forget, 
for  the  purpose  then  of  imposing,  as  aforesaid,  on  the  defendant  with 
said  papers;  that  in  fact  said  notes  and  receipts  were  made  for  goods  at 
the  time  delivered  to  the  defendant  temporarily  for  the  plaintiff's  ac- 
commodation, all  of  which  were  in  a  few  days  returned  to  the  plaintiff, 
and  the  notes  and  receipts  were  to  be  cancelled,  all  which  the  plaintiff 
well  knew  when  the  note  in  suit  was  given,  which  was  done  in  settle- 
ment of  a  part  thereof. 

Witness. — Competency  of  Pirties. — Statute  Construed. — Section  499,  R.  S. 
1881,  making  parties  incompetent  as  witnesses,  applies  only  to  the  cases 
specified  therein. 

From  the  Porter  Circuit  Court. 

N.  J.  Bozarthy  for  appellant. 

A.  D.  Bartholomew  and  H.  A.  Gillette  for  appellee. 

CoLERiCK,  C. — This  action  was  brought  by  the  appellant 
upon  a  promissory  note  executed  to  him  by  the  appellee.  An 
answer^  consisting  of  two  paragraphs^  was  filed.  A  demur- 
rer to  the  second  paragraph  was  overruled,  and  a  reply  to 
both  paragraphs  was  then  filed.  The  issues  were  tried  by  a 
jury,  and  resulted  in  the  rendition  of  a  verdict  in  fevor  of 
the  appellee,  upon  which,  over  a  motion  for  a  new  trial,  judg- 
ment was  rendered.  The  rulings  of  the  court  upon  said  de- 
murrer and  motion  for  a  new  trial  are  assigned  as  errors. 

The  second  paragraph  of  the  answer  averred,  in  substance, 
that  prior  to  the  execution  of  the  note  sued  upon  the  appel- 
lant presented  to  the  appellee  certain  notes,  and  receipts,  call- 
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ing  for  money,  that  had  been  executed  by  the  appellee  more 
than  twenty-five  years  before  that  time^  and  demanded  their 
immediate  payment  or  settlement;  that  appellant  had  em- 
ployed an  attorney  to  collect  the  same,  who  was  then  threat- 
ening to  institute  an  action  thereon  unless  they  were  imme- 
diately paid  or  settled ;  that  appellee  was,  by  the  presenta- 
tion to  him  of  said  notes  and  receipts,  taken  by  surprise ; 
that  appellant  had  endorsed  upon  said  notes  and  receipts  false 
and  fictitious  credits,  purporting  to  represent  small  payments 
made  thereon  within  the  twenty  years  then  last  past,  of  which 
pretended  payments  the  appellee  was  wholly  ignorant ;  that 
appellant,  at  the  time  he  so  presented  said  notes  and  receipts, 
wisely  represented  and  stated  to  the  appellee  that  the  same 
-were  genuine,  and  represented  an  honest  indebtedness,  and 
that  said  pretended  credits  represented  actual  payments  made 
thereon,  and  that  appellee  could  in  no  way  escape  liability 
on  said  notes  and  receipts,  and  falsely  and  fraudulently  ex- 
pressing a  djBsire  on  his  part  to  avoid  litigation  proposed  to 
make  a  large  reduction  on  the  amount  of  said  claims  if  the 
appellee  would  execute  the  note  in  suit ;  that  appellee  was 
then  quite  aged,  and  the  transactions  in  which  said  pretended 
notes  and  receipts  had  their  origin  had  wholly  passed  from 
his  memory,  and  then  knowing  of  no  means  of  gainsaying 
the  appellant's  said  statements,  by  which  he  was  led  to  be- 
lieve and  did  believe  that  he  was  liable  on  said  notes  and 
receipts,  and  so  believing  and  relying  on  said  statements,  he 
executed  the  note  sued  upon  in  settlement  of  the  larger  claim 
of  the  appellant  represented  by  said  notes  and  receipts.  It 
is  then  averred  that  the  appellee,  since  the  execution  of  the 
note  in  suit,  has  learned,  and  charges  the  fact  to  be,  that  all 
of  said  no.tes  and  receipts  were  given  for  certain  goods  which 
were,  at  the  time  of  the  execution  of  said  notes  and  receipts, 
placed  by  the  appellant  in  his  hands  for  the  accommodation 
of  the  appellant,  and  for  a  temporary  purpose,  all  of  which 
goods  were  within  a  few  days  thereafter  returned  to  the  ap- 
VoL.  96.-7 
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pellant,  and  said  notes  and  receipts  were  to  be  cancelled  and 
surrendered^  and  that  none  of  the  alleged  payments  repre- 
sented by  said  pretended  credits  had  ever  been  made  on  said 
notes  and  receipts^  and  that  all  of  these  &cts  were  well  known 
to  the  appellant  at  the  time  of  his  making  the  representations 
aforesaid^  and  at  the  time  of  the  giving  of  the  note  in  suit^ 
and  that  at  said  times  the  appellant  well  knew  that  he  had 
no  honest  claim  against  the  appellee  for  any  sum  whatever, 
and  had  quietly  and  fraudulently  kept  said  notes  and  receipts 
until  the  facts  connected  therewith  had  escaped  the  recollec- 
tion of  the  appellee,  and  entered  said  false  and  fraudulent 
credits  on  said  notes  and  receipts  for  the  fraudulent  purpose 
of  avoiding  the  effect  of  the  statute  of  limitations  thereon, 
and  thereby  impose  upon  the  appellee  an  apparently  valid 
claim,  which  the  appellant  all  the  while  knew  was  wholly 
false  and  fictitious.     Wherefore,  etc. 

It  is  true,  as  asserted  by  the  appellants,  that  representations 
to  be  fraudulent  must  be  made  concerning  existing  facts,  and 
that  fraud  can  not  be  predicated  upon  representations  of  the 
law,  however  false  they  may  be,  as  every  person  is  bound  to 
know  the  law.  Burt  v.  Bowles,  69  Ind.  1.  But  in  this  case 
the  only  important  and  material  representations  recited  in 
the  answer  under  consTderation,  as  constituting  the  fraud 
complained  of,  related  to  existing  facts.  As  a  general  rule 
a  party  who,  by  fraudulent  representations  as  to  existing  facts,, 
has  been  induced  to  execute  an  agreement,  may  set  up  such 
representations  in  bar  of  an  action  on  the  agreement.  Clem 
V.  Newcastle,  etc,  R.  R.  Co.,  9  Ind.  488.  And  a  contract 
procured  by  such  representations  may  be  avoided,  though 
the  means  of  obtaining  information  was  fully  open  to  the 
party  deceived,  where,  from  the  circumstances,  he  was  in- 
duced to  rely  upon  the  information  and  representations  of 
the  other  party.  Matlock  v.  Todd,  19  Ind.  130.  See,  to  same 
effect,  Bischqf  v.  Goffelt,  6  Ind.  23 ;  Ricketts  v.  Braun,  42 
Ind.  316;  Worley  v.  Moore,  77  Ind.  567.  Upon  the  facts 
stated  in  the  answer,  the  appellee,  if  he  had  paid  in  moneys 
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the  notes  and  receipts  therein  referred  to,  in  lieu  of  execut- 
ing therefor  the  note  sued  upon,  might  have  recovered  the 
money  back  in  an  action  brought  by  him  for  that  purpose. 
See  Brown  v.  College  Comer,  etc.,  Gravel  Road  Co.,  66  Ind. 
110;  Lewdlen  v.  Garrett,  58  Ind.  442  (26  Am.  R.  74).  The 
answer  was  sufficient,  and,  therefore,  the  demurrer  was 
properly  overruled. 

The  only  reasons  assigned  in  support  of  the  motion  for  a 
new  trial,  that  are  urged  by  the  appellant  in  this  court,  are : 

First.  That  the  verdict  *  is  not  sustained  bv  sufficient  evi* 
dence,  and  is  contrary  to  the  evidence. 

Second.  That  the  court  erred  in  refusing  to  suppress  cer* 
tain  portions  of  the  deposition  of  the  appellant  which  was 
taken  by  the  appellee. 

Third.  That  the  court  erred  in  permitting  the  appellee  to 
testify  to  certain  facts,  which  are  specified  in  the  motion. 

We  have  carefully  examined  the  evidence,  and  find  that  it 
fully  sustains  the  verdict.  If  it  merely  tended  to  support  it, 
we  could  not,  under  the  well  settled  practice  of  this  court, 
disturb  the  verdict  on  the  weight  of  the  evidence. 

The  appellant  insists  that  neither  he  nor  the  appellee  was 
a  competent  witness  to  testify,  as  they  were  required  and  per- 
mitted to  do,  over  the  appellant's  objection,  to  matters  re- 
lating to  said  notes  and  receipts,  which  occurred  prior  to  the 
death  of  John  Cross,  the  ancestor  of  the  appellant,  to  whom 
they  were  payable,  and  cites,  in  support  of  his  assertion,  sec- 
tion 499,  R.  S.  1881,  which  provides  that,  "  In  all  suits  by 
or  against  heirs  or  devisees,  founded  on  a  contract  with  or  de- 
mand against  the  ancestor,  to  obtain  title  to  or  possession  of 
property,  real  or  personal,  of,  or  in  right  of,  such  ancestor,  or 
to  affect  the  same  in  any  manner,  neither  party  to  such  suit 
shall  be  a  competent  witness  as  to  any  matter  which  occurred 
prior  to  the  death  of  the  ancestor." 

This  action  w^as  not  brought  "  by  or  against  heirs  or  dev- 
isees," nor  was  it  *'  founded  on  a  contract  with  or  demand 
against  the  ancestor."  •   It  was  instituted  by  the  appellant  in 
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his  own  right,  on  a  promissory  note  executed  to  him  by  the 
appellee,  and,  therefore,  the  provision  of  the  statute  above  set 
forth  is  not  applicable  to  this  case.  Again,  the  record  shows 
that  before  the  deposition  was  read  to  the  jury  the  appellant 
was  called  as  a  witness  and  testified  that  the  notes  and  receipts 
were  assigned  to  him,  for  a  valuable  consideration,  by  said 
John  Cross  in  his  lifetime,  and  it  also  appears  by  the  record 
that  before  any  of  the  evidence  which  was  objected  to  was  in- 
troduced, proof  had  b^en  adduced  clearly  showing  that  al- 
though the  notes  and  receipts  on  their  face  purported  to  be 
payable  to  John  Cross,  he,  in  fact,  had  no  interest  what- 
ever in  them,  and  that  they  actually  belonged  to  the  appel- 
lant, who  at  the  time  of  their  execution  was  in  embarrassed 
circumstances,  and  had  caused  the  notes  to  be  made  payable 
to  his  fether,  so  as  to  place  them  beyond  the  reach  of  his 
creditors.  No  error  was  committed  in  the  admission  of  the 
evidence. 

It  is  also  insisted  by  the  appellant  that  the  court  erred  in 
permitting  the  appellee  to  prove  that  a  certain  note  executed 
by  him,  and  which  was  surrendered  to  him  by  the  appellant  at 
the  time  of,  and  to  induce,  the  execution  of  the  note  in  suit 
by  the  api>ellce,  was  given  by  him  without  any  consideration 
therefor.  It  was  proper,  if  not  necessary,  for  the  appellee  to 
prove  that  the  note  which  was  so  surrendered  to  him  was 
valueless,  and,  therefore,  constituted  in  fact  no  consideration 
whatever  for  the  note  sued  upon,  and  for  that  purpose  the 
evidence  was  material  and  competent. 

This  disposes  of  all  the  questions  which  have  been  pre- 
sented for  our  consideration,  and  there  being  no  error  in  the 
record  the  judgment  ought  to  be  affirmed. 

Per  Curiam. — The  judgment  of  the  court  below  is  affirmed 
at  the  costs  of  the  appellant. 

Filed  June  4,  1884 
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Gerard  et  al.  v.  Dill  et  al. 

Replevin. — Compromige. — DismimaL — Smt  on  Bond, — Where  a  suit  in  re- 
pleyin  is  compromised  and  settled  by  the  parties,  and  dismissed  accord- 
ingly, no  suit  can  be  maintained  on  the  replevin  bond. 

From  the  Montgomery  Circuit  Court. 

P.  8.  Kennedy,  S.  0.  Kennedy,  G.  W.  Paul,  if.  D.  White 
and  J,  E,  Humphries,  for  appellants. 

J,  M.  Thompson,  W.  B.  Herod  and  W.  H.  Thompson,  for 

appellees. 

* 

Elliott,  J.— The  complaint  of  the  appellants  counts  on 
an  undertaking  filed  by  the  appellees  in  an  action  of  replevin 
instituted  by  them. 

The  second  paragraph  of  the  answer  reads  thus :  "  The  de- 
fendants, for  further  cause  of  defence,  say  that  before  the 
bringing  of  this  suit  they  fully  settled,  compromised  and  dis-^ 
missed,  by  and  with  the  consent  and  co-operation  of  plaintiff 
Matthew  J.  Gerard,  the  action  of  replevin,  in  which  the  bond 
sued  on  was  given,  and  said  Matthew  J.  Gerard,  for  himself^ 
and  as  the  agent  of  his  co-plaintiff  herein  at  the  same  time,^ 
and  in  consideration  of  said  dismissal,  agreed  that  the  whole 
matter  of  difference  between  the  parties  thereto  should  be 
forever  ended,  and  that  litigation  should  cease."  The  answer,, 
although  not  well  drawn,  is  good,  for  it  shows  an  agreement 
of  compromise,  ending  all  litigation  and  settling  the  entire 
controversy.  A  defendant  who  procures  a  dismissal  of  an 
action  of  replevin  in  execution  of  an  agreement  adjusting  all 
matters  of  difference  and  terminating  the  controversy,  can 
not  maintain  an  action  on  the  bond  filed  in  the  cause  by  the 
plaintiff.  It  would  be  unjust  to  permit  him  to  allege,  as  a 
breach  of  the  bond,  that  which  he  had  stipulated  for  in  an 
agreement  of  compromise.  We  need  not  inquire  what  the 
rule  would  be  where  there  was  nothing  more  than  a  simple^ 
mutual  agreement  to  dismiss,  for  here  there  was  an  agreement 
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of  compromise  providiDg  that  all  matters  of  difference  should 
be  forever  ended^  and  that  all  litigation  should  cease.  The 
cases  cited  by  the  appellants,  O'Neal  v.  Wade,  3  Ind.  410, 
StevUcm  v.  Earnest,  80  111.  513,  and  Hall  v.  Smith,  10  Iowa,  45, 
are  not  in  point.  The  last  case  is  nearest  in  point,  but  in  that 
case  there  was  nothing  more  shown  than  the  defendant's  con- 
sent to  the  dismissal  of  the  action.  There  is,  however,  even 
in  that  case  a  dissenting  opinion,  which  is  not  easily  answered. 
The  decision  in  HoUinabee  v.  Ritcheyy  49  Ind.  261,  goes  much 
&rther  than  we  are  required  to  do,  for  it  was  there  held  that 
any  agreement  between  the  parties  varying  the  terms  of  the 
bond  would  release  the  sureties. 

The  evidence  fully  supports  the  verdict.     Judgment  af- 
firmed. 

Filed  May  9, 1884.    Petition  for  a  rehearing  overruled  June  4, 1884. 
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■5^  ^  WrrNiaB.— B-o/  of  Husband^s  Declarations  by  Wife.—DecedenU^  EskUa.^ 

After  the  husband's  death,  his  wife  is  a  competent  witness  to  prove  his 

declarations  made  to  others  in  her  hearing. 
^   ^Qg  EviDiBNOE. — JB«  0€fiUB.—DeelaraHon8  of  Ownership. — The  declaration  of  one, 

152   474  shown  to  be  at  the  time  in  possession  of  personal  property,  that  he  owns 

it,  is  proper  evidence  in  behalf  of  his  administrator,  in  a  suit  by  the 

latter  to  recover  it. 

From  the  Knox  Circuit  Court. 

O.  O.  Reily  and  W.  C.  Niblack,  for  appellant. 
W.  A.  OuUop  and  G.  W.  Shaw,  for  appellee. 

fiiCKNELL^  C.  C. — The  appellee^  as  administrator  of  Rob- 
ert McConnelly  deceased^  brought  this  action  against  the  ap- 
pellanty  the  daughter  of  said  intestate^  to  recover  a  horse  and 
t^uggy  and  other  personal  property,  alleged  to  be  a  part  of  the 
intestate'd  estate. 
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The  defence  was  the  general  denial. 

The  court  found  for  the  plaintiff  as  to  the  horse  and  buggy^ 
and  for  the  defendant  as  to  the  other  property.  Judgment 
was  rendered  upon  the  finding  after  the  defendant's  mdtion 
for  a  new  trial  was  overruled.  The  defendant  appealed.  The 
error  assigned  is  overruling  the  motion  for  a  new  trial. 

The  reasons  for  a  new  trial  are : 

1.  The  finding  is  contrary  to  law. 

2.  The  finding  is  not  sustained  by  sufficient  evidence. 

3.  Permitting  the  plaintiff  to  testify  that  the  deceased^  in 
lis  lifetime,  said  that  he  owned  the  property  in  controversy. 

4.  Permitting  the  plaintiff  to  prove,  by  Columbus  Robin- 
son, that  the  decedent  said  to  him,  in  the  absence  and  out  of 
the  hearing  of  the  defendant,  that  the  horse  in  question  was 
fais  horse — that  is,  the  decedent's  horse. 

5.  Permitting  the  plaintiff  to  prove,  by  the  decedent's 
widow,  that  the  decedent  said  to  her  during  their  marriage, 
and  in  the  presence  of  the  defendant,  that  the  horse  and 
buggy  in  suit  were  his  property. 

It  appeared  in  evidence  that  the  sheriff,  under  an  execu- 
tion against  the  decedent,  levied  upon  the  property  in  con- 
troversy and  sold  it  to  the  appellant.  The  sheriff's  return, 
as  between  the  parties  to  this  suit,  is  conclusive  that  the  ap- 
pellant was  the  purchaser.  Splahn  v.  OiUespie,  48  Ind.  397 ; 
Fry  V.  GcUlaapie,  61  Ind.  478. 

It  appeared  that  when  the  property  was  levied  on,  and  af- 
terwards, the  decedent,  with  his  wife  and  his  daughter,  the 
appellant,  were  living  together  on  a  &rm  in  the  same  house* 

The  decedent's  widow  testified  that  the  decedent  had  the 
property  in  his  possession,  claiming  to  own  it  up  to  the  time 
of  his  death ;  that  she  married  the  decedent  about  two  months 
before  his  death,  and  that  during  those  two  months  the  dece- 
dent had  said  property  in  his  possession  and  claimed  it  a|  his 
own.  To  this  testimony  there  was  no  objection,  but  this  wit* 
iiess  also  stated  as  follows : 

The  plaintiff's  counsel  asked  the  witness :   ^'  What,  if  any- 
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thing,  the  decedent  had  told  his  daughter  Lucinda  (  the  ap- 
pellant) concerning  the  ownership  of  the  property  in  the 
presence  of  either  of  the  defendants?"  To  this  the  defend- 
ants objected,  because  the  witness  could  not  lawfully  testify 
to  any  communication  made  to  her  by  her  husband  during 
coverture.  The  court  overruled  the  objection,  and  the  wit- 
ness answered  that  "  her  husband  had  told  his  daughter  Lu- 
cinda (the  appellant)  that  the  horse  and  buggy  were  his  and 
he  intended  to  keep  them." 

The  admission  of  this  testimony  is  the  fifth  reason  for  a 
new  trial,  but  it  is  not  available  because  no  exception  was 
taken  to  the  order  of  the  court  overruling  the  objection,  and 
because  the  statute,  section  497,  R.  S.  1881,  excludes  com- 
munications made  by  the  husband  to  the  wife,  and  the  state- 
ment here  proved  was  a  communication  by  the  husband  to 
his  daughter. 

This  witness  further  testified  that  one  day  her  own  daugh- 
ter and  the  appellant  were  about  to  go  to  the  postoffice,  and 
the  decedent  hitched  up  the  horse  and  buggy  for  them,  and 
was  tired  of  waiting  for  them,  and  called  to  them  that  if  they 
did  not  come  he  would  put  a  stop  to  their  using  the  horse 
and  buggy.  On  cross-examination  this  witness  said  that  the 
defendant  Lucinda  and  her  father  disputed  twice  about  the 
ownership  of  this  property,  and  that  at  one  of  these  times 
said  Lucinda  told  her  father  that  he  knew  the  horse  and 
buggy  were  hers,  to  which  he  replied  that  he  had  furnished 
the  money  to  her  to  buy  them  with. 

Columbus  Robinson  testified  that  after  the  sherifi*^s  sale  the 
decedent  had  the  horse  and  buggy  and  used  them,  claiming 
them  as  his  own,  and  that  witness  hired  the  horse  from  de- 
cedent and  plowed  with  him  in  sight  of  said  Lucinda,  who 
made  no  objection,  and  that  the  decedent  bought  corn  and 
oats  for  the  hfirse  from  the  witness,  and  paid  him  for  part  of 
it  atd  owed  him  for  the  remainder. 

To  this  testimony  there  was  no  objection,  but  the  appellee^s 
counsel  then  asked  this  witness, "  What,  if  anything,  did  Robert 
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McConnell  say  concerning  the  ownership  of  the  property 
while  he  was  in  possession  of  it?*'  To  this  question  the  ap- 
pellant objected^  unless  the  statement  was  made  in  the  pres- 
ence of  one  of  the  defendants,  but  the  court  overruled  the 
objection,  and  the  witness  answered  that  "  When  he  was  sell- 
ing the  corn  and  oats  to  Robert  McConnell,  he  said  the  horse 
and  buggy  were  his,  and  he  would  mortgage  them  to  me  to 
make  me  safe ;  that  at  this  time  neither  of  the  defendants 
was  present/'  This,  it  will  be  observed,  was  in  answer  to  a 
question,  "  what  did  he  say  while  in  possession  of  the  prop- 
erty concerning  the  ownership  of  it?"  The  admission  of  this 
answer  to  that  question  is  the  fourth  reason  alleged  for  a 
new  trial.  But  it  was  admissible  as  part  of  the  res  gestce. 
Greenl.  Ev.,  sections  108,  109;  Whart.  Ev.,  section  259.  In 
this  section  Wharton  savs  that  such  declarations  "are  admissi- 
ble,  though  hearsay,  because  in  such  cases,  from  the  nature  of 
things,  it  is  the  act  that  creates  the  hearsay,  not  the  hear- 
say the  act."  Whenever  it  is  competent  to  prove  an  act,  a  dec- 
laration of  the  actor  accompanying  the  act,  and  relating 
thereto,  may  also  be  proved. 

In  Hamitton  v.  State,  36  Ind.  280  (10  Am.  R.  22),  this 
court  said  of  such  declarations :  "  They  are  a  part  of  the 
transaction,  and  for  that  reason  are  admissible;  and  it  makes 
no  difference,  so  far  as  the  admissibility  of  the  declaration  is 
concerned,  whether  it  be  in  favor  of,  or  against  the  party 
making  it.  If  the  ajct  is  one  of  alleged  criminality,  and  the 
accompanying  declaration  tends  to  show  it  to  be  innocent,  it 
is  equally  admissible  as  where  the  tendency  is  to  show  the 
criminality  of  the  act ;  and  it  may  be  given  in  evidence  by 
the  defendant  as  well  as  by  the  State."  Soo,  also,  to  the  same 
effect,  Boone  Co.  Bank  v.  Wallace,  18  Ind.  82;  Lans  v.  State, 
16  Ind.  14^  •  -  • 

In  Abney  v.  Ktngaland,  10  Ala.  355,  Collier,  C.  J., says: 
"  It  has  been  often  held,  that  what  a  person  in  the  possession 
of  real  or  personal  estate  says,  in  respect  to  the  same,  are  ad- 
missible as  part  of  the  res  gestoeJl  And  in  McBride  v.  Thomp- 
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9071,  8  Ala.  650y  it  was  said  by  the  court:  '^The  affirmation 
of  the  party  in  possession^  that  he  held  in  his  own  right^  or 
under  another,  is  proper  evidence  as  part  of  the  res  gestce, 
which  res  gedce  is  his  continuous  possession/'  These  state- 
ments of  the  Uw  by  the  court  of  Alabama  were  cited  and 
adopted  by  this  court  in  Tedrowe  v.  Eaher,  56  Ind.  443,  and 
were  followed  in  Bunnell  v.  Studebaker,  88  Ind.  338,  and  in 
Kuhns  V.  Gates,  92  Ind.  66. 

In  the  present  case  the  principal  question  was,  to  whom  did 
the  property  belong?  It  was  competent  to  prove  Robert  Mc- 
ConnelPs  possession  of  the  horse  and  buggy  as  prima  facte 
evidence  of  his  ownership,  and  the  act  of  possession  behig 
proved,  his  declarations  while  in  possession,  indicating  the 
character  of*  that  possession,  to  wit,  that  he  held  as  owner, 
were  admissible,  whether  made  in  the  presence  of  the  other 
party  or  not,  and  whether  they  operated  in  his  favor  or  not. 

"It  is  no  objection  to  such  declarations  that  they  are  self- 
serving,  if  they  are  part  of  the  res  gestce,^'  Whart.  E\\,  sec- 
tion 262.  EniwhisUe  v.  Feighner,  60  Mo.  214 ;  Harriman  v. 
SUywey  57  Mo.  93 ;  Elkhis  v.  McKean,  79  Pa.  St.  493 ;  JTWttr- 
ance  Go.  v.  Modey,  8  Wal.  397 ;  1  Phillipps  Ev.,  Cowen  & 
HilPs  notes,  592  to  601,  644. 

There  is  another  rule,  to  wit,  that  the  declarations  of  a 
vendor  can  not  be  received  in  disparagement  of  the  title  of 
his  vendee.  Kieth  v.  Kei^r,  17  Ind.  284;  Campbell  v.  (7oon,  51 
Ind.  76;  Garner  v.  Graves,  54  Ind.  188*;  Kennedy  v.  Divine, 
77  Ind.  490 ;  Tedrowe  v.  Esher,  sttpra.  But  that  rule  is  not 
applicable  to  cases  of  a  mere  colorable  sale,  where  there  is  no 
real  change  of  ownership.  In  the  present  case  there  was  ev- 
idence of  declarations  of  the  decedent,  unobjected  to  and  made 
in  appellant's  presence,  showing  that  although  the  appellant 
was  the  nominal  purchaser  at  the  sheriff's  sale,  yet  she  bought 
with  money  furnished  for  that  purpose  by  her  father,  the  judg- 
ment debtor,  and  for  his  benefit,  and  that  he  remained  the 
real  owner  of  the  property,  in  possession  of  it  all  the  time. 

In  addition  to  the  testimony  unobjected  to  and  hereinbe- 
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fore  set  forth,  Albert  Sha£Fer  testified  that  before  the  sale  said 
Bobert  McConnell,  in  the  presence  of  the  appellant,  asked 
the  witness  to  bay  the  property,  alleging  that  the  attorney  on 
the  other  side  objected  to  his  daughter  bidding  off  the  prop- 
erty, and  that  after  the  sale  the  said  Robert  McConnell  had 
charge  of  the  horse  and  buggy,  and  controlled  it  and  offered 
to  sell  it  to  Mr.  Reel,  in  the  presence  of  the  appellant,  and 
she  made  no  objection. 

The  third  cause  for  a  new  trial  is  that  the  plaintiff  was  per- 
mitted to  testify  as  to  what  the  decedent  had  said  in  his  life- 
time; but  the  bill  of  exceptions  shows  that  the  testimony 
thus  permitted  to  be  introduced  was  not  in  reference  to  the 
said  horse  and  buggy ;  therefore  this  cause  for  a  new  trial  need 
not  be  considered. 

The  only  remaining  causes  for  a  new  trial  are  the  first  and 
second,  which  allege  that  the  finding  was  not  sustained  by  the 
evidence,  and  was  contrary  to  law.  But  there  was  evidence 
tending  to  sustain  the  finding  of  the  court,  and,  therefore,  the 
verdict  can  not  be  disturbed.     Webb  v.  Zeller,  90  Ind.  446. 

The  ruling  herein,  that  where  an  act  is  admissible  in  evi- 
dence, a  declaration  accompanying  the  same  may  also  be 
proved  as  essentially  a  part  of  the  act,  is  not  in  conflict  with 
the  cases  of  Bri«tor  v.  Bristor,  82  Ind.  276,  Somera  v.  Somera, 
85  Ind.  599,  and  Kuhns  v.  Gatea,  supra.  In  Briator  v.  -Bm- 
toTy  aupray  the  court  said :  "A  party's  declarations  are  compe- 
tent evidence  against  him  or  his  representatives,  but  can  not 
be  adduced  by  or  in  fevor  of  either." 

That  is  the  general  rule,  but  an  exception  thereto  is  that 
when  declarations,  qualifying  and  giving  character  to  an  act 
proper  to  be  given  in  evidence,  accompany  that  act,  they 
are  admissible  whether  self-serving  or  not,  because  they  are 
a  part  of  the  res  gestos. 

In  Somera  v.  Somers^  stipra^  where  a  declaration  was  held 
inadmissible  as  mere  hearsay,  it  did  not  appear  that  the  dec- 
laration was  a  part  of  the  res  gestce.  In  Kuhns  v.  Gates,  syprOf 
the  decision  is  exactly  in  accordance  with  the  present  raling. 
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There  was  no  error  in  overruling  the  motion  for  a  new 
trial.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered^  on  the.  foregoing 
opinion^  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed^  at  the  costs  of  the  ap- 
pellant. 

Filed  May  4,  1884. 


No.  11,515. 

Powell  v.  The  State,  ex  rel.  Salyers. 

Bastardy. — Civil  Action, — Appeal  to  Supreme  Court, — A  prosecution  io 
bastardy  is  a  civil  action,  and  is  governed  by  the  provisions  of  the  civil 
code  in  ail  respects  not  provided  for  in  the  act  rcgullting  such  proee- 
cutions;  and,  therefore,  an  appeal  may  be  taken  to  the  Supreme  Court 
from  the  judgment  of  the  circuit  court  in  a  prosecution  in  bastardy,  in 
either  of  the  modes  provided  for  taking  such  an  appeal  in  a  civil  ac- 
tion, and  the  fact  that  an  appeal  was  prayed  for,  in  one  of  these  modes, 
is  no  ground  for  the  dismissal  of  an  appeal  actually  taken  in  one  of 
the  other  modes.  * 

Same. — Cojitinuance. — Error, — It  is  error  to  refuse  the  defendant  a  contin- 
aance,  in  a  prosecution  for  bastardy,  upon  a  sufficient  application  there* 
for,  on  the  ground  of  absent  witnesses. 

From  the  Marion  Circuit  Court. 

Z.  K,  McCormacky  B,  F.  Davis  and  S.  A.  Forkner,  for  ap- 
pellant. 

W.  T,  Brown,  Prosecuting  Attorney,  D.  K,  Partlow  and  iJ, 
Denny,  for  appellee. 

HowK,  C.  J. — This  was  a  prosecution  by  the  appellee's 
relatrix  against  the  appellant,  upon  the  charge  that  he  was 
the  father  of  her  unborn  child,  which,  if  born  alive,  would 
be  a  bastard.  Upon  the  trial  of  the  cause  by  a  jury,  in  the 
circuit  court,  a  vordict  was  returned  "  that  the  relatrix,  Han- 
nah A.  Salyers,  is  pregnant  with  a  bastard  child,  and  that 
the  defendant,  George  Powell,  is  the  father  of  such  bastard 
child.''  Over  the  appellant's  motion  for  a  new  trial,  the  court 
assessed  the  amount  to  be  paid  by  him  for  the  maintenance 
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and  education  of  the  child  of  the  relatrix^  and  provided  in 
what  instalments  and  when  the  amount  should  be  paid ;  and 
judgment  was  rendered  accordingly. 

Error  is  assigned  here  by  the  appellant  upon  the  overrul- 
ing of  his  motion  for  a  new  trial.  The  appellee's  relatrix, 
appearing  specially,  has  moved  this  court  in  writing  to  dis- 
miss this  appeal  upon  the  ground  that  the  appellant,  at  the 
time  of  the  rendition  of  the  judgment,  had  prayed  the  trial 
court  for  an  appeal  to  this  court,  which  was  granted  upon 
his  filing  an  appeal  bond,  in  a  certain  penalty  and  with  good 
freehold  surety,  and  that  he  had  filed  no  such  appeal  bond 
at,  before  or  since  the  time  of  taking  this  appeal.  This  mo- 
tion must  be  overruled.  It  is  true,  that  the  act  of  May  6th, 
1853,  regulating  prosecutions  in  bastardy,  does  not  in  terms, 
nor  does  any  of  its  amendments,  make  any  ^provision  for  an 
appeal  from  the  judgment  of  the  circuit  court  in  such  a  pros- 
ecution to  the  Supreme  Court.  Sections  978  to  999,  R.  S. 
1881.  In  section  •983,  R.  S.  1881,  it  is  provided  that  "The 
trial  and  continuance  thereof  of  such  prosecution,  both  be- 
fore the  justice  and  in  the  circuit  court,  shall,  in  all  respects 
not  herein  otherwise  provided  for,  be  governed  by  the  law 
regulating  civil  suits.''  We  have  repeatedly  decided  that  a 
prosecution  for  bastardy  is  a  civil  suit  or  proceeding,  and  is 
governed  by  the  provisions  of  the  civil  code  in  all  respects 
not  provided  for  in  the  act  regulating  prosecutions  in  cases 
of  bastardy.  State,  ex  rel.y  v.  Brown,  44  Ind.  329 ;  Oalvin  v. 
Statej  ex  re/.,  56  Ind.  51 ;  Burt  v.  State,  ex  reL,  79  Ind.  359. 

Under  the  civil  code  a  party  to  a  final  judgment  of  the  circuit 
court  may  appeal  therefrom  to  this  court,  in  either  one  of  three 
diflferent  modes,  within  one  year  after  the  rendition  thereof. 
The  &ct  that  the  appellant,  in  the  case  in  hand,  first  prayed 
an  appeal  in  term  time  of  the  trial  court,  which  was  granted, 
would  not  preclude  him  from  afterwards  taking  his  appeal  in 
either  of  the  two  modes  provided  in  section  640,  R.  S.  1881, 
and  certainly  affords  no  sufficient  ground  for  the  dismissal 
of  his  appeal,  thus  taken. 
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The  overruling  of  appellant's  motion  for  a  continuance  of 
the  case  was  assigned  as  cause  for  a  new  trial  in  his  motion 
therefor,  and  is  the  first  ruling  complained  of  as  erroneous 
in  the  brief  of  his  counsel.  The  relatri;^  filed  her  complaint 
against  the  appellant  in  this  case,  before  the  justice  of  the  peace^ 
on  the  10th  day  of  January,  1884 ;  and  on  the  same  day  he  was 
arrested  on  such  charge,  and  the  relatrix  was  examined,  under 
oath,  and  her  sworn  statements  were  reduced  to  writing  by 
and  before  such  justice.  The  cause  was  called  for  trial  in  the 
circuit  court  on  the  12th  day  of  February,  1884,  when  the 
appellant,  upon  afiSdavit  filed,  moved  the  court  for  a  contin- 
uance of  the  cause.  The  motion  was  overruled  by  the  court 
and  the  trial  of  the  cause  at  once  proceeded,  resulting,  as  al- 
ready stated,  in  a  verdict  and  judgment  against  the  appel- 
lant. Did  the  trial  court  err  in  overruling  appellant's  mo- 
tion for  a  continuance?  This  is  the  important,  and,  as  we 
think,  controlling  question  in  this  case. 

The  application  for  the  continuance  was  made  on  account 
of  absent  witnesses  under  the  provisions  of  section  410,  R. 
S.  1881.  When  the  application  is  made  on  this  ground  the 
affidavit  must  show  (1)  the  name  and  residence  of  the  wit- 
ness, if  known,  and  the  probability  of  procuring  his  testi- 
mony within  a  reasonable  time;  (2)  that  the  absence  of  the 
witness  has  not  been  procured  by  the  act  or  connivance  of  the 
party,  nor  by  others  at  his  request,  nor  with  his  knowledge 
and  consent;  (3)  what  facts  the  party  believes  the  witness 
will  testify  to,  that  he  believes  them  to  be  true,  and  that  he 
is  unable  to  prove  such  facts  by  any  other  witness  whose  tes- 
timony can  be  as  readily  procured;  and  (4)  the  affidavit 
must  further  show  the  materiality  of  the  evidence  expected 
to  be  obtained  from  the  witness,  and  that  due  diligence  had 
been  used  to  obtain  the  attendance  of  the  witness,  or  that  the 
exercise  of  such  diligence  would  have  been  unavailing  to  ob- 
tain either  the  attendance  of  the  witness  or  his  evidence  at 
the  trial. 

We  are  of  opinion  that  in  each  one  of  the  particulars  spec- 
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ified  the  affidavit  filed  by  the  appellant  was  sufficient^  and 
that  it  was  error  in  the  court  to  overrule  his  motion  for  a 
continuance  of  the  cause.  No  good  purpose  would  be  sub- 
served by  our  setting  out,  in  this  opinion,  the  substance  even 
of  the  facts  which  the  appellant  claimed  he  could  prove  by 
his  absent  witnesses  named  in  his  affidavit.  It  will  suffice  to 
say  that  these  facts  were  materiaJ,  and  if  produced  and  be- 
lieved by  the  jury  the  verdict  would  probably  have  been  in 
fiivor  of  the  appellant. 

Other  rulings  of  the  trial  court  are  complained  bf  as  er- 
roneous by  the  appellant ;  but  as  these  are  not  likely  to  occur 
again  on  a  new  trial  of  the  cause,  we  need  not  and  do  not 
consider  them.  The  verdict  and  judgment  rest  upon  the  un- 
supported testimony  of  the  relatrix,  which,  as  it  appears  in 
the  record,  is  very  far  from  being  satisfactory  or  convincing, 
and  it  is  abundantly  contradicted  by  the  evidence  of  appel- 
lant's witnesses. 

For  the  error  of  the  court  in  refusing  the  appellant  a  con- 
tinuance we  think  that  the  appellant's  motion  for  a  new  trial 
ought  to  have  been  sustained. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded with  instructions  to  sustain  the  motion  for  a  new 

trial. 
Filed  March  28, 1884.    Petition  for  a  rehearing  overraledMune  6, 1884. 
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County  Treasurer. — County  Commissioners. — Avihoriiy. -^Righi  to  Buy 
Bonds. — County  Proptriy. — A  county  treasurer  who  has  received  from  his 
predecessor  United  States  bonds  belonging  to  the  county,  which  had  been 
purchased  by  order  of  the  county  board,  and  held  as  county  property, 
mnst,  on  sale  thereof,  account  for  the  entire  proceeds  thereof,  including 
any  premium,  and  he  can  not,  for  his  own  profit,  question  the  power  of 
the  county  to  make  the  purchase. 

From  the  Fountain  Circuit  Court. 
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T,  F.  Davidson,  for  appellant. 

L,  Nebeker  and  H.  H,  Dochterman,  for  appelliees. 

Elliott,  J. — The  complaint  of  the  relator  alleges  that 
on  the  16th  day  of  June,  1873,  the  board  of  commissioners 
of  Fountain  county,  issued  bonds  of  the  county  for  the  pur- 
pose of  building  a  jail,  and  th^t  to  pay  interest  on  these  bonds, 
and  to  create  a  sinking  fund  for  the  payment  of  the  princi- 
pal, taxes  were  duly  levied ;  that  the  taxes  levied  exceeded 
the  interest  in  the  sum  of  $60,000,  and  that  sura  was  placed 
in  the  hands  of  Isaac  Haupt,  then  the  treasurer  of  the  county ; 
that  on  the  10th  day  of  June,  1879,  the  board  of  com- 
missioners, at  tlie  request  of  Haupt,  made  the  following  or- 
der :  "  It  is  ordered  by  the  board  that  the  county  treasurer 
be  and  he  "is  hereby  authorized  to  invest  fn  United  States 
bonds  on  the  best  terms  obtainable,  from  time  to  time,  such 
amounts  of  county  funds  as  may  accumulate  in  the  county 
treasury,  over  and  above  the  amounts  necessary  to  defray 
current  expenses  of  the  county,  and  the  county  treasurer 
shall  Kold  said  bonds  in  the  treasury  for  the  payment  of  the 
county  bonds  issued  for  the  payment  of  the  cost  of  the  con- 
struction of  the  county  jail,  when  the  same  become  due.''  It 
further  alleged,  that  pursuant  to  this  order  Haupt,  as  treas- 
urer and  agwit  of  the  county,  purchased  government  bonds 
to  the  amount,  iu  all,  of  $50,000,  and  that  such  bonds  were 
registered  as  owned  by  "  Isa^c  Haupt,  treasurer  of  Fountain 
county,  Indiana ; "  that  the  purchase  of  the  bonds  was  re- 
ported by  Haupt  to,  and  his  action  fully  confirmed  by,  the 
board  of  commissioners;  that  when  he  made  his  settlements  in 
June,  1880,  and  in  June,  1881,  the  bonds  were  treated  as  the 
property  of  the  county,  and  as  such  accounted  for;  that  Isaac 
Haupt's  term  of  office  expired  on  the  15th  day  of  August, 
1881,  and  on  that  day  the  appellant,  as  his  successor,  took 
possession  of  the  office ;  that  the  latter  received  the  bonds 
with  other  property,  for  and  in  behalf  of  the  county,  and 
executed  the  following  receipt : 
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"♦59,541.58.  CJoviNGTON,  Ind.,  Aug.  14,  1881. 

"  Received  of  Isaac  Haupt,  ex-treasurer  of  Fountain  county, 
Indiana,  the  sum  of  fifty-nine  thousand  five  hundred  and  forty- 
one  ^^  dollars,  being  the  balance  due  said  county  on  account 
of  county  funds  held  by  said  Haupt  at  the  close  of  his  term 
of  office  as  county  treasurer,  as  per  exhibit  this  day  made, 
said  amount  consists  of  the  following  items : 
Five  per  cent.  United  States  bonds  at  par  value  .  $25,000  00 
Four  per  cent.  United  States  bonds  at  par  value  .  25,000  00 
"Currency 9,541  58 

"Total *59,541  58 

"  Henry  P.  Nixon, 
"  Treasurer  of  Fountain  County,  Indiana.'^ 

It  is  also  alleged  in  the  complaint,  that  Nixon  made  re- 
portj  as  treasurer,  to  the  board  of  commissioners,  but  the 
board  refused  to  approve  it,  because  it  did  not  account  for 
the  bonds  received  of  his  predecessor  in  office;  that  he  was 
afterwards  ordered  to  sell  the  bonds,  and  did  sell  them,  but 
refuses  to  account  for  the  premium  received  thereon. 

We  do  not  deem  it  necessary  to  inquire  whether  the  county 
had  or  had  not  authority  to  direct  the  then  treasurer,  Haupt, 
to  buy  the  bonds  of  the  United  States,  for  we  are  satisfied 
that  Nixon  has  no  right  to  contest  his  principaPs  ownership 
of  the  bonds.  He  received  them  as  the  property  of  the  county 
from  his  predecessor  in  office,  and  he  must  account  for  them 
as  the  property  of  the  county.  It  is  not  for  him  to  dispute 
the  authority  of  the  county  to  acquire  and  hold  property ;  he 
is  charged  with  no  such  duties,  and  invested  with  no  such 
functions.  His  duty  was  to  care  for  the  property  entrusted 
to  his  custody,  and  not  to  dispute  the  right  of  the  county  to 
entrust  him  with  it.  In  jnany  cases  the  principle  which  rules 
the  case  at  bar  has  been  declared  and  enforced.  It  was  said, 
in  Wilson  v.  Toton  of  MonliceUoj  85  Ind.  10,  that  "  It  is  a  fa- 
miliar doctrine  that  an  agent  who  receives  money  on  account 
Vou  96,— 8 
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of  his  principal  can  not  escape  an  accounting  upon  the  ground 
that  his  principal  had  no  right  to  engage  in  the  transaction 
which  yielded  the  money .'^  And  in  the  earlier  case  of  (My 
of  Indianapolis  v.  Skeen^  17  Ind.  628^  this  doctrine  was  ap- 
plied to  a  case  where  the  agent  attempted  to  evade  account- 
ing for  bonds  converted  by  him  on  the  ground  that  the  city 
had  no  authority  to  issue  them.  The  cases  of  Daniels  v.  Bar- 
ney, 22  Ind.  207,  United  Staiea  Ex.  Oo.  v.  Lticas,  36  Ind.  361, 
and  Reed  v.  Dougan,  54  Ind.  306,  assert,  very  emphatically, 
the  doctrine  that  where  an  agent  receives  money  or  property 
for  his  principal,  he  is  estopped  to  deny  the  principal's  right 
to  it.  A  treasurer,  or  other  oflScer,  who  receives  property  for 
a  public  corporation  and  as  its  agent,  has  no  right  to  inquire 
into  the  authority  of  the  corporation  to  acquire  the  property,, 
but  is  bound,  when  called  upon,  to  render  a  due  account.  Rossr 
V.  Gurtiss,  31  N.  Y.  606 ;  People,  ex  rel.,  v.  Brovm,  55  N.  ¥• 
180.  Many  cases  might  be  cited  in  support  of  the  general 
principles  we  have  stated,  but  we  deem  it  necessary  to  cite 
only  a  few  of  them  :  State  v.  Tumey,  81  Ind.  559,  vide  opin- 
ion, p.  564 ;  Boehmer  v.  County,  46  Pa.  St.  452 ;  Wylie  v. 
OaUagher,  46  Pa.  St.  205 ;  McLean  v.  ^ate,  8  Heisk.  22,  vide 
opinion,  p.  255 ;  Miller  v.  Moore,  3  Humph.  188 ;  McGuirev. 
Bry,  3  Rob.  (La.)  196 ;  Mississippi  Co.  v.  Jackson,  51  Mo.  23. 

It  is  a  familiar  rule  that  profits  accruing  from  the  property 
of  a  principal  belong  to  him,  and  not  to  the  agent.  This 
principle  runs  through  all  cases  where  there  is  a  relation  of 
trust,  and  it  is  everywhere  held  that  the  profits  belong  to  the 
owner  of  the  property,  and  not  to  the  mere  custodian.  A 
forcible  illustration  of  the  application  of  the  rule  is  furnished 
by  the  case  of  Hadley  v.  State,  ex  reL,  66  Ind.  271,  wherein 
it  was  held  that  the  treasurer  of  a  school  corporation  is 
bound  to  account  for  interest  accrued  on  warrants  issued  to 
him  by  the  city  officers.  The  case  cited  is  identical  in  prin- 
ciple with  the  present,  and  controls  it. 

The  question  between  Nixon  and  the  relator  is  entirely  dif- 
ferent from  what  would  have  been  the  question  had  his  pred- 
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ecessor  refused  to  buy  the  bonds  and  insisted  upon  his  right 
to  retain  the  money,  for,  when  Nixon  came  into  office,  the 
property  had  been  acquired,  and  be  received  the  bonds  as 
property,  and  not  as  money.  As  said  in  a  similar  case :  ^'  It 
does  not  lie  in  his  mouth  to  repudiate  his  solemn  official  acts 
for  his  individual  benefit/'  Ham  v.  SUvemaily  7  Hun,  33. 
The  plainest  principles  of  the  law  of  estoppel,  as  well  as  of 
justice,  require  that  he  should  not  be  permitted  to  reap  a 
profit  by  denying  what  he  had  solemnly  affirmed. 

County  commissioners  have  extensive,  although  by  no 
means  unlimited,  powers  over  county  finances,  and  when 
they  accept  the  settlement  of  county  officers  and  take  prop- 
erty, their  acts  will  generally  be  sustained.  In  the  present 
case,  they  had  authorized  Haupt  to  buy  these  bonds,  had  ap- 
proved his  current  and  final  reports  showing  the  purchase 
and  possession  of  them,  and  Nixon  had  treated  them  as  the 
property  of  the  county.  Under  these  circumstances,  he  can 
not  be  heard  to  aver  that  the  board  of  commissioners  tran- 
scended its  powers.  The  case  is  not  at  all  like  that  of  county 
officers  doing  a  thing  made  illegal  by  statute,  nor  is  it  like 
that  of  officers  going  entirely  outside  of  the  line  of  their  du- 
ties. A  review  of  the  adjudged  eases  will  show  that  the 
purchase  of  the  government  bonds  was  not  prohibited  by 
statute,  nor,  indeed,  entirely  beyond  the  authority  of  the 
commissioners.  In  Haktead  v.  Board,  etc,  56  Ind.  363,  it 
was  held  that  the  board  of  commissioners  had  authority  to 
lend  county  funds,  and  that  they  might  under  this  authority 
buy  and  take  an  assignment  of  a  mortgage,  although  the 
transaction  was  not  technically  a  loan.  It  was  said  in  Boards 
etc,,  v.  Saunders,  17  Ind.  437,  that  "  We  are  of  opinion  that 
under  these  and  various  other  statutes  that  might  be  referred 
to,  the  board  of  county  commissioners  have  a  supervisory 
control  over  the  finances  of  the  county,  and  consequently 
have  the  power  to  settle  in  reference  to  the  same,  and  to  bind 
the  corporation  by  such  settlemept.^'  In  Vanaradall  v.  State,  ex 
rel.,6o  Ind.  176,  it  was  held  that  the  board  had  authority  to  take 
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the  assignment  of  a  mortgage  in  payment  of  a  claim  due  the 
county.  A  distinction  was  drawn  between  the  violation  of 
an  express  statute  and  a  mere  want  of  power  in  the  case  of 
Sturgeon  v.  Board,  etCy  65  Ind.  302,  and  it  was  held  that  a 
note  given  for  an  unauthorized  loan  was  not  void.  In  Shan- 
non  V.  (y Boyle,  51  Ind.  565,  and  (y Boyle  v.  Shannon,  80  Ind. 
159,  it  was  decided  that  the  commissioners  have  general  au- 
thority over  county  property.  In  speaking  of  the  board  of 
commissioners  it  was  said,  in  State  v.  Clark,  4  Ind.  315,  that 
"  It  has  the  care  of  the  property  of  the  county,  as  well  as  its 
supervision  and  management.^'  The  decisions  of  other  courts 
are  in  harmony  with  our  own.  The  court  said  in  Boehmer 
V.  County^  46  Pa.  St.  452,  that  "  The  county  commission- 
ers are  the  contracting  power  and  the  fiscal  agents  for  the 
county ; "  and  it  was  held  that  a  county  treasurer  and  his 
sureties  were  liable  for  the  conversion  of  county  funds,  al- 
though the  commissioners  had  no  authority  to  borrow  the 
money  which  was  converted  by  the  treasurer.  Speaking  of 
the  board  of  commissioners  the  Supreme  Court  of  the  United 
States  said:  "It  is  for  all  financial  and  ministerial  purposes 
the  county."  Levy  Court  v.  Coroner,  2  Wal.  501.  The  cases 
agree  that  the  board  may  compromise  with  a  defaulting  treas- 
urer and  accept  property  in  satisfaction  of  the  claim  of  the 
county  it  represents.  State  Bank  v.  Chapelle,  40  Mich.  447  ; 
Board,  etc.,  v.  Bowen,  4  Lans.  (N.  Y.)  24 ;  Shanklin  v.  Board, 
etc.,  21  Ohio  St.  575.  In  the  case  last  cited  it  was  held  that 
the  board  might  accept  from  the  defaulting  officer  a  certificate 
of  deposit,  and  that  when  accepted  it  became  county  property. 
In  the  course  of  the  opinion  it  was  said  of  the  board  of  com- 
missioners that  "  it  is  in  an  enlarged  sense  the  representative 
and  guardian  of  the  county,  having  the  management  and  con- 
trol of  its  financial  interests."  It  seems  clear,  upon  these 
authorities,  as  well  as  upon  principle,  that  as  the  board  of 
commissioners  had  accepted  the  government  bonds  as  the 
property  of  the  county,  they  became,  so  far  at  least  as  the  ap- 
pellant is  concerned,  county  property,  and  he  can  not  be  per- 


MAY  TERM,  1884.  117 


NixoD  v.  The  State,  ex  reL  Lamb,  Auditor,  ei  aL 


mitted  to  question  the  action  of  the  commissioDers  for  the 
purpose  of  seizing  the  profit  accruing  from  the  investment. 
Judgment  affirmed. 

Filed  March  27, 1884. 

On  Petition  for  a  Rehearing. 

Elliott,  C.  J. — Counsel  for  appellant  insists  that  we  did 
not  correctly  state  the  averments  of  the  complaint  upon  the 
subject  of  the  ownership  of  the  bonds,  and  asserts  that  it  is 
not  averred  that  they  belonged  to  the  county  and  were  so 
treated  prior  to  the  appellant's  induction  into  office.  The 
record  directly  and  unmistakably  refutes  counsel's  assertion. 
It  is  repeatedly  averred  that  the  bonds  did  belong  to  the 
county,  and  were  delivered  to  and  received  by  the  appellant 
as  the  property  of  the  county.  We  copy  one  of  the  many 
averments  of  the  complaint :  "  That  in  pursuance  of  said  or- 
der and  under  and  by  virtue  of  the  same,  and  not  otherwise, 
the  said  Isaac  Haupt,  as  treasurer  of  said  county,  and  as  agent 
of  the  board,  did,  on  or  about  the  26th  day  of  November, 
1879,  for  the  use  and  benefit  of  said  county,  purchase  of  the 
United  States  registered  bonds  of  said  government." 

The  answer  does  aver  that  the  appellant  did  not  have  any 
agreement  with  his  predecessor  that  he  should  hold  the  bonds 
as  the  property  of  the  county,  but  it  contains  no  denial  of 
the  receipt  set  forth  in  the  complaint,  and  that  shows  how  the 
bonds  were  received  and  held.  It  is  true  that  a  receipt  may 
be  explained  or  contradicted,  but  there  are  no  facts  stated  ex- 
plaining or  contradicting  it,  and,  therefore,  it  is  admitted  to 
be  correct.  The  recitals  of.  a  receipt  are,  as  everybody  knows, 
prima  facie  true.  But  suppose  it  to  be  true  that  appellant 
had  signed  no  such  receipt,  and  had  made  no  agreement  with 
his  predecessor,  still  his  answer  does  not  meet  the  material 
averment  in  the  complaint  that  the  property  belonged  to  the 
county.  We  suppose  it  to  be  perfectly  clear  that  an  incom- 
ing treasurer  can  not  acquire  title  to  property  which  the 
county  owns  because  his  predecessor  omits  to  notify  him  that 
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the  county  does  own  it.  ■  If  it  were  conceded — a  concession 
the  record  does  not  warrant — that  every  other  material  alle- 
gation of  the  complaint  was  fully  answered^  the  answer  would 
still  be  bad  for  failure  to  answer  this  one  material  averment. 
An  answer  in  confession  and  avoidance  must  avoid  not  merely 
some  but  all  of  the  material  averments  of  the  complaint. 
The  material  feet  that  the  bonds  were  bought  with  county 
money  for  the  county,  and  were  held  by  the  appellant's  pred- 
ecessor as  county  property,  is  not  denied  directly  or  indi- 
rectly ;  and  with  this  material  fact  admitted,  the  appellant  has 
neither  a  legal  nor  a  moral  right  to  claim  the  profits  earned 
by  the  county  property.  But  there  is  more  than  this  fact 
admitted,  for  there  is  no  attempt  to  show  any  mistake  or  un- 
truth in  the  statements  of  the  receipt,  and  until  something 
of  the  kind  is  shown,  the  recitals  of  that  instrument  bind  the 
appellant. 

The  authorities  cited  in  the  original  opinion  show  that  the 
county  may  buy  property,  and  if  it  may  do  this  there  is  no 
reason  why  it  may  not  buy  government  bonds  where  it  is  re- 
quested by  the  treasurer,  and  in  cases  where  it  becomes  nec- 
essary for  the  protection  of  the  fund  to  make  some  invest- 
ment. It  is  shown  in  this  case  that  the  treasurer  desired  the 
investment  to  be  made  in  order  to  ensure  the  safety  of  the 
fund,  and  that  it  was  made  long  before  the  appellant  came  into 
office.  No  rule  of  law  or  ethics  authorizes  an  incoming  treas- 
urer to  sit  in  judgraent'on  the  acts  of  his  predecessor  and 
of  the  board  of  commissioners  performed  long  before  he  en- 
tered upon  his  official  duties.  If  a  county  board  buys  prop- 
erty it  has  no  right  to  buy,  the  treasurer  can  not  seize  it  for 
his  own  profit.  There  is  a  way  to  try  such  a  question,  but  it 
is  not  the  one  adopted  by  the  appellant. 

The  case  of  Board,  etc.,  v.  jFcnnzmore,  1  Coxe  (N.  J.)  242, 
so  much  relied  upon  by  the  appellant,  is  not  in  point.  We 
give  the  entire  opinion :  ^^Per  Curiam. — The  evidence  is  ad- 
missible ;  these  bonds  must  have  been  received  as  cash,  for 
the  defendant,  in  the  capacity  of  county  collector,  had  no 
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right  to  receive  them  in  any  other  way.  He  is  therefore  an- 
swerable as  for  so  much  cash ;  he  makes  himself  the  debtor 
by  receiving  them.  Besides,  after  having  admitted  the  cor- 
rectness of  the  charge  'against  him  on  a  former  occasion,  he 
will  not  be  permitted,  without  showing  some  good  reason,  to 
question  it  now."  We  have  no  such  case  here,  for  there  is 
no  question  as  to  what  the  treasurer  may  receive  in  payment. 
Here  the  funds  had  been  collected,  and  were,  at  the  request  of 
the  treasurer  and  by  order  of  the  board  of  commissioners, 
invested  in  government  bonds,  and  these  bonds  treated  as  the 
property  of  the  county. 

The  appellant  did  not  purchase  the  bonds;  he  simply  re- 
ceived them  as  property  turned  over  to  him  by  his  predeces- 
sor in  office,  and  was  not  entitled  to  notice  of  how  they  were 
held;  but  if  he  had  been,  the  manner  in  which  such  bonds 
were  registered  was  sufficient  to  impart  notice  of  the  fact  that 
Haupt  did  not  hold  them  in  his  individual  right.  Bundy  v. 
Town  of  MonticellOf  84  Ind.  119;  Shaw  v.  Spencer,  100  Mass. 
382.  Not  only  did  the  registry  impart  notice,  but  the  face 
of  the  bonds  themselves  also  gave  definite  information  of  the 
official  character  of  the  person  to  whom  they  were  payable. 

We  might  have  disposed  of  the  questions  now  made  upon 
the  answer  by  treating  them  as  waived,  by  a  failure  to  discuss 
them  in  the  original  brief,  but  we  have  thought  it  better  to 
•dispose  of  them  by  a  decision  upon  their  merits. 

Petition  overruled.  * 

Filed  June  4, 1884. 


No.  10,143. 

Newcomer  et  al.  v.  Hutchings  et  al. 

Mechanic's  Lien. — Notice, — Mistake  in  Description, — Correction, — Fleading, 
— The  notice  of  lien,  by  mistake,  named  lot  9,  instead  of  lot  11,  in 
block  7,  in  a  town,  but  recited  that  the  lien  claimed  was  for  lumber 
furnished  by  the  plaintifib  to  the  contractor,  and  used  by  him  in  build- 
ing for  the  defendants,  recently,  a  brick  building  on  the  property  de- 


188  6< 

W  110 

144  100 

90  119 

149  300 


120  SUPREME  COURT  OF  INDIANA, 

-  _  ,  III 

Newcomer  etaJLv,  Hutchings  et  oL 

scribed.  The  complaint,  not  otherwise  challenged,  averred  the  mistake,, 
that  the  onlj  building  ever  built  for  or  owned  by  the  defendants  in 
block  7,  was  on  lot  11,  and  not  on  lot  9,  and  is  well  known  and  can  be 
identified  by  the  description  in  the  notice. 

Hddy  that  the  complaint  was  good  on  demurrer.  '* 

Hddj  also,  that  an  answer  by  which  the  defendants  alleged  that  the  con- 
tractor broke  his  contract,  whereby  the  defendants  suffei*ed  damage 
which  they  prayed  be  allowed  them  against  the  plaintiffs,  was  bad  on 
demurrer. 

SuPBEME  Court.— A^ew  Trial— T\\q  Supreme  Court  will  not  award  a  new 
trial  when  the  verdict  is  clearly  right  upon  the  evidence. 

Same. — Ijiglrwctums. — The  refusal  of  instructions  asked  presents  no  ques- 
tion to  the  Supreme  Court,  unless  all  the  instructions  given  are  in  the 
record.  » 

Same. — Evidence, — Harmless  Error,— The  admission  of  evidence,  so  entirely 
immaterial  that  it  could  not  influence  the  verdict,  is  a  harmless  error. 

Same. — Brief. — A  brief,  which  merely  states  the  question  and  does  not 
argue  it,  is  not  sufficient. 

From  the  Tipton  Circuit  Court. 

iJ.  B.  Beauchamp  and  G,  H.  Gifford,  for  appellants. 
D.  Waugh  and  J.  P.  Kemp,  for  appellees. 

BiCKNELL,  C.  C. — The  appellees  brought  this  suit  against 
the  appellants  to  enforce  a  lien  for  materials  furnished  by  the 
appellees  to  one  Coxen,  and  used  by  him  in  the  erection  of  a 
building  for  the  appellants,  on  parts  of  lots  10  and  11,  in 
block  number  7,  of  the  original  plat  of  the  town  of  Tipton. 

A  jury  gave  the  plaintiffs  a  verdict  for  $85,  the  defendants'^ 
motion  for  a  new  trial  was  overruled,  and  judgment  was  ren- 
dered on  the  verdict  and  for  the  enforcement  of  the  lien^ 
The  defendants  appealed. 

The  first  two  errors  assigned  are  overruling  the  demurrers 
to  each  of  the  first  and  second  paragraphs  of  the  complaint. 

The  only  objection  made  to  these  paragraphs  is,  that  the 
notice  of  Hen,  a  copy  of  which  is  made  part  thereof,  describes 
the  property  as  the  west  two-thirds  of  the  west  one-third  of 
lots  numbers  9  and  10,  in  block  number  7,  in  the  original 
plat  of  the  town  6f  Tipton,  and  the  brick  building  recently 
erected  thereon;  while,  in  the  body  of  the  complaint,  the 
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description  is  the  west  two-thirds  of  the  west  one-third  of 
lots  numbered  10  and  11^  in  block  number  7^  of  the  original 
plat  of  said  town. 

The  complaint  contains  the  following  averments :  That  in 
preparing  said  notice  said  lot  number  11  was  by  mistake  des- 
ignated as  lot  number  9;  that  the  part  of  lot  number  11, 
owned  by  defendants^  is  entirely  covered  by  said  brick  build- 
ing, which  also  extends  over  lot  number  10  forty-eight  feet; 
that  said  brick  building  is  the  only  brick  building  ever  built 
for  defendants  or  owned  by  them  in  said  block  number  7, 
and  the  only  building  in  said  town  that  answers  the  descrip- 
tion given  in  said  notice;  that  said  lots  10 and  11  lie  side  by 
side,  and  are  sixty-six  feet  wide  by  one  hundred  and  ninety- 
eight  feet  deep,  and  that  said  brick  building  covers  all  of 
said  ground  except  twenty-two  feet  off  the  north  end  thereof, 
which  is  used  and  occupied  in  connection  with  said  building, 
and  that  said  building  and  its  location  in  said  block  number 
7  is  well  known  by  the  citizens  of  Tipton  and  persons  ac- 
quainted therein  Ji^y  the  description  given  in  said  notice,  and 
can  be  readily  identified  and  located  by  said  description. 

The  njotice  also  stated  the  following,  after  naming  the 
amount  claimed :  ^^  Being  for  a  balance  now  due  and  unpaid 
for  material  sold  and  delivered  by  us  to  Emanuel  R.  Coxen, 
in  our  firm  name  of  Hutchings  &  Means,  he,  Coxen,  being  the 
contractor  with  you  at  the  time,  for  the  building  and  complet- 
ing of  said  brick  building,  recently  erected  on  the  above  de- 
scribed real  estate,  which  said  material,  so  sold  and  furnished 
by  us  to  said  Coxen,  was  so  sold  and  furnished  for,  and  to  be 
put  into,  and  was  all  put  into  and  used  in  the  construction 
of,  your  brick  building  recently  erected  on  the  above  de- 
scribed real  estate,  as  aforesaid.'' 

There  >vas  no  error  in  overruling  the  demurrers  to  the  sev- 
eral paragraphs  of  the  complaint.  City  of  Crawfordsville  v. 
JohnsoTiy  51  Ind.  397;  CUy  of  Crawfordsmlle  v.  Barr,  65 
Ind.  367 ;  Bndall  v.  Waaaon,  74  Ind.  495 ;  Rucker  v.  SUel- 
man,  73  Ind.  396 ;  CUy  of  Crawfordsville  v.  Boots,  76  Ind.  32. 
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The  defendants  filed  an  answer  in  two  paragraphs^  of  which 
the  first  was  the  general  denial^  and  they  also  filed  a  cross 
complaint  in  two  paragraphs,  and  a  counter-claim. 

The  plaintiff  filed  a  demurrer  to  the  counter-claim  for  want 
of  &cts  sufficient,  and  said  demurrer  was  sustained,  and  this 
ruling  of  the  court  is  the  third  error  assigned  by  the  appel- 
lants. 

In  the  counter-claim  the  defendants  allege  that  Coxen  had 
a  contract  with  the  plaintiffs  which  the  plaintiffs  failed  to  ful- 
fil, and  they  say  that  they  sustained  damage  by  reason  of  such 
failure,  and  they  claim  the  benefit  of  Coxen's  contract,  and 
ask  that  the  damages  for  the  breach  thereof.be  allowed  to 
them  against  the  plaintiffs  in  this  action.  There  was  no  error 
in  sustaining  the  demurrer  to  this  counter-claim. 

The  fourth  error  assigned  by  the  appellants  is  that  the  court 
erred  in  sustaining  the  motion  to  strike  out  part  of  the  de- 
fendants' second  paragraph  of  answer. 

This  can  not  be  considered,  because  the  matter  stricken  out 
is  not  shown  by  a  bill  of  exceptions.  Peck  v.  Board,  etc.,  87 
Ind.  221. 

The  plaintiffs  filed  an  answer  to  the  defendants'  cross  com- 
plaint in  one  paragraph,  and  the  defendants  filed  a  demurrer 
to  said  answer,  which  demurrer  was  overruled  by  the  court, 
and  this  ruling  is  alleged  as  error  in  the  fifth  specification  of 
the  assignment  of  errors. 

In  the  cross  complaint  the  defendants  seek  to  have  their 
title  quieted  as  to  the  land  on  which  the  said  brick  building 
stands,  by  reason  of  the  alleged  defect  in  the  notice  of  lien. 
In  the  answer  to  said  cross  complaint  the  plaintiffs  make,  sub- 
stantially, the  same  averments,  as  to  the  land  and  the  lien, 
and  the  notice  of  lien,  as  are  made  in  the  complaint,  and  the 
same  reasons  which  show  that  the  complaint  was  sufficient  on 
demurrer  also  show  that  the  answer  to  the  cross  complaint 
was  sufficient.  There  was  no  error  in  overruling  the  demur- 
rer to  the  answer  to  the  cross  complaint. 
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The  sixth  error  assigned  is  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial. 

There  are  sixteen  reasons  for  a  new  trial.  Of  these  the 
twelfth  reason  is  that  the  court  erred  in  giving  to  the  jury, 
of  its  own  motion,  instructions  numbered  from  one  to  five 
inclusively. 

The  appellants,  in  their  brief,  mention  only  the  first,  sec- 
ond and  third  of  these  instructions,  and  they  make  no  dis- 
cussion of  these ;  all  that  they  say  as  to  the  first  and  second 
is,  "  We  do  not  desire  to  reiterate  our  views  given  in  speak- 
ing of  the  appellees'  complaint, as  we  do  not  think  either  one 
of  the  instructions  states  the  law."  And  as  to  the  third  in- 
struction, all  that  is  said  is,  "  We  do  not  think  the  same  con- 
tains a  suflScient  definition  to  enable  the  jury  to  fully  under- 
stand the  nature  of  such  a  plea  as  an  estoppel.'' 

iTpon  such  a  presentation  pointing  out  no  specific  error,  it 
is  sufficient  for  us  to  sav  that  we  discover  none.  Nowlin  v. 
Wldpple^  89  Ind.  490 ;  Irwin  v.  Lowe,  89  Ind.  540 ;  Powers 
V.  State,  87  Ind.  144.  And  if  the  instruction  as  to  an  estoppel 
was  not  sufficiently  full,  it  was  the  duty  of  the  appellants  to 
3)repare  a  proper  instruction  supplying  the  deficiency,  and 
request  it  to  be  given.  Besides,  we  have  examined  the  evi- 
dence with  reference  to  the  fourteenth,  fifteenth  and  sixteenth 
reasons  for  a  new  trial,  which  allege  that  the  damages  were 
excessive,  and  that  the  verdict  was  contrary  to  law  and  not 
sustained  by  the  evidence,  and  we  find  that  the  verdict  was 
clearly  right  upon  the  evidence,  and,  therefore,  even  if  the 
instructions  were  erroneous,  they  would  not  warrant  a  re- 
versal of  the  judgment.     Norris  v.  Gasel,  90  Ind.  143. 

The  thirteenth  reason  for  a  new  trial  is  that  the  court  re- 
fused to  give  to  the  jury  each  and  all  of  the  thirteen  instructions 
requested  by  the  defendants.  But  there  is  nothing  in  the  rec- 
ord showing  that  the  instructions  contained  in  the  bill  of  ex- 
ceptions were  the  only  instructions  given  in  the  case.  There- 
fore this  reason  for  a  new  trial  can  not  be  considered.     FUsh 


124  SUPREME  COURT  OF  INDIANA, 

Newcomer  ei  al.  v.  Hutchings  et  oL 

gerald  v.  Jerolaman,  10  Ind.  338 ;  Ooryell  v.  Stone^  62  Ind^ 
307 ;  Smith  v.  Kyler,  74  Ind.  575 ;  Pittsburgh,  etc.,  R.  R,  Go.  v. 
Nod,  77  Ind.  110;  Indianct,  etc.,  Go.  v.  Millican,  87  Ind.  87. 

The  second  reason  for  a  new  trial  relates  to  the  proof  of 
the  notice.  Upon  this  all  that  is  said  in  the  brief  is :  "  The 
second  cause  assigned  is  that  the  court  permitted  the  appel- 
lees to  prove  to  the  jury  that  the  notice  was  filed  in  the  of- 
fice of  the  recorder  of  the  county  wherein  the  property  is 
situate.  See  page  36  of  transcript,  line  13.  We  think  the 
appellees  were  not  entitled  to  the  proof,  as  we  do  not  think 
the  instrument  constituted  any  lien  on  the  real  estate  of  the 
appellants."     There  was  no  error  in  this  respect. 

The  third  cause  for  a  new  trial  is  thus  mentioned  in  the 
brief,  viz. :  "Appellees'  counsel  was  allowed  to  testify  before 
the  jury  that  there  existed  a  mistake  in  the  notice,  and  that 
the  notice  ought  to  have  stated  lots  10  and  11  and  not  9  and 
10,  and  also  stating  to  the  jury  the  location  of  the  building, 
thus  seeking,  by  parol  evidence,  to  enforce  a  lien  on  real  es- 
tate not  described  in  the  notice."  Under  the  averments  of 
the  complaint  this  testimony  was  properly  admitted. 

The  fourth,  fifth,  sixth,  seventh  and  eighth  causes  for  a  new 
trial  are  mentioned  in  the  brief,  with  the  following  statement : 
"  We  claim  that  the  appellees  were  not  entitled  to  the  evi- 
dence brought  out  on  these  cross-examinations,  and  that 
they  were  not  proper  cross-examinations."  A  brief  which 
merely  states  a  question,  and  suggests  that  the  ruling^ 
of  the  court  was  wrong,  is  a  not  a  proper  brief  within  the 
decisions  of  this  court.  Merely  stating  that  the  court  erred  in 
admitting  testimony,  without  any  argument  or  citation  of  au- 
thority, is  substantially  only  a  repetition  of  the  reasons  for 
a  new  trial  and  amounts  to  nothing.  Bray  v.  Franklin  Life 
Ins.  Co,,  68  Ind.  6 ;  Wilson  y.  Holloicay,  70  Ind.  407 ;  GUy 
of  Anderson  v.  NeaJ,  88  Ind.  317;  McCann  v.  Rodifer,  90 
Ind.  602 ;  Nowlin  v.  Whipple,  supra  ;  Irwin  v.  Lowe,  supra. 

The  ninth,  tenth  and  eleventh  causes  for  a  new  trial  are 
grouped  together  in  the  brief,  with  the  following  statement 
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only :  '^  It  seems  to  us  that  it  could  make  no  difference  in  the 
merits  of  the  case  if  appellant  Moore  did  say  and  think  all 
that  is  stated  by  the  witnesses ;  it  is  irrelevant.'^  But  in  ref- 
erence to  the  previous  testimony  in  the  cause,  these  statements 
of  the  appellant  Moore  were  not  irrelevant.  There  was  no 
error  in  admitting  them. 

The  only  remaining  reason  for  a  new  trial  is  the  first,  which 
charges  error  in  permitting  the  witness  Overman  to  state  that 
Hutchings,  one  of  the  appellees,  the  night  before  Coxen  went 
away,  asked  witness  to  accept  an  order  on  him  by  Coxen,  and 
that  witness  refused  to  accept  it.  This  was  objected  to  on  the 
ground  that  the  declarations  of  a  party  in  the  absence  of  the 
other  party  can  not  be  given  in  evidence  by  the  former.  This 
evidence  was  admitted  on  the  statement  of  plaintiffs'  counsel 
that  he  would  show  that  said  conversation  was  communicated 
to  the  defendants.  The  appellees  claim  that  the  bill  of  ex- 
ceptions shows  that  the  conversation  was  so  communicated, 
but  whether  communicated  or  not  it  was  absolutely  immaterial, 
and  could  not  have  had  any  effect  on  the  verdict ;  therefore, 
even  if  it  were  erroneously  admitted,  such  an  error  would 
not  warrant  a  new  trial.  McDermiU  v.  Hubanks,  25  Ind. 
232;  Pettis  v.  Johnson,  56  Ind.  139.  This  disposes  of  the 
motion  for  a  new  trial. 

The  seventh  specification  in  the  appellants'  assignment  of 
errors  is,  that  the  court  erred  in  overruling  the  motion  in  ar- 
rest of  judgment.  It  appears  from  what  has  been  hereinbe- 
fore  stated  in  reference  to  the  demurrer  to  the  complaint,  that 
there  was  no  error  in  overruling  this  motion.  There  is  no 
available  error  in  the  record.  The  judgment  ought  to  be  af- 
firmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 

Filed  June  4, 1884. 
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No.  11,289. 

List  et  al.  v.    Padgett. 

Intoxicatiko  Liquor. — Qranling  LiceMp  to  Sell. — Remonstrvnos, — May  b€ 
Filed  B^ore  County  Oommisaioners  Only. — The  remonstrance  provided  for 
by  section  5314,  R.  8. 1881,  against  the  granting  of  license  to  sell  intoxi- 
cating liqaors,  must  be  presented  to  the  board  of  county  commissioners; 
and  it  is  not  error  for  the  circuit  court  to  refuse  to  permit  a  person  Uy 
become  a  remonstrant  when  the  cause  is  pending  therein  on  appeal. 

Same. — Qualification  of  Remonatrator. — Pi^vilege  to  Bemonstraie  Lost  by  i2e- 
moved  from  Township. — If  one  remonstrating  under  said  statute,  during 
the  pendency  of  the  cause  after  the  filing  of  his  remonstrapce,  cease  to 
be  a  voter  of  the  township  for  which  the  license  is  sought,  he  will  thereby 
lose  the  personal  privilege  of  being  a  remonstrant,  and  there  will  be  no 
error  in  dismissing  his  remonstrance  and  refusing  him  permission  to 
further  resist  as  a  remonstrant  the  granting  of  the  license. 

From  the  Johnson  Circuit  Court. 

J.  H.  Jordan,  O,  W.  Grubbs,  O,  A.  Adams,  L,  Ferguson, 
W.  R.  Harrison  and  W.  E,  McCord,  for  appellants. 

J.  V.  Mitchell,  J.  F.  Cox,  J.  E.  McDonald,  J.  M.  Butler  and 
A.  L,  Mason,  for  appellee. 

Black,  C. — In  March,  1883,  the  appellee  applied  to  the 
board  of  commissioners  of  Morgan  county  for  license  to  sell 
intoxicating  liquors  in  Martinsville,  Washington  township, 
in  said  county. 

Bedford  C.  Wigginton  and  Samuel  J.  List  remonstrated, 
in  writing,  before  said  hoard  against  the  granting  of  such 
license,  making  general  and  specific  charges  of  unfitness  of 
the  applicant.  The  board  of  commissioners  refused  to  grant 
the  license,  and  the  applicant  appealed  to  the  Morgan  Cir- 
cuit Court.  Venue  was  changed  to  the  Shelby  Circuit  Court 
and  thence  to  the  Johnson  Circuit  Court,  where,  on  the- 
24th  of  September,  1883,  said  Wiggiuton,  by  his  attor- 
ney in  fact,  dismissed  his  remonstrance.  At  the  same  time,, 
a  power  of  attorney  executed  by  said  List,  on  the  11th  of 
September,  1883,  was  filed  by  the  attorney  in  fact,  therein 
named,  one  Hilton,  whom  said  List  thereby  authorized  to- 
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dismiss  his  said  remonstrance ;  and  thereupon  said  attorney 
in  fact  of  said  List  moved  to  withdraw  and  dismiss  List's 
remonstrance.  But  List  appeared  by  other  attorneys  in  fact, 
and  objected  to  the  dismissal  of  his  remonstrance  under  said 
power  of  attorney,  which  it  was  shown  said  List  had  re- 
voked by  a  power  of  attorney,  dated  September  20th,  1883,. 
by  which  he  authorized  said  other  attorneys  in,  feet  to  prose- 
cute his  said  remonstrance. 

Pending  said  motion  of  Hilton  to  dismiss  and  the  objec- 
tion thereto,  it  having  been  shown  that  said  List,  after  the 
filing  of  his  remonstrance,  had  removed  to  the  State  of  Il- 
linois and  was  then  a  resident  thereof,  the  court,  over  the 
objection  of  List  and  his  attorneys  in  fact  appointed  Sep- 
tember 20th,  1883,  and  over  their  offer  to  proceed  with  the 
trial  of  said  remonstrance,  dismissed  said  remonstrance  as  ta 
said  List,  and  refused  to  permit  him  longer  by  his  said  at- 
torneys to  prosecute  said  remonstrance.  Thereupon,  Merwin 
W.  Eowe  filed  his  sworn  application,  wherein  he  represented 
that  he  was  a  resident  of  Washington  township,  .Morgan 
county,  Indiana,  and  that  he  was  over  twenty-one  years  of 
age  and  was  a  legal  voter  of  said  township ;  and  he  asked  to 
be  permitted  to  add  his  name  to  said  remonstrance  and  to 
contest  said  application,  and  alleged  that  the  material  and 
substantial  allegations  in  said  remonstrance  were  true. 

Upon  motion  of  the  applicant,  the  petition  of  said  Howe 
was  rejected. 

The  cause  coming  on  for  trial,  said  List  and  Rowe  moved 
that  a  jury  be  empanelled  and  sworn  to  try  the  cause.  Upon 
objection  made  by  the  applicant,  the  court  refused  to  allow 
a  jury  to  be  called.  The  cause  was  tried  by  the  court.  On 
the  trial,  the  court,  upon  objections  made  by  the  applicant, 
rejected  evidence  oflFered  by  attorneys  on  behalf  of  said  List 
and  Rowe.  The  court  •found  in  favor  of  the  applicant,  and 
rendered  judgment  accordingly,  from  which  said  List  and 
Rowe  appeal. 

If  the  court  did  not  err  in  dismissing  the  remonstrance  as 
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to  List,  or  in  refiiinng  to  permit  Rowe  to  become  a  remon- 
strant, the  judgment  must  be  affirmed. 

The  statute,  section  5314,  R.  S.  1881,  provides  that  "it 
shall  be  the  privilege  of  any  voter  of  said  township  to  re- 
monstrate, in  writing,  against  the  granting  of  such  license  to 
any  applicant,  on  account  of  immorality  or  other  unfitness, 
as  is  specified  in  this  act.'^ 

There  is  no  other  provision  authorizing  a  remonstrance  in 
such  cases,  and  it  is  manifestly  intended  that  the  remonstrance 
shall  be  presented  to  the  board  of  commissioners. 

In  Miller  v.  Wade,  58  Ind.  91,  it  was  held  to  be  error  to 
permit  a  person  to  become  a  party  as  a  remonstrant  after  the 
case  was  appealed  to  the  circuit  court,  and  while  it  was  pend- 
ing therein.  We  are  asked  to  overrule  that  decision,  but  we 
think  it  was  clearly  right.  It  follows  that  there  was  no  error 
in  rejecting  the  application  of  the  appellant  Rowe. 

It  does  not  affirmatively  appear  that  the  appellant  List  was 
at  any  time  a  voter  of  said  Washington  township.  He  so  de- 
scribed himself  in  his  remonstrance.  In  his  first  power  of 
attorney  he  referred  to  himself  as  of  Douglass  county,  Illi- 
nois, and  as  having  removed  from  Morgan  county,  Indiana, 
to  Douglass  county,  Illinois.  In  his  second  power  of  attor- 
ney, he  referred  to  himself  as  "  now  of  Hinesborough,  county 
of  Douglass,  State  of  Illinois,  and  late  of  Martinsville,  Wash- 
ington township,  Morgan  county,  Indiana."  There  was  no 
evidence,  or  agreement  of  parties,  or  finding  of  the  court,  that 
he  was  at  any  time  a  voter  of  said  township. 

The  court  based  its  action  in  dismissing  the  remonstrance 
as  to  List  upon  the  ground  that  it  was  shown  that  since  the 
filing  of  his  remonstrance,  and  since  the  proceeding  had  been 
pending,  he  had  removed  to  and  was  a  resident  of  the  State  of 
Illinois;  and  we  will  proceed  upon  the  assumption  that  at  the 
time  of  filing  his  remonstrance  before  said  board,  he  was  a 
voter  of  said  township. 

The  statute  which  authorizes  the  remonstrance  says :    *^  It 
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shall  be  the  privilege  of  any  voter  of  said  township  to  re- 
monstrate." 

The  person  who  remonstrates  exercises  thereby  a  personal 
privilege;  he  does  not  represent  the  public  or  any  portion  of 
the  community  except  himself.  If  it  can  not  be  said  that  all 
i¥ho  do  not  remonstrate  consent  to  the  granting  of  the  license, 
it  may  be  said  that  they  make  no  objection  thereto. 

The  proceeding  for  obtaining  a  license  is  a  judicial  pro- 
ceeding {HaUoran  v.  McOuUouffh,  68  Ind.  179),  and  whether 
there  be  a  remonstrance  or  not,  the  license  does  not  issue  as 
a  matter  of  course  without  proof,  but  the  applicant  must  show 
that  he  is  a  fit  person  to  be  entrusted  with  the  sale  of  intox- 
icating liquor,  and  that  he  is  not  in  the  habit  of  becoming  in- 
toxicated. Goodwin  v.  SniHh^  72  Ind.  113  (37  Am.  R.  144). 
Provision  is  thus  made  for  the  protection  of  the  community, 
though  there  be  no  remonstrance.  However,  any  voter  of  the 
township  has  the  privilege  of  remonstrating  on  account  of 
immorality  or  other  unfitness, as  specified  in  the  statute;  he 
expostulates  for  himself  alone. 

Whatever  personal  interest  this  privilege  may  be  supposed 
to  subserve,  no  one,  in  the  eye  of  the  law,  has  any  sufficient 
interest  or  recognizable  motive  upon  which  to  base  such  a 
privilege,  unless  he  has  the  qualification  of  being  a  voter  of 
the  township. 

If,  before  the  board  of  commissioners,  or  in  the  circuit 
court,  where  the  matter  must  be  investigated,  not  for  the  re- 
view of  errors,  but  de  novo,  it  should  be  made  to  appear  that 
a  remonstrant  had  not  been,  at  any  stage  of  the  proceeding, 
a  voter  of  the  township,  his  remonstrance  might  properly  be 
dismissed ;  he  would  not  be  injured  thereby. 

If,  at  the  time  of  the  filing  of  a  remonstrance  before  the 
board,  the  remonstrant  be  a  voter  of  the  township,  and  dur- 
ing the  pendency  of  the  proceeding  he  cease  to  have  that  qual- 
ification, and  if  because  of  such  want  of  qualification  his  re- 
VoL.96.— 9 
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monstrance  be  dismissed,  no  one  else  can  be  supposed  to  be 
injured  or  in  any  way  affected  by  such  dismissal ;  and  he  can 
not  for  himself  claim  to  be  injured.  Whenever  he  ceases  to 
have  any  recognizable  interest  in  the  prevention  of  the  sale 
of  intoxicating  liquors  in  that  township,  his  qualification  for 
the  personal  privilege  of  opposing  the  granting  of  the  license 
is  gone. 

It  is  urged  that  List  had  an  interest  in  prosecuting  his  re- 
monstrance for  the  purpose  of  saving  himself  from  a  judg- 
ment for  costs.  He  had  been  exercising  a  personal  privilege, 
and  he  voluntarily  deprived  himself  of  his  qualification  for 
such  a  privilege,  and  relinquished,  of  his  own  accord,  what- 
ever intere-st  the  privilege  maybe  supposed  to  have  been  based 
upon.  No  question  was  raised  as  to  what  should  be  the  rule 
in  relatiqn  to  costs  in  such  a  case.  The  question  here  is 
whether  List  can  claim  that  there  was  an  error  injurious  to 
him  in  refusing  to  permit  him  to  continue  as  a  remonstrant 
to  resist  the  granting  of  a  license  to  the  applicant  after  List 
had  lost  all  interest  in  that  question  by  his  voluntary  for- 
feiture of  his  qualification  for  the  privilege  of  remonstrating. 
If  the  community  in  which  he  lived  when  he' filed  the  remon- 
strance, or  any  members  thereof,  desired  to  utilize  his  remon- 
strance by  resisting  under  it  the  granting  of  the  license,  he 
can  not  complain  because  such  privilege  was  not  accorded  to 
such  other  persons ;  and  he,  having  ceased  to  be  a  voter  of  the 
township,  can  not  complain  on  his  own  behalf  because  he  was 
not  longer  permitted  to  make  such  resistance. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  on  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 

Filed  June  4, 1SS4. 
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No.  11,372. 

Patton  et  al.  v.  Board  of  Commissionebs  op  Mont- 
gomery County. 

B&IDGBS. — Dviy  to  Repair, — Negligence, — lAability  af  Cfntnties  inufer  A<A  cf 
1S81, — County  bridges  are  under  the  control  of  the  board  of  Commis- 
sioners, and  for  negligence  in  suffering  them  to  get  out  of  repair  the 
county  is  liable,  and  this  liability  is  not  changed  by  the  act  of  1881. 

From  the  Montgomery  Circuit  Court. 

G.  W.  Paul,  M.  D.  \VIdte  and  /.  E,  Humphries,  for  appel- 
lants. 

J.  M.  Thompson,  W.  B.  Herod  and  W.  H.  Thompson,  for 
appellee. 

Elliott,  C.  J. — ^The  appellants'  complaint  is  for  an  injury- 
alleged  to  have  been  caused  by  the  negligence  of  the  county 
authorities  in  suffering  a  bridge  of  the  county  to  become  un- 
'  safe.  The  injury  occurred  while  the  act  of  1881  was  in  force, 
and  it  is  contended  by  the  appellant,  that  under  that  act  the 
superintendent  of  roads,  and  not  the  county  commissioners, 
is  the  party  against  whom  the  action  should  be  brought. 

It  was  said,  in  State  v.  Clark,  4  Ind.  315 :  "  In  legal  con- 
templation, the  board  of  commissioners  is  the  county."  In 
another  case  it  was  said:  "The  board  of  commissioners  have 
very  full  powers  in  reference  to  the  affairs  of  their  respective 
counties.  *  *  They  control  the  county  property."  Board,  etc., 
V.  Saunders^  17  Ind.  437 ;  Nixon  v.  State,  ex  rel.,  ante,  p.  111. 
Bridges  belong  to  the  county,  not  to  the  superintendent, 
supervisor  or  any  other  ministerial  officer,  and  with  the  right 
of  ownership  goes  the  burden  of  responsibility.  The  county 
is  responsible  for  the  care  and  management  of  the  public 
property  entrusted  to  its  charge,  and  where  that  property  is  a 
bridge,  it  is  bound  to  keep  it  in  reasonably  safe  condition  for 
travel.  The  right  of  action  is,  therefore,  against  the  county, 
and  actions  to  recover  damages  from  the  county  must  be 
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brought  against  the  board  of  commissioners,  and  not  against 
subordinate  ministerial  officers. 

The  principle  upon  which  counties  and  other  public  cor- 
porations are  held  responsible  for  injuries  occurring  from  the 
negligence  of  officers  respecting  bridges,  is,  that  as  the  gov- 
erning officers  are  provided  with  means  for  making  bridges 
safe,  and  are  required  to  keep  them  in  repair,  there  rests  upon 
the  corporations  a  duty  to  employ  the  means  placed  at  their 
command  for  the  purpose  contemplated  by  the  law.  Having 
the  means  to  make  bridges  safe,  they  are  bound  to  use  rea- 
sonable diligence  to  effeot  that  object;  if  they  fail  in  this 
they  are  guilty  of  a  breach  of  duty,  and,  as  a  general  rule,  a 
breach  of  duty  on  the  part  of  the  corporation  constitutes  ac- 
tionable negligence.  Our  cases  apply  this  principle  to  the 
duty  of  counties  in  maintaining  public  bridges.  Board,  etc., 
v.  Emmerson,  95  Ind.  579 ;  Boards  etc.,  v.  Legg,  93  Ind.  523 ; 
Bpard,  etc.,  v.  Brown,  89  Ind.  48 ;  Board,  etc,,  v.  Deprez,  87 
Ind.  509.  The  duty  rests  upon  the  corporation,  and,  although 
the  specific  act  of  negligence  may  be  committed  by  one  of  its 
officers,  the  right  of  action  is  against  the  public  corporation. 

It  is  a  general  rule  that  the  negligence  of  an  agent  or  offi- 
cer of  a  town  or  city  is  the  negligence  of  the  corporation. 
This  rule  is  so  well  settled  that  it  is  unnecessary  to  cite  au- 
thorities upon  the  point.  We  can  perceive  no  reason  why 
it  should  qot  apply  to  counties.  Under  our  system  counties 
have  organized  forms  of  government  and,  unlike  English 
counties,  constitute  corporations  invested  with  powers  of 
local  government.  If  cities  and  towns  are  held  to  responsi- 
bility for  the  acts  of  ministerial  officers,  so  must  counties  be, 
or  we  must,  arbitrarily  and  without  reason,  create  an  excep- 
tion to  a  well  settled  principle.  Road  superintendents  and 
supervisors  are  ministerial  officers,  holding  a  position  similar, 
in  all  material  respects,  to  that  held  by  street  commissioners 
in  cities,  and  there  are  scores  of  cases  holding  that  for  the 
negligence  of  street  commissioners  the  corporations  are  an- 
swerable. 
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A  supervisor  or  superintendent  is  not  a  governing  officer, 
but  is  a  mere  ministerial  officer.  He  can  raise  no  revenue  for 
the  repair  of  bridges ;  that  can  only  be  done  by  the  govern- 
ing officers  who  represent  the  corporation,  and  whose  acts  are, 
in  legal  effect,  the  acts  of  the  corporation.  The  &ilure  to  raise 
revenues  and  to  see  that.they  are  properly  applied  is  the  fail- 
ure of  the  corporation,  no  matter  what  one  of  the  officers  may 
have  &iled  in  his  duty.  The  person  injured  by  the  breach 
of  duty  has  a  right,  therefore,  to  demand  reparation  for  the 
wrong  from  the  corporation. 

The  act'of  1881  does  not  take  from  the  board  of  commis- 
sioners governing  power.  The  board  retains  general  au- 
thority over  all  county  affairs,  and  the  superintendent  is  a 
subordinate  ministerial  officer  charged  with  the  performance 
of  specific  duties,  but  acting  for  the  county  concerning  the 
repair  of  public  bridges,  and  if  he  is  negligent  the  county  is 
responsible,  upon  the  familiar  rule  that  the  principal  must  an- 
swer for  the  act  of  the  agent.  The  reasoning  in  the  case  of 
Board,  etc,  V.  Emmerson,  supra,  is  applicable  to  the  present 
question,  although  the  statutes  are  not  entirely  similar.  In 
our  opinion  the  conclusion  there  reached,  that  the  commis- 
sioners are  continued  as  the  controlling  officers  with  general 
governmental  powers,  and  that  the  supervisor  or  superinten- 
dent is  a  subordinate  ministerial  officer,  is  the  correct  one, 
whether  applied  to  the  act  of  1881  or  that  of  1883. 

It  seems  quite  clear  that  neither  the  act  of  1881  nor  that 
of  1883  intended  to  take  the  bridges  from  the  general  super- 
vision of  the  governing  officers  of  the  county,  and,  if  this  be 
so,  then  it  follows  that  for  a  negligent  breach  of  duty  on  the 
part  of  subordinate  ministerial  officers,  the  county  must  be 
liable. 

Judgment  reversed  with  instructions  to  sustain  appellants^ 
motion  for  a  new  trial. 

Filed  Jane  4, 1884. 
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CJoNTEACT. — Fleading. — A  written  contract  of  lease,  for  a  certain  rent, 
with  stipulations  that  the  lessor  will  pay  for  repairs  and  will  pay  the 
lessor  for  the  support  of  A.,  no  time  being  fixed  for  the  duration  of  the 
contract,  and  the  kind  and  extent,  the  compensation  for  repairs,  and  for 
the  support  of  A.  not  being  fixed,  is  a  contract  partly  in  writing  and 
partly  in  parol,  and  in  a  suit  for  the  support  of  A.  it  need  not  be  declared 
on  as  a  contract  in  writing,  but  the  complaint  may  be  on  an  account. 

Same. — Effect  of  Beacisidon. — When,  after  supporting  A.  for  a  time,  the 
writing  was  by  agreement  of  the  parties  rescinded  and;destroyed,  it  did 
not  destroy  the  right  to  recover  for  the  services  already  rendered. 

Same. — Evidence. — Where  a  contract  has  been  thus  destroyed,  its  contents 
may  be  proved  by  parol. 

Account. — Compiaint. — Breach. — A  complaint  on  an  account,  averring  that 
the  defendant  was  indebted  to  the  plaintifif  upon  it,  referring  to  a  bill 
of  particulars  filed,  which  then  follows  with  "leaving  due  and  unpaid 
$230,"  sufficiently  shows  that  the  account  is  due  and  unpaid. 

From  the  Madison  Circuit  Court. 

J.  W,  Sansberryy  M,  A.  Ghipman  and  /.  W.  Sansberry,  Jr,, 
for  appellant. 

H.  D.  Thompson  and  T,  B.  Orr,  for  appellee. 

ZoLLARS,  J. — Action  by  appellee  against  appellant,  for 
work  and  labor,  and  for  boarding  and  caring  for  the  mother 
of  the  parties.  Following  the  statements  of  the  ground  of 
liability,  and  that  a  bill  of  particulars  ms  filed  with  the  com- 
plaint, is  the  statement :  "  Leaving  due  and  unpaid  two  hun- 
dred and  thirty  dollars,"  etc.  This  sufficiently  shows  that  the 
amount  of  the  several  items  is  due  and  unpaid.  It  would  be 
a  forced  and  unnatural  construction  to  confine  the  declaration 
to  the  last  item  mentioned  in  the  complaint. 

The  evidence  shows  that  at  the  time  appellant  employed 
appellee  to  render  i\\o  service,  a  writing  was  executed.  This 
is  called  by  counsel  and  witnesses  a  written  contract.  After 
appellee  had  rendered  most  of  the  services  for  which  a  recov- 
ery is  sought  in  this  action,  he  surrendered  the  paper  to  ap- 
pellant, with  a  statement  that  he  could  render  no  further  ser- 
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vices  under  it.  To  this  appellant  consented,  and,  with  the 
acquiescence  of  appellee,  destroyed  the  paper.  The  surrender 
of  the  paper,  with  the  accompanying  statements,  put  an  end 
to  the  contract  from  that  time,  but  it  was  not  such  a  roscis- 
sion  as  to  defeat  appellee's  right  to  recover  for  the  services 
already  rendered. 

The  paper,  having  been  thus  destroyed,  of  course,  could 
not  be  produced  in  evidence,  and  hence  it  was  not  error  to 
admit  oral  testimony  of  its  contents,  if  its  contents  were  ma- 
terial. 

From  the  oral  testimony  of  its  contents,  we  learn  that  by 
the  writing  appellant  let  to  appellee  a  farm,  which  belonged 
to  the  mother,  for  one-half  of  the  corn  that  might  be  raised, 
and  agreed  to  pay  him  for  all  necessary  repairs  upon  it,  and 
for  boarding  and  caring  for  the  mother. 

As  to  how  long  the  contract  should  exist,  the  kind  and  ex- 
tent of  the  repairs  that  might  be  made,  the  (compensation  to 
be  paid  therefor,  and  for  the  care  and  support  of  the  mother, 
the  paper  contained  no  stipulation.  As  to  all  these,  the  rights 
of  the  parties  had  to  be  determined  by  resort  to  oral  testi- 
mony. The  contract,  therefore,  was  not  complete  as  a  writ- 
ten contract.  The  contract  between  the  parties  was  partly  in 
writing  and  partly  in  parol,  which  for  most,  if  not  all,  legal 
purposes,  is  treated  as  a  parol  contract.  High  v.  Board,  etc., 
92  Ind.  580;  Board,  etc.,  v.  Shipley,  77  Ind.  553;  Board,  etc., 
V.  Miller,  87  Ind.  257 ;  Stagg  v.  Compton,  81  Ind.  171 ;  Puhe 
V.  Miller,  81  Ind.  190. 

The.  contract  is  not  such  a  contract  as  must  be  specially  de- 
clared upon  to  authorize  a  recovery.  The  court  below,  there- 
fore, was  not  in  error  in  admitting  evidence  of  it,  uuder  the 
averments  of  the  complaint,  which  is  in  the  nature  of  a  com- 
mon count. 

If  appellant  undertook  to  pay  for  the  repairs  upon  the 
mother's  farm,  he  was  bound  by  such  undertaking:,  whether 
he  had  charge  and  control  of  the  farm  or  not.  Evidence, 
however,  of  such  charge  and  control  for  a  number  of  years 


136  SUPREME  COURT  OF  INDIANA, 

Maxwell  v.  Vaught 

was  competent,  as  tending  to  corroborate  appellee's  testimony 
as  to  such  undertaking. 

Appellee  testified  that  the  mother  refused  to  return  to  ap- 
pellant at  the  time  the  farm  and  papers  were  surrendered ; 
that  he  was  compelled  to  procure  her  support  in  the  family 
of  a  relative^  by  the  name  of  Johnson,  and  that  at  that  time 
appellant  verbally  agreed  to  pay  him  for  such  support.  The 
evidence  of  Johnson,  therefore,  as  to  how  long  he  had  kept 
her,  and  that  appellant  told  him  he  was  willing  to  pay  for 
such  support,  was  competent,  in  corroboration  of  appellee'^ 
testimony. 

We  can  not  reverse  the  judgment  upon  the  weight  of  the 
evidence.  It  is  not  very  conclusive,  but  tends  to  sustain  the 
verdict  of  the  jury. 

The  judgment  is  affirmed,  with  costs. 
Filed  June  6, 1884. 


No.  11,235. 

96  m\  Maxwell  v.  Vaught. 

150    101 

152    203  ^ 

.  Judgments. — Lien, — Priority. — Trust. — Lands. — Execution. — Judgments  are 
by  statute  liens  on  lands  held  in  trust  for  the  judgment  debtor  in  their 
chronological  order,  and  a  junior  judgment  obtains  no  priority  by  a 
decree  in  equity  subjecting  the  lands  to  execution  to  satisfy  it,  where  the 
plaintiff  in  the  senior  judgment  is  not  a  party. 

From  the  Shelby  Circuit  Court. 

E.  P.  Ferris,  W.  W.  Spencer  and  J.  S.  Ferris,  for  appellant. 
J.  B,  McFadden,  for  appellee. 

BiCKNELL,  C.  C. — The  appellant  brought  this  suit  against 
the  appellee.  The  complaint  was  in  two  paragraphs.  The  first 
demanded  the  possession  of  land,  damages  for  its  wrongful 
detention,  and  that  the  title  thereto  be  quieted.  The  second 
paragraph  demanded  partition. 

The  answer  was  the  general  denial. 

The  issues  were  tried  by  the  court,  who  made  a  special 
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finding  of  the  &cts  and  stated  conclusions  of  law  thereon  in 
&vor  of  the  defendant,  the  plaintiff  excepted  to  the  conclu- 
sions of  law.  Judgment  was  rendered  for  the  defendant ; 
the  plaintiff  appealed.  Error  is  assigned  upon  the  conclu- 
sions of  law. 

The  special  findings  were  substantially  that  James  Yohe 
owned  the  land  in  dispute,  and  exchanged  it  with  Jacob  Half* 
acre  for  other  land ;  that  Halfacre  made  him  a  deed  and  put 
him  in  possession  of  the  other  land ;  that  Halfacre  took  pos- 
session of  the  land  in  dispute,  but  Yohe,  having  no  other  in- 
terest in  it,  retained  the  title  thereto,  and  agreed  that  when- 
ever Halfacre  should  find  a  purchaser,  he  would  convey  it  to 
such  purchaser  for  the  benefit  of  Halfacre ;  that  Halfacre, 
having  made  valuable  improvements  on  the  land  in  dispute, 
died  in  possession  of  it  in  September,  1878 ;  that  said  ex- 
change of  lands  was  made  in  December,  1876 ;  that  by  his 
last  will  Jacob  Halfacre  devised  to  his  son  Philip  Halfacre 
the  undivided  one-fifth  of  said  land,  and  devised  the  re- 
mainder to  other  devisees,  and  that  from  December  6th,  1876, 
to  the  death  of  Jacob  Halfacre  in  September,  1878,  said  Yohe 
held  said  land  in  trust  for'  Jacob  Halfacre,  and  afterwards 
held  it  in  trust  for  the  benefit  of  said  Philip  Halfacre  and 
said  other  devisees,  and  that  Yohe  had  no  other  interest  in 
said  land  than  as  such  trustee ;  that  said  Philip  Halfacre  had 
remained  insolvent  since  his  father's  death,  and  had  no  prop- 
erty except  his  interest  as  such  devisee ;  that  in  March,  1872, 
the  plaintiff  and  William  H.  Fry  and  William  B.  Thurstor 
recovered  a  judgment  against  said  Philip  in  the  court  of 
common  pleas  of  Shelby  county  for  $324.50,  of  which  judg- 
ment the  plaintiff,  before  March  15th;  1880,  became  sole 
owner;  that  on  June,  28th,  1880,  the  Shelby  Circuit  Court, 
after  due  notice  to  Philip  Halfacre,  and  on  proof  that  said 
judgment  was  wholly  unpaid,  gave  leave  to  issue  execution 
thereon,  and  that  in  said  proceeding  said  court  rendered  judg- 
ment that  said  undivided  one-fifth  of  said  land  was  held  in 
trust  by  said  Yohe  for  said  Philip  Halfacre  from  the  time  of 
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his  father's  death  in  September,  1878,  and  was  subject  to  the 
lien  of  plainti£P's  said  judgment;  that  the  plaintiff  after- 
wards issued  execution  on  said  judgment,  which  was  levied 
on  said  undivided  one-fifth,  and  the  said  one-fifth  was  duly 
sold  by  the  sheriff  to  the  plaintiff  for  $300,  and  the  sheriff 
made  a  deed  to  the  plaintiff  therefor  on  the  13th  of  Jan- 
uary, 1883;  that  the  rents  and  profits  of  the  eighty  acres,  of 
which  said  one-fifth  is  part,  are  of  the  value  of  $150  for  each 
of  the  last  two  years;  that  on  July  2d,  1876,  Alfred  C. 
Thompson  obtained  a  judgment  against  said  Philip  Halfacre, 
before  a  justice  of  the  peace,  for  $41.33,  and  on  the  22d  of 
January,  1878,  Peter  Wallace  recovered  a  like  judgment  for 
$75.45,  and  assigned  it  to  said  Alfred  C.  Thompson,  who  filed 
a  transcript  of  each  of  said  judgments  in  the  clerk's  oflBce 
of  said  Shelby  county,  which  were  there  duly  recorded  and 
docketed,  together  with  certificates  of  the  proper  officers, 
showing  that  executions  on  siiid  judgments  had  been  duly  is- 
sued and  duly  returned  nulla  bona;  that  Harvey  C.  McClel- 
land, on  December  6th,  1878,  obtained  a  judgment  in  the 
Johnson  Circuit  Court  against  said  Philip  Halfacre  for  $408.08, 
a  duly  certified  transcript  of  which  was  duly  filed  and  re- 
corded in  said  Shelby  county;  that  in  December,  1878,  said 
Alfred  C.  Thompson  filed  in  the  Shelby  Circuit  Court  his 
complaint  against  said  Philip  Halfacre  and  others  to  subject 
the  equitable  interest  aforesaid  of  said  Philip  Halfacre  to  ex- 
ecution and  sale  to  satisfy  his  judgments  aforesaid,  the  said 
Thompson  averring  that  he  had  an  equitable  lien  on  said  un- 
divided one-fifth  part;  that  on  the  19th  of  December,  1878, 
said  Harvey  C.  McClelland  fiL'd  a  like  complaint  ui)on  his 
judgment  afi)resaid ;  that  upon  said  complaints  the  said  court 
rendered  separate  judgments  in  favor  of  said  Thompson 
and  in  favor  of  said  McClelland,  and  that  they  each  had  the 
lien  they  claimed  on  the  equitable  interest  of  said  Philip 
Halfacre  in  said  one-fiftli  of  said  eighty  acres,  and  that  said 
equitable  interest  should  be  sold  lo  satisfy  said  liens;  that 
under  said  judgments  the  sheriff  duly  sold  said  equitable  in- 
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terest  to  Alfred  C.  Thompson,  who  afterwards  assigned  his 
certificate  of  sale  to  Gabriel  M.  Overstreet,  who  obtained  the 
sheriff's  deed  for  said  equitable  interest  on  the  7th  of  Sep- 
tember, 1880,  which  afterwards^  by  deed,  was  conveyed  to 
the  defendant  in  the  present  suit,  William  M.  Vaught;  that 
in  the  plaintiff  MaxwclPs  suit  aforesaid  to  establish  said 
trust,  neither  Alfred  C.  Thompson  nor  Harvey  McClelland 
were  parties,  and  that  in  said  suits  of  Alfred  C.  Thompson 
and  Harvey  McClelland  to  subject  said  equitable  interest,  said 
John  M.  Maxwell  was  not  a  party. 

The  conclusions  of  law  upon  the  foregoing  facts  were: 

1.  That  said  equitable  interest  of  said  Philip  Halfacre  was 
never  subject  to  execution  to  satisfy  the  judgment  held  by  the 
appellant  John  M.  Maxwell,  and  that  said  judgment  was  not 
a  lien  on  said  equitable  interest. 

2.  That  the  said  judgments  of  Thompson  and  McClelland 
did  become  liens  upon  said  equitable  interest,  and  that  such 
interest  was  properly  sold  to  satisfy  said  judgments. 

3.  That  upon  such  last  mentioned  sale  said  Philip  Half- 
acre  was  divested  of  all  his  said  equitable  interest  except  the 
right  to  redeem  the  same  from  said  sale. 

Upon  an  exception  to  conclusions  of  law  upon  facts  spe- 
cially found  the  facts  are  taken  to  be  correctly  found  for  the 
purpose  of  determining  the  validity  of  the  exception.  Greg- 
ory  V.  VanVoorai^  85  Ind.  108.  Where  the  facts  are  not  cor- 
rectly found,  the  remedy  is  a  motion  for  a  new  trial,  for  the 
reason  that  the  finding  is  not  sustained  by  sufficient  evidence. 
Cruzan  v.  Smith,  41  Ind.  288.  In  this  case  the  court,  after 
finding  that  one  undivided  fifth  of  Jacob  Halfacrc's  eighty 
acres  was  devised  by  him  to  Philip  Halfacre,  and  that  the  re- 
maining four-fifths  were  devisod  by  said  Jacob  to  his  other 
descendants,  continues  thus:  "And  that  said  real  estate  was 
held  by  the  said  James  Yohe  in  trust  for  Jacob  Halfacre  from 
the  6th  day  of  December,  1876,  to  his  death  in  September, 
1878,  and  from  that  date  the  .same  was  held  by  said  Yohe,  in 
trust  for  the  benefit  of  Philip  Halfacre  and  the  other  legatees 
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under  the  will  of  Jacob  Halfacre,  deceased,  and  that  said 
James  8.  Yohe  had  nc^  other  interest  in  said  land  than  as 
trustee  for  said  legatees/^ 

Such  a  finding  means  that  the  trust  was  a  valid  trust.  Then 
the  question  arises,  what  rights  have  the  judgment  creditors 
of  the  cestui  que  trust  against  lands  thus  held  in  trust  for  him  ?^ 
The  law  in  force  while  the  property  in  controversy  was.  thus 
held  in  trust  was  the  same  as  the  law  naw  in  force.  It  pro- 
vided that  all  lands  of  the  judgment  debtor,  whether  in  pos- 
session, remainder  or  reversion,  and  all  lands,  or  any  estate 
or  interest  therein,  holden  by  any  one  in  trust  for,  or  to  the 
use  of,  another,  shall  be  liable  to  all  judgments,  and  to  be  sold 
on  execution  against  the  debtor  owning  the  same,  or  for 
whose  use  the  same  is  holden.  R.  S.  1881,  section  752. 
Ever  since  the  enactment  of  this  statute  in  1852,  lands  held  in 
trust  have  been  liable  to  sales  on  execution  issued  on  judg- 
ments against  the  cestui  que  trusty  and  where  there  are  sev- 
eral such  judgments  the  oldest  judgment  is  the  first  lien. 

The  special  finding  shows  that  the  date  of  the  appellant's 
judgment  against  the  cestui  que  trust  was  March  6th,  1872; 
that  in  June,  1880,  he  obtained  a  decree  of  court,  declaring 
that  the  land  in  controversy  was  held  in  trust  for  said  Philip 
Halfacre,  and  also  obtained  leave  of  court  to  issue  execution 
thereon,  which  was  issued  in  December,  1881,  and  that  in 
January,  1882,  the  appellant,  at  the  execution  sale,  bought 
said  land  so  held  in  trust  and  received  the  sheriflF^s  deed 
therefor  in  January,  1883.  The  appellant  thereby  acquired 
a  valid  title  as  against  all  subsequent  judgments. 

The  special  finding  shows  that  the  judgments  of  Thomp- 
son and  McCelland,  under  which  the  appellee  claims,  were  not 
a  lien  until  December,  1878,  more  than  six  years  after  the 
date  of  the  appellant's  judgment.  They  supposed  that  Philip 
Halfacre's  interest  was  an  equitable  interest  which  could  not 
be  reached  without  the  aid  of  a  court  of  equity,  and  they 
commenoed  proceedings  in  equity,  and  obtained  a  decree  in 
equity  in  June,  1879,  that  such  equitable  interest  should  be 
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sold  on  their  judgments^  and  the  same  was  so  sold  to  Thomp- 
son who  assigned  his'  certificate  of  sale  to  Overstreet  under 
whom  the  appellee  claims.  The  sale  to  Thompson  was  earlier 
than  the  sale  to  the  plaintiff,  but  the  plaintiff  had  the  prior 
lien.  R.  S.  1881,  section  608.  The  plaintiff  was  not  a  party 
to  these  proceedings  in  equity  and  was  not  bound  thereby. 

There  are  equitable  interests  in  land  which  are  not  subject 
to  execution ;  this  was  decided  in  the  case  of  ModueU  v.  John- 
soriy  2  Blackf.  431,  where  it  was  held  that  the  interest  of  a 
party  who  holds  a  title-bond  for  land,  is  not  subject  to  exe- 
cution, and  see,  also,  Orth  v.  JenningSy  8  Blackf.  420 ;  Doe  v. 
Outshall,  1  Ind.  246;  Dickerson  v.  Nelson,  4  Ind.  160;  State 
Bank  v.  Jlfocy,  4  Ind.  362;  RuaseU  v.  Houston,  5  Ind.  180; 
Dams  V.  Oumberland,  6  Ind.  380 ;  Hutching  v.  Hanna,  8  Ind. 
-533 ;  Gentry  v.  Allison,  20  Ind.  481 ;  Jeffries  v.  Sherbum,  21 
Ind.  112 ;  Terrell  v.  Prestell,  68  Ind.  86.  Most  of  these  cases 
were  decided  under  statutes  existing  prior  to  1 852.  All  of  them 
affirm  the  doctrine  that  in  general  mere  equitable  estates  in 
land  are  not  subject  to  execution,  but,  none  of  them  hold  that 
estates  held  in  trust  for  another,  such  as  the  special  finding 
in  this  case  declares,  can  not  be  levied  upon.  The  finding  is 
that  "  from  that  date  the  same  was  held  by  said  Yohe  in  trust 
for  the  benefit  of  Philip  Halfacre  and  the  other  legatees,  and 
that  said  Yohe  had  no  other  interest  in  said  land  than  as 
trustee."  To  hold  that  land  so  held  is  not  liable  to  an  exe- 
cution against  the  cesttd  que  trust,  would  be  directly  in  con- 
flict with  the  existing  statutes,  above  cited.  See  Tevis  v.  Doe, 
3  Ind.  129.  In  this  case  Perkins,  J.,  said:  "Our  statute 
*  *  enacts,  *  *  that '  lands,  *  *  holden  by  any  one  in  trust  for 
or  to  the  use  of  another,'  shall  be  liable  to  be  sold  on  execution, 
etc.  Now,  if  Joel  Tevis  had  fully  paid  the  consideration  for 
this  land  to  Hewitt,  and  was  entitled  to  a  deed,  but  had  the 
same  conveyed  for  his  own  use  to  Colliver,  Colliver  held  the 
land  simply  in  trust  for  said  Joel,  and  it  was  subject  to  the 
execution  in  this  case." 

In  Pennington  v.  Clifton,  11  Ind.  162,  Perkins,  J.,  said. 
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substantially^  that  the  land  may  be  regarded  as  subject  to 
execution  under  that  clause  of  the  statute  which  enacts  that 
lands  fraudulently  conveyed  are  so  subject^  and  probably, 
also^  under  that  clause  which  enacts  that  lands  holden  by  any 
one  in  trust  for  or  to  the  use  of  another  shall  be  so  subject. 

It  may  be  observed  that,  under  the  statute^  section  752,  su- 
pra, lands  held  in  trust  for  another,  and  lands  fraudulently 
conveyed,  stand  upon  the  same  footing,  and  are  equally  liable 
to  execution. 

In  Wilsan  v.  Rudd,  19  Ind.  101,  Davison,  J.,  said,  after 
citing  the  statute;  "These  provisions,  it  seems  to  us,  make 
every  interest  which  a  judgment  debtor  has  iu  real  estate,  liable 
to  execution."  In  Hubble  v.  Oaborn,  31  Ind.  249,  the  court 
referred  with  approbation  to  the  case  of  Tevis  v.  Doe,  supra. 
In  Eoans  v.  Feeny,  81  Ind.  532,  this  court  said:  "There  had 
been  no  fraudulent  conveyance  from  Peter  Feeny,  and  none 
had  been  made  by  William  to  any  third  party,  nor  did  he  hold 
the  title  in  trust  for  Peter."  In  the  case  of  Hanna  v.  Aebker^ 
84  Ind.  411,  this  court  held  that  in  case  of  a  fraudulent  con- 
veyance of  land,  the  land  is  subject  to  the  execution  of  any 
creditor  sought  to  be  defrauded,  without  resort  to  equity,  and 
that  where  one  of  several  creditors  proceeds  in  equity  to  sul>- 
ject  such  lands  to  his  execution,  he  obtains  no  priority  over 
the  others.  This  case  is  exactly  analogous  to  the  present  case, 
because,  under  the  statute,  lands  held  in  trust  and  lands  fraud- 
ulently conveyed  are  in  the  same  condition  precisely,  as  to 
liability  to  be  taken  in  execution.  If,  where  lands  are  fraud- 
ulently conveyed,  a  judgment  creditor  acquires  no  priority  by 
proceeding  in  equity,  it  follows,  inevitably,  that  where  lands  ^ 
are  held  in  trust  a  proceeding  in  equity  will  give  no  priority. 
What  we  decide  is  that  where,  as  in  this  case,  a  special  find- 
ing shows  that  lands  are  held  in  trust  for  another,  and  that 
the  holder  of  the  lands  has  no  other  interest  than  as  trustee, 
judgments  against  the  cestui  que  trust  bind  the  land  in  the 
order  of  their  priority,  and  a  junior  judgment  creditor  will 
gain  no  priority  by  a  |  roceeding  in  equity  to  subject  the  in- 
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terest  of  the  cestui  que  trust  to  his  judgment.     The  court  be- 
low, therefore,  erred  in  its  conclusions  of  law. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellee, and  this  cause  is  remanded,  with  instructions  to  the 
court  below  to  state  conclusions  of  law  in  favor  of  the  ap- 
pellant and  in  accordance  with  the  foregoing  opinion. 

FUed  Jane  6, 1884. 


No.  8409. 

City  op  Terre  Haute  v.  Beach  et  al. 

CrrY. — Annexaiion  of  Territory. — Jurisdiction. — Collateral  Attack, — A  com- 
plaint to  enjoin  a  city  from  exercising  jurisdiction  over  territory  an- 
nexed claimed  that  the  proceedinpp  to  annex  were  void  :  1.  Because  the 
petition  for  annexation  prayed  for  the  annexation  of  other  lands  also^ 
which  the  county  board  refused  to  annex ;  2.  Because  no  notice  of  the 
intention  to  present  the  petition  was  given  by  publication  for  thirty 
days. 

Hddj  that  the  complaint  did  not  show  that  the  board  had  not  jurisdic- 
tion of  the  proceedings,  and  therefore  the  annexation  could  not  be  at- 
tacked collaterally. 

Same. — County  Commiasumers. — Defective  Notice. — Where  there  is  some  notice, 
of  a  legal  form,  and  that  notice  is  adjudged  sufficient,  the  proceeding  is 
not  void,  although  the  notice  may  be  defective. 

From  the  Vigo  Circuit  Court. 

/.  N.  Pierce,  J,  W.  Harper  and  J,  M,  Allen,  for  appellant. 
J.  G.  Williams  nnd  W.  J/aci,  for  appellees. 

Elliott,  J. — The  appellees'  complaint  alleges  that  the 
board  of  commissioners  of  Vigo  county,  on  the  petition  of 
the  city  of  Terre  Haute,  ordered  lands  belonging  to  them  to 
be  annexed  to  the  city,  and  charges  that  this  judgment  was 
void,  because,  to  borrow  the  language  of  the  pleading,  "  no 
petition  was  ever  presented  to  the  board  of  commissioners 
for  the  annexation  of  the  territory  described  in  the  order  of 
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the  boards  but  the  petition  presented  at  said  time  to  said  board 
included  and  described  other  lands^and  which  said  board  re- 
fused to  annex  to  said  city,  and  granted  only  a  part  of  said 
petition.'^  It  is  clear,  under  the  now  settled  rule,  that  this 
statement  supplies  no  ground  for  an  injunction.  Many  cases 
establish  the  rule  that  where  the  petition  is  sufficient  on  its 
iaoe  to  confer  jurisdiction  of  the  subject-matter,  the  proceed- 
ings based  upon  it,  although  erroneous,  can  not  be  over- 
thrown by  injunction.  The  appropriate  remedy  in  such 
cases  is  by  appeal.  Where  there  is  jurisdiction  no  irregu- 
larities or  errors  will  render  the  proceedings  void,  and  it  is 
only  void  proceedings  that  can  be  collaterally  assailed.  Tovm 
of  Cicero  v.  WUliamson,  91  Ind.  541 ;  Heagy  v.  Black,  90 
Ind.  534 ;  Gruaervmeyer  v.  City  of  Logansport,  76  Ind.  549 ; 
Caskey  v.  City  of  Greensburgh,  78  Ind.  233 ;  Board,  ete,,  v. ' 
Pressley,  81  Ind.  361 ;  Gre^  v.  EllioU,  86  Ind.  53. 

It  is  also  averred  that  "  no  notice  by  publication  of  the  in- 
tention to  present  said  petition  to  said  board  of  commission- 
ers, was  given  thirty  days  previous  to  December  5th,  1872." 
By  the  law  in  force  when  the  annexation  proceedings  were 
had,  it  was  provided  that  the  "  council  shall  give  thirty  days' 
notice,  by  publication  in  some  newspaper  of  the  city,  of  the 
intended  petition  "  (1  R.  S.  1876,  p.  311),  and  if  the  complaint 
had  directly  charged  that  no  notice  at  all  had  been  given,  it 
would  perhaps  have  been  good,  be9ause,  as  the  proceeding 
affected  the  personal  and  private  rights  of  the  appellees,  they 
were  entitled  to  the  notice,  and  this  not  having  been  given 
the  board  of  commissioners  did  not  acquire  jurisdiction  of 
the  person.  Town  of  Cicero  v.  Williamson,  supra.  Notice 
in  some  form  in  such  cases  is  required,  and  a  statute  not  pro- 
viding for  it  is  probably  unconstitutional.  Campbell  v.  Dmg^ 
gins,  83  Ind.  473.  However  this  may  be,  it  is  clear  that  the 
complaint  is  insufficient.  For  aught  that  appears  more  than 
thirty  days'  notice  may  have  been  given.  The  presumption 
is  in  favor  of  the  acts  of  public  officers,  and,  until  the  con- 
trary is  shown^  it  must  be  presumed  that  they  have  done  their 
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duty.  There  is  Dothing  here  to  show  that  notice  was  not 
given  for  a  much  longer  period  than  thirty  days.  It  is,  in- 
deed, impliedly  conceded  by  the  complaint  that  some  notice 
was  given,  and  the  rule  is  that  where  there  is  some  notice, 
although  a  defective  one,  and  the  commissioners  have  ad- 
judged it  suflficient  by  acting  upon  it,  there  can  be  no  suc- 
cessful collateral  attack.  Oppenheim  v.  Pittsburgh^  etc.,  R.  W. 
Go.,  85  Ind.  471;  Stoid  v.  Woods,  79  Ind.  108;  McAlpine 
V.  Sweeiser,  76  Ind.  78 ;  Ilurae  v.  OonduUt,  76  Ind.  598 ; 
Muncey  v.  Joed,  74  Ind.  409. 

Judgment  reversed. 

Filed  Dec.  13, 1883. 

On  Petition  fob  a  Rehearing. 

Elliott,  C.  J. — In  the  brief  of  the  appellees  the  question 
for  our  decision  was  thus  stated :  "  The  only  question  pre- 
sented by  this  record  is,  was  the  complaint  subject  to  demurs 
rer  ? ''  This  we  accepted  as  a  correct  statement,  and  fully  con- 
sidered the  question  presented,  and  we  certainly  gave  the 
appellees  no  cause  for  complaint  in  acting  upon  their  own 
statement. 

It  is  said  in  the  brief  on  the  petition  for  rehearing,  that  we 
were  in  error  in  stating  that  the  complaint  averred  that  an 
order  of  the  board  of  commissioners  was  made  annexing  lands 
to  the  city  of  Terre  Haute.  That  we  were  not  in  error  is 
apparent  from  the  following  statement  of  the  complaint: 
*•  And  plaintiffs  say  that  the  board  of  commissioners  of  Vigo 
county,  pretending  to  act  under  sections  86  and  87  of  the  law 
of  1867,  made  an  order  annexing  to  the  city  of  Terre  Haute 
certain  territory,  in  said  order  described,  in  twelve  parcels,^^ 
and  this  is  followed  by  a  description  of  the  lands  ordered  an- 
nexed. But  if  this  extract  does  not  suflBciently  show  that  we 
were  right,  then  the  following  surely  does:  "And  plaintiffs 
say  that  said  pretended  annexation  of  land  to  the  city  of 
'Terre  Haute  is  illegal  and  void,  and  that  the  acts  of  said  city 
Vol.  96.— 10 
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in  assessing  said  lands  for  taxation,  and  the  acts  of  said  treas- 
urer in  attempting  to  enforce  the  collection  of  taxes,  are  un- 
lawful and  wholly  without  right;  that,  in  truth  and  in  fact, 
said  lands  are  not  within  the  city  of  Terre  Haute,  because 
plaintiffs  show  that  no  petition  was  ever  presented  to  the  said 
board  of  cooimissioncrs  asking:  for  the  annexation  of  the  ter- 
ritory  set  out  in  the  order  of  the  board,  but  the  petition  pre- 
sented at  said  time  to  said  boyird  included  other  lands,  de- 
scribed therein,  which  the  board  refuscxl  to  annex  to  said  city, 
and  granted  only  a  part  of  ^aid  petition/'  This,  certainly, 
shows  that  the  board  ordered  the  lauds  of  the  api)ellees  an- 
nexed, but  refused  to  order  the  annexation  of  other  lands. 

The  theory  on  which  the  pleading  is  founded  shows  clearly 
that  we  correctly  read  the  complaint,  for  the  theory  is  that 
because  all  the  lands  were  not  annexed  none  were,  the  theory 
is  not  that  the  lands  of  the  parties  described  in  the  order  were 
not  ordered  to  be  annexed,  but  that  other  lands  described 
were  not  annexed. 

We  find  in  the  concluding  part  of  the  complaint  this  clause : 
"And  that  the  defendants  be  perpetually  enjoined  from  at- 
tempting further  to  assess  the  same  under  the  order  of  said 
board,"  and  the  context  clearly  shows  that  the  word  "  same  " 
refers  to  the  lands  of  the  appellees,  described  in  the  order. 

Counsel  are  right  in  saying  that  we  did  not  mean  to  hold 
that  the  lands  not  within  a  city  could  be  taxed  by  the  munic- 
ipal authorities,  but  they  are  wrong  in  assuming  that  we  did 
not  correctly  construe  their  complaint. 

The  pleading  vshows  that  a  petition  was  presented  to  the 
board  of  commissioners,  and  that  it  described  the  lands  of 
the  appellees  and  other  lands,  and  this  petition  was  sufficient 
to  invoke  the  jurisdiction  of  the  board  in  the  particular  case, 
and  this  was  all  that  was  necessary  to  protect  the  proceed- 
ings against  a  collateral  attack.  The  statute  gives  the  board 
general  jurisdiction  over  the  subject,  and  the  petition  called 
that  jurisdiction  into  exercise  in  this  instance.  The  fact  that 
the  petition  may  not  have  been  suflBcient  in  form  or  sub- 
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stance,  does  not  aflPect  the  question  of  jurisdiction.  The 
power  to  determine  whether  a  petition  is  or  is  not  sufficient 
IS  itself  jurisdiction.  In  United  Stata  v.  Arredondo,  6  Pe- 
ters, 691,  it  was  said:  "The  power  to  hoar  and  determine  a 
cause  is  jurisdiction;  it  is  ^ coram  jmllce,^  vrhenever  a  case  is 
presented  which  brings  this  power  into  action."  In  the  well 
considered  case  of  Boards  etc.,  v.  Markie,  46  Ind.  96,  this 
doctrine  was  applied  to  the  commissioners'  court.  If  the  pe- 
tition is  such  a.s  shows  that  the  court  hjLS  Q:eneral  jurisdiction 
of  the  subject-mailer,  tluMi  there  \s  jurisdiction  in  the  par- 
ticular case,  whether  the  pcitilion  is  or  is  not  suiBcrient  to  en- 
title the  petitioners  to  tlie  relief  sought.  The  question  of 
jurisdiction  does  not  depend  upon  the  sufficiency  of  the  pe- 
tition as  the  statement  of  a  cause  of  action,  but  depends  upon 
whether  it  does  or  does  not  state  facts  showing  that  the  court 
in  which  it  was  filed  has  jurisdiction  over  the  general  sub- 
ject, and  that  it  may  properly  exercise  that  jurisdiction  over 
the  particular  case  made  by  the  petition.  In  Morrow  wWeedy 
4  Iowa,  77,  it  was  said :  "  If  there  be  a  petition,  or  the 
proper  matter  of  that  nature,  to  call  into  action  the  power  or 
jurisdiction  of  the  court,  the  sufficiency  of  it  can  not  be 
called  in  question  collaterally.  This  is  for  the  appellate 
power  only.  If  there  be  a  notice  or  publication,  or  what- 
ever of  this  nature  the  law  requires  in  reference  to  persons  or 
other  matters,  its  sufficiency  can  not  be  questioned  collaterally. 
Of  course,  this  means  a  notice  coming  within  the  legal  idea 
and  range  of  such  a  matter.  An  absurdity  could  not  be  per- 
mitted to  pass."  Smith  v.  Enghy  54  Iowa,  265.  The  cases 
cited  from  our  own  reports,  in  the  opinion  heretofore  deliv- 
ered, very  clearly  show  the  rule  as  it  has  long  existed  in 
this  State. 

The  petition  in  this  case  showed  that  the  general  subject 
was  one  over  which  the  commissioners  had  jurisdiction,  and 
as  it  described  real  estate  it  showed  that  the  case  was  one  in 
which  that  general  power  was  properly  called  into  action. 
The  failure  to  accurately  describe  the  land  may  have  been  a 
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defect  affecting  the  sufficiency  of  the  petition  as  to  the  state- 
ment of  a  cause  of  action,  but  it  was  not  such  a  defect  as  de- 
prived the  board  of  jurisdiction.  The  petition  called  into 
exercise  the  power  of  the  commissioners'  court,  and  as  that 
tribunal  had  jurisdiction,  the  errors  or  irregularities  in  the 
proceedings  can  not  be  made  aVailable  otherwise  than  by 
appeal. 

It  is  now  well  established,  although  there  has  been  some 
contrariety  of  opinion  upon  the  subject,  that  in  all  cases  where 
the  commissioners* court  has  jurisdiction  of  the  general  sub- 
ject, and  that  jurisdiction  is  brought  into  exercise  in  the  par- 
ticular instance,  the  judgment  will  be  sustained  as  against  all 
collateral  attacks.  There  are  strong  reasons  for  the  rule,  as 
shown  by  the  cases  heretofore  referred  to.  Another  reason 
may  here  be  given,  and  that  is  this,  the  public  have  a  right 
to  the  prompt  and  speedy  settlement  of  questions  affecting  pub- 
lic interests,  and  by  requiring  one  who  is  dissatisfied  with 
the  judgment  of  the  board  of  commissioners  to  appeal  this 
result  is  secured.  Again,  if  there  are  errors  or  irregularities, 
advantage  should  be  taken  of  them  )3efore  rights  have  been 
acquired  by  the  public  or  by  private  individuals.  It  is  far 
better  in  such  a  case  as  the  pi'esent,  that  property  owners 
should  be  required  to  appeal  and  avail  themselves  of  all  ob- 
jections that  may  exist,  rather  than  wait  until  the  municipal 
authorities  have  laid  out  streets  and  made  public  improve- 
ments, and  then  obtain  an  injunction.  Still  another  reason 
supports  our  now  established  rule,  and  that  reason  is  that  the 
requirement  that  persons  aggrieved  by  the  judgment  of  the 
inferior  tribunal  shall  appeal  gives  stability  to  the  judgments 
of  the  commissioners,  represses  litigation  and  enables  those 
who  desire  to  act  upon  the  judgments  of  the  commissioners 
to  act  with  knowledge  and  confidence. 
Petition  overruled. 
FUed  June  6, 1884 


MAY  TERM,  1884.  149 


Wills  V.  Browning  et  al. 


No.  11,426. 


Wills  i?.  Browning  et  al,  ~-^ 


90    lilt 

JiJDGMENT. — Default, — Eeiiff  From, — Set-Off. — Kelief  from  a  judgment  by  \-^  ■  -g 
default  will  not  be  given  to  a  party,  under  section  396,  B.  8.  1881,  '161  saa 
merely  to  enable  him  to^avail  himself  of  a  set-off. 

From  the  Bartholomew  Circuit  Court. 

W,  Dixon  and  P.  C  WoodburUy  for  appellant. 
J,  B.  Reeves  and  C  S.  Bakery  for  appellees. 

BiCKXELL,  C.  C. — The  appellees  Browning  and  Sloan  ob- 
tained a  judgment  by  default  against  the  appellant,  and  had 
an  execution  issued  thereon  to  the  appellee  Thompson,  who 
was  the  sheriff  of  the  countv. 

The  appellant  brought  this  suit  against  the  appellees  to  set 
aside  the  judgment  and  prevent  the  levy  of  the  execution. 

The  defendants  jointly  demurred  to  the  complaint  for  want 
of  &cts  sufficient.  The  demurrer  was  sustained;  the  plain- 
tiff refused  to  amend;  judgment  was  rendered  against  him, 
and  he  appealed.  The  error  assigned  is  sustaining  said  de- 
murrer. 

The  complaint  avers  that  Browning  and  Sloan,  on  Septem- 
ber 23d,  1883,  recovered  against  the  plaintiff  a  judgment  for 
$307.78  for  goods  sold  and  delivered ;  that  said  judgment  was 
rendered  by  default,  upon  the  sheriff  ^s  return  of  service  by- 
leaving  a  copy  of  the  summons  at  the  last  and  usual  place 
of  residence  of  said  Wills,  on  September  4th,  1883;  that  an 
execution  on  said  judgment  is  now  in  the  hands  of  said  sher- 
iff, who  is  about  to  levy  the  same  upon  the  property  of  said 
Wills  subject  to  execution,  which  is  of  the  value  of  $1,000; 
that  said  plaintiff,  when  said  suit  was  commenced,  and  when 
said  judgment  was  rendcrod,  had,and  still  has,  "  a  meritorious 
defence  to  the  matters  in  said  complaint  set  forth,  and  a  good 
and  legal  cause  of  action  against  the  plaintifTs  therein,  in  this, 
to  wit,  that  at  said  time  said  Browning  and  Sloan  were,  and  still 
are,  indebted  to  said  Wills  in  th^  sum  of  §250  for  goods,  viz., 
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fifty  cases  of  wine  at  $5  per  case,  sold  and  delivered  by  said 
Wills  to  them ; "  that  if  the  plaintiff  had  known  that  such 
suit  was  pending  against  him,  he  would  have  pleaded  said 
indebtedness  as  a  set-off,  and  will  plead  said  set-off  if  said  de- 
fault be  set  aside ;  that  he  did  not  move  to  set  aside  said  default  at 
the  term  at  which  said  judgment  was  rendered,  because  during 
all  of  that  term  he  was  ignorant  of  the  same ;  that  said  default 
and  judgment  were  taken  against  him  through  his  inadvertence, 
surprise,  mistake  and  excusable  neglect,  in  this,  that  he  had 
no  knowledge  of  the  pendency  of  said  suit,  and  no  knowledge 
of  said  clefault  and  judgment  until  October  26th,  1883;  that 
said  default  was  entered  on  the  14th  of  September,  1 883  ;  that 
he  lives  in  a  house  containing  three  front  rooms  and  three 
back  rooms,  but  he  and  his  family  "  remain  and  dwell  in  said 
three  back  rooms;"  that  he  was  absent  from  home  except  at 
nights  from  the  3d  until  the  14th  day  of  September,  1883; 
that  said  sheriff  left  the  copy  of  said  summons  at  his  said 
house  by  placing  the  same  under  the  front  door  of  the  parlor, 
which  was  one  of  said  three  front  rooms ;  that  plaintiff  was 
not  in  that  room  from  the  4th  to  the  14th  day  of  September, 
1883 ;  that  neither  the  plaintiff  nor  any  of  his  family  has 
ever  seen  said  copy  of  summons,  nor  has  the  plaintiff  ever 
known  or  heard  of  the  same  until  after  the  issue  of  the  exe- 
cution as  aforesaid.     The  complaint  was  verified  by  affidavit. 

The  last  clause  of  section  396,  R.  S.  1881,  which  is  the 
same  as  the  last  clause  of  section  99,  2  R.  S.  1876,  p.  82,  pro- 
vides that  the  court  "  shall  relieve  a  party  from  a  judgment 
taken  against  him,  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect  *  *  *  on  complaint  or  motion 
filed  within  two  years."  In  the  construction  of  this  statute 
it  is  held  that  the  party  applying  for  relief  thereupon  must 
show  by  affidavit  that  he  has  a  meritorious  defence.  Lake  v. 
Jones,  49  Ind.  297 ;  Bristor  v.  Oaldn,  62  Ind.  352. 

And  a  complaint,  seeking  relief  against  a  judgment  by  de- 
feult,  must  show  the  nature  of  the  cause  of  action  on  which 
the  judgment  was  rendered,  and  a  pertinent  and  sufficient 
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defence  thereto.  See  Lee  v.  Basey,  85  Ind.  543.  The  facts 
constituting  the  defence  must  be  stated.  Frost  v.  Dodge,  15  Ind. 
139 ;  Yanay  v.  Teter,  39  Ind.  305.  It  has  been  held  that  where  a 
party  has  a  defence  to  the  action,  and  without  fault  of  his 
had  no  actual  notice  of  its  pendency,  until  after  the  rendi- 
tion of  the  judgment,  his  omission  to  make  his  defence  is  ex- 
cusable. Zerger  v.  Flattery,  83  Ind.  399.  But  in  the  com- 
plaint under  consideration,  the  plaintiff  seeks  relief  in  order 
that  he  may  plead  a  set-off,  and  the  question  arises  whether  a 
set-off  is  a  meritorious  defence  to  the  action. 

It  will  be  observed  that  this  showing  of  a  good  defence  on 
the  merits  is  not  required  by  the  statute,  section  396,  supra, 
but  the  courts,  in  the  exercise  of  their  equitable  powers,  have 
declared  that  the  relief  mentioned  in  section  396  can  not  be 
had  without  a  showing  by  affidavit  that  the  applicant  has  a 
good  defence  on  the  merits. 

Defences  are  either  in  denial  or  in  confei^sion  and  avoid- 
ance, but  a  set-off  neither  denies,  nor  confesses  and  avoids, 
the  cause  of  action ;  therefore,  at  common  law,  there  was  no 
such  thing  as  a  plea  of  set-off,  and  the  statutes  which  author- 
ize such  pleas  have  invested  the  common  law  courts  with 
powers,  and  have  engrafted  upon  common  law  suits  proceed- 
ings, which  belonged  originally  to  courts  of  equity.  The 
effect  of  these  statutes  is  that  in  certain  actions  the  defend- 
ant may  present,  by  way  of  set-off,  certain  claims  of  his 
against  the  plaintiff,  and  have  them  tried  and  determined 
whether  the  plaintiff  proceeds  to  the  trial  of  his  claim  or  not, 
but  these  claims  of  the  defendant,  thus  introduced  under  the 
statute,  are  not  defences  attacking  the  merits  of  the  plaintiff V 
claim;  they  are  not  defences  at  all,  and  are  not  so  treated, 
either  in  our  civil  code  or  in  judicial  decisions. 

The  language  of  the  code  is,  in  section  347,  K.  S.  1881,  that 
the  answer  shall  contain  :  1.  A  denial,  etc.  2.  A  statement 
of  any  new  matter  constituting  a  defence,  counter-claim  or 
set-off,  etc.     3.  The  defendant  may  set  forth  in  his  answer  as 
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maDv  grounds  of  defence,  connter-<;laim  and   set-off  as  he 
may  have,  etc. 

Defences  and  set-offs  are  here  mentioned  according  to  their 
true  "nature  as  distinct  pleadings,  and  so  they  have  always 
been  regarded  by  this  court.  Thus  in  Boil  v.  Simms,  60  Ind. 
162,  it  was  said  by  Howk,  J. :  "A  set-off,  strictly  speaking, 
is  not  a  defence  to  the  action  in  which  it  may  be  filed;  it  is 
simply  a  cross  action,  and  can  only  be  interposed  *  *  by  the  ex- 
press authority  of  the  statute."  And  again,  "  We  think,  that 
the  provisions  *  *  are  applicable  only  to  such  answers  as  set 
up  causes  of  defence  to  the  cause  of  action  sued  upon,  and  not 
to  answers  by  way  of  set-off,  which  do  not  question  the  suflB- 
ciency  of  the  plaintiff's  cause  of  action."  So,  in  Daly  w 
National  Life  Ins.  Co.,  64  Ind.  1,  this  court  said :  "  This  par- 
agraph was  a  cross  action,  in  the  nature  of  a  set-off  against 
the  appellee's  cause  of  action.  It  was  not,  and  did  not  pur- 
port to  be,  a  defence  to  the  suit  of  the  appellee."  And  in  this 
last  case  it  was  held  that  the  proper  form  of  demurring  to  such 
a  paragraph  was  for  want  of  facts  sufficient  to  constitute  a  cause 
of  action.  See,  also,  to  the  same  effect,  Huston  v.  Vail,  84  Ind. 
262,  and  AndersoUy  etc,  ylssVi  v.  Thompson,  88  Ind.  405. 
Again,  in  Goble  v.  Dillon,  86  Ind.  327  (44  Am.  R.  308),  this 
court,  referring  to  section  34,  2  R.  S.  1876,  p.  612,  in  relation 
to  pleadings  before  a  justice  of  the  peace,  says :  "  This  statute 
excepts  set-off  as  a  matter  of  defence,  which  it  is  not."  See^ 
also,  Campbell  v.  Routt,  42  Ind.  410.  Under  these  decisions 
a  set-off  can  not  be  regarded  as  a  meritorious  defence  to  the 
action,  and  the  relief  demanded  under  section  99,  supra,  can 
not  be  had  without  a  showing  that  the  applicant  has  a  meri- 
torious defence  to  the  action.  The  statute  is  peremptory  and 
imposes  no  such  condition,  yet  it  authorizes  the  court  to 
grant  equitable  relief,  and  therefore a\ithorizos  equitable  con- 
siderations, but  there  is  no  equity  in  relieving  ac:ainst  a  judg- 
ment suffered  by  inadvertence  or  excusable  nejrleet,  when  the 
party  has  no  defence  against  it  and  the  debt  ouglit  to  be  paid  ; 
if  he  should  plead  against  a  valid  claim,  he  would  be  making 
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costs  against  himself  for  nothing,  and  the  courts  will  not  do 
what  is  alike  useless  and  unjust,  and  this  is  the  real  founda- 
tion of  the  rule  established  by  the  courts,  namely,  that  there 
is  no  equity  in  granting  the  relief  provided  by  the  statute  un- 
less the  applicant  can  show  a  good  defence  on  the  merits. 

The  question  whether  relief  ought  to  be  granted  under 
section  396,  supra,  where  the  applicant  shows  merely  that  he 
desires  to  plead  a  .set-off  to  a  part  of  the  cause  of  action  for 
which  the  judgment  was  rendered,  has  never  been  presented 
to  this  court,  but  the  Supreme  Court  of  Illinois  has  deter- 
mined a  kindred  question.  In  Bowman  v.  Wood,  41  111.  203, 
that  court  said :  "  The  meritorious  grounds  relied  on  are, 
that  the  appellant  has  a  cross  demand  against  appellee.  If 
this  be  true,  what  prevents  him  from  suing  and  recovering  in 
an  action  against  appellee?  *  *  We  do  not  see  that  the  court 
below  was  called  on  to  set  aside  the  default,  as  it  might  have 
been,  if  the  set-off  would  have  been  lost,  or  could  not  be 
otherwise  recovered."  This  d(?cision  was  cited  and  approved 
and  followed  in  Palmer  v.  IlarriSy  98  111.  507.  The  statute 
of  Illinois,  under  which  these  decisions  were  made,  is  not 
peremptory  like  our  section  99,  supra,  but  this  difference 
does  not  affect  the  question.  Whether  such  a  statute  be  per- 
emptory or  not,  there  is  no  equity  in  setting  aside  a  judgment 
properly  obtained,  where  no  defence  on  the  merits  is  shown. 
The  party  who  has  obtained  such  a  judgment  ought  not  to  be 
deprived  of  it  without  reason,  and  there  is  no  reason  in  favor 
of  the  debtor  why  such  an  application  should  be  granted, 
because  he  could  have  brought  suit  immediately  upon  his 
set-off,  and  .upon  showing  the  pendency  of  such  suit  he 
might,  on  a  proper  application  to  the  court,  have  obtained  an 
injunction  staying  proceedings  on  the  judgment  against  him, 
until,  at  the  determination  of  his  own  suit,  his  judgment  could 
be  off^(?t  against  the  other.  This  remedy  is  still  open  to  the 
appellant.  He  having  such  a  uoniplcite  remedy,  his  present 
application,  which  ignores  the  W(?ll  established  distinction  be- 
tween a  set-off  and  defence  to  the  action,  and  proceeds  upon 
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the  false  supposition  that  there  is  no  substantial  difference 
between  the  two^  and  to  that  extent  is  in  conflict  with  the 
decisions  of  this  court,  supra,  ought  not  to  be  granted.  If 
the  complaint  had  shown  that  the  set-off  would  be  lost  by 
delay,  or  that  other  circumstances  created  an  equity  in  favor 
of  the  appellant,  a  different  question  would  arise.  There  was 
no  error  in  sustaining  the  demurrer  to  the  complaint.  The 
judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  hereby 
in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Filed  June  4,  1884. 


No.  11,232. 

Becker  v.  Becker  et  al. 

Will. — Intention  of  Testator. —  Rule  of  Construction. — In  conBtruing  a  will 
the  primary  rule  is  to  ascertain,  and,  if  possible,  give  effect  to,  the  inten- 
tion of  the  testator ;  and  this  intention  is  to  be  ascertained  from  an  ex- 
amination of  all  the  provisions  of  the  will  bearing  upon  the  subject  of 
inquiry. 

From  the  Shelby  Circuit  Court. 

T.  B,  Adaias  and  L.  T.  Michener,  for  appellant. 

B.  F,  Love,  A,  Major  and  //.  C,  Morrison^  for  appellees. 

HoWK,  J. — The  only  question  in  this  case  depends  for  its 
decision  upon  the  construction  which  must  be  given  to  the 
last  will  and  testament  of  Samuel  Becker,  deceased.  This 
will  appears  to  have  been  duly  executed  and  attested  on  the 
10th  day  of  February,  1882,  and  it  was  admitted  to  probate 
by  and  before  the  clerk  of  the  court  below  on  the  15th  day 
of  February,  1882.     The  following  is  a  copy  of  such  will : 

*'  In  the  name  of  the  Bonevolent  Father  of  all,  Samuel 
Becker,  of  Hendricks  township,  State  of  Indiana,  do  make  and 
publish  this  my  last  will  and  testament. 
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m         I  11  n  I  — " ' • 

"Item  1.  I  give  , and  devise  to  my  beloved  wife,  Mary 
Becker,  in  lieu,  one-third  of  the  money  which  my  farm  briitgs, 
for  w^hich  I  want  it  sold.  After  my  just  debts  are  paid  I 
give  Henry  Becker  his  book-account  and  note  for  his  share. 
Solomon  Becker,  George  Becker,  John  Becker,  Jacob  Becker, 
Christian  Becker,  my  sister  Susan  Trion,  to  children  of  my 
brother  Daniel  Becker,  for  which  I  want  divided  equal  be- 
tween the  above  brother's  heirs,  and  my  brothers  and  sister. 

"I  do  hereby  nominate  and  appoint  John  Bensheimer  and 
William  H.  Kunyan  mv  administrators  of  this  mv  last  will 
and  testament,  hereby  authorizing  and  empowering  them  to 
compromise,  adjust,  release  and  discharge,  in  such  manner  as 
they  may  deem  proper,  the  debts  and  claims^  due  me.'' 

(Signed)  "Samuel  Becker."     [seal.] 

The  executors  named  in  the  will  qualified  according  to  law, 
and  entered  upon  the  discharge  of  the  duties  of  their  trust, 
and,  after  due  administration  had,  they  made  and  filed  in  the 
clerk's  office  below  their   final  settlement  report.     It  was 

shown  by  the  executors  that  thev  had  surrendered  to  Henry 

»  ¥  • 

Becker  his  book-account  of  $2,  and  his  note  for  $64.40,  exe- 
<juted  to  the  testator  on  September  16th,  1875,  and  due  four 
months  after  date,  for  "his  share"  of  the  testator's  estate.  It 
was  further  shown  by  the  executors  that  they  had  paid  all  the 
debts  owing  by  their  testator  and  all  the  expenses  of  the  ad- 
ministration of  his  estate,  and  that  there  remained  a  balance 
of  their  testator's  estate  amounting  to  $704.02,  which  they 
paid  into  court  for  distribution  among  his  legatees  under  the 
will  and  the  order  of  the  court. 

The  appellant,  Henry  Becker,  claims  that  he  is  entitled, 
under  the  will,  to  an  equal  share  with  the  other  legatees  named 
therein,  the  appellees  in  this  court,  of  the  balance  for  distri- 
bution. On  the  other  hand,  the  appellees  claim  that  when 
the  executors  surrendered  to  the  appellant  "his  book-account 
and  note,"  he  got  "his  share"  in  full  of  the  testator's  estate, 
and  had  no  interest  whatever,  under  the  will,  in  the  balance 
of  such  estate  for  distribution,  and  that  such  balance  was  to 


156  SUPREME  COURT  OF  INDIANA, 


Becker  t*.  Becker  et  aL 


be  divided  equally  between  them,  the  appellees,  to  the  en- 
tire exclusion  of  the  appellant  from  any  share  therein.  The- 
question  in  dispute  was  decided  by  the  trial  court  in  favor  of 
the  claim  of  the  appellees  that  the  balance  for  distribution  of 
the  decedent's  estate  should  be  divided  equally  between  them, 
to  the  entire  exclusion  of  the  appellant  from  any  share  therein* 

Did  the  circuit  court  err  in  this  decision?  This  is  the  only 
question  we  are  required  to  decide,  and  this  question,  as  we 
have  already  said,  depends  for  its  proper  decision  upon  the 
construction  which  must  be  given  to  the  provisions  of  the 
last  will  and  testament  of  Samuel  Becker,  deceased,  hereto- 
fore set  out  in  this  opinion.  In  Lofton  v.  Mooi^c,  83  Ind.  112, 
the  court  said  :  "In  the  construction  of  the  will,  it  was  the 
duty  of  the  court  to  ascertain  and  carry  into  effect,  if  possi- 
ble, the  intention  of  the  testator,  in  regard  to  the  matter  under 
consideration.  This  intention  was  to  be  ascertained,  not  from 
any  single  item  or  clause,  but  from  all  the  provisions  of  the 
will  having  reference  to  the  subject  of  the  inquiry.  Kelly  v» 
Stinson,  8  Blackf.  387 ;  Craig  v.  Secrist,  54  Ind.  419 ;  Fraim 
V.  ifiUison,  59  Ind.  123;  Tyner  v.  Reese,  70  Ind.  432.''  See, 
also,  Hinds  v.  Hinds,  85  Ind.  312,  where  the  same  rule  of 
construction  as  applicable  to  the  interpretation  of  last  wills 
is  declared  and  approved. 

Applying  this  rule  of  construction  to  the  will  under  con- 
sideration in  the  case  in  hand,  we  have  no  difficulty  in  reach- 
ing the  conclusion  that  the  trial  courtdid  not  err  in  its  decision. 
In  such  will  the  testator  used  this  language:  "After  my  just 
debts  are  paid  I  give  Henry  Becker  his  book-account  and 
note  for  his  share.^'  His  share  of  what?  From  all  the  pro- 
visions of  the  will  construed  together,  as  they  must  be,  there 
can  be  certainly  but  one  answer  to  this  question.  After  first 
making  provision  for  his  wife,  and  then  for  the  payment  of 
his  "just  debts,"  the  testator  nfxt  provides  for  the  distribu- 
tion of  the  residue  or  surplus  of  his  estate,  among  his  living 
brothers  and  sister,  and  the  children  of  his  deceased  l)rother. 
In  making  this  distribution,  he  first  gives  the  appellant  Henry 
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Becker  "  his  book-account  and  note  for  his  share."  Tlien, 
after  naming  his  other  living  brothers  and  sister, and  the  chil- 
dren of  his  deceased  brother,  the  testator  expresses  his  wish 
that  the  balance  of  his  estate  be  "divided  equal  between  the 
above/'  Manifestly,  this  is  what  the  testator  intended,  that 
all  his  living  brothers  and  sisters,  and  the  children  of  his  de- 
ceased brother,  should  share  equally,  as  nearly  as  might  be, 
in  the  surplus  of  his  estate  after  his  widow  had  received  her 
portion,  and  after  the  payment  of  his  just  debts.  Afl;er  the 
appellant  had  obtained  from  the  executors  what  was  denomi- 
nated in  the  will  as  "  his  share,''  and  what  was  about  equal  to 
any  share,  under  the  will,  in  the  surplus  of  the  testator's  es- 
tate, he  then  sought  in  this  proceeding  to  obtain  a  share  also 
in  such  surplus.  The  decision  of  the  trial  court  was  against 
the  appellant,  and  we  find  no  error  in  such  decision. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  6, 1884. 


No.  11,023. 

Rogers  v.  Cox. 

Contract. — SaU  of  Building. — License  to  Rernove. — The  sale  of  a  building  not 
permanently  annexed  to  the  land,  with  a  right  of  removal,  although  the 
contract  is  verbal,  justifies  the  purchaser,  having  complied  with  his  part 
of  the  contract,  in  entering  upon  the  land  and  removing  the  building. 

8a3I£. — License* — The  sale  of  personal  property,  by  an  owner  of  real  estate, 
which  can  only  be  removed  by  entry  thereon,  thereby  1  icenscs  the  vendee 
to  enter  upon  the  land  for  the  purpose  of  removal,  and  the  license  is  ir- 
revocable. 

From  the  Henry  Circuit  Court. 

R,  Warner y  D.  W.  Chambers  and  J,  S.  Hedges,  for  appellant. 
J.  M.  BrowHy  for  appellee. 

Elliott,  C.  J. — The  complaint  of  the  appellant  alleges 
that  he  is  the  owner  of  the  land  therein  described,  and  that 
the  appellee  wrongfully  entered  upon  it,  and  without  right 
removed  a  large  frame  building. 


90  157 

152  4321 

W  157] 

l«l  119j 

96  167 

164  293 

164  294, 

164  295 


158  SUPREME  COUKT  OF  INDIANA, 


Rogers  v.  Cox. 


The  second  paragraph  of  the  answer  alleges  that  the  appel* 
lee  bought  the  building  of  the  appellant  and  entered  on  the 
land  for  the  purpose  of  removing  the  building  which  he  had 
purchased.  A  written  contract  is  set  forth  showing  the  sale 
of  the  building  to  the  appellee. 

We  regard  this  answer  a.s  .sufficient.  The  appellant,  hav- 
ino^  sold  to  the  appellee  property  of  which  possession  could 
only  he  ohtaineil  by  an  entry  upon  the  land,  impliedly  li- 
censed the  latter  to  enter,  and  take  pc-Hse^^-ion  of  the  prop- 
erty he  had  piirehascd.  An  owner  of  land,  who  sells  prop- 
erty which  x^an  (ndy  be  taken  po.she.s.sion  of  by  an  entry  on 
the  land,  can  not  deny  the  venckn^'s  right  to  enter  for  that 
purpose.  It  would  be  a  strange  rule  that  would  permit  a 
man  to  sell  property  to  anotlier,  and  then  prevent  him  from 
getting  possession  of  it.  The  purchase  of  property,  where 
the  contract  of  sale  is  fully  complied  with  by  the  vendee, 
vests  in  him  a  right  which  no  subsequent  act  of  the  seller 
can  take  from  him.  The  written  contract  set  forth  in  this 
paragraph  of  the  answer  secured  to  the  appellee  a  right  to 
remove  the  building  for  which  the  appellant  had  accepted 
the  stipulated  price. 

The  third  paragraph  of  the  answer  differs  from  the  second 
in  that  it  sets  forth  a  verbal  contract  for  the  purchase  of  a 
building  on  the  appellant's  land,  and  avers  that  the  latter 
had,  as  part  of  the  contract,  granted  the  appellee  the  right  to 
remove  the  building.  The  answer  is  good  because  it  justi- 
fies the  alleged  trespass  by  averring  a  parol  license.  It  has 
been  many  times  decided  that  a  parol  license  is  valid.  There 
was  an  interest  coupled  with  this  parol  license,  which  pre- 
cluded the  appellant  from  revoking  it.  Buchanan  v.  Logans- 
porty  etc.,  R.  W.  Co.,  71  Ind.  265,  and  cases  cited.  The  rule 
upon  this  subject  is  this :  where  the  license  is  coupled  with  an 
interest  it  can  not  be  revoked,  although  a  naked  license  may 
be.  Miller  v.  Stat^,  39  Ind.  267;  Snowden  v.  Wilas,  19  Ind. 
10;  Hodgson  v.  Jeffries,  52  Ind.  334;  Nowlin  v.  Whipple,  79 
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Ind.  481 ;  Kipp  v.  Coenen,  55  Iowa,  63;  Leey.  McLeod,  12 
Nev.  280;  Lo7ij  v.  Buchanan,  27  Md.  502. 

The  sale  of  a  building  with  the  right  of  removal  is  not 
necessarily  the  sale  of  au  interest  in  land  within  the  meaninir 
of  the  statute  of  frauds.  In  Foy  v.  Raldick^  31  Ind.  414, 
replevin  was  held  maintainable  lor  a  house.  In  Grijfin  v. 
liansdelly  71  Ind.  440,  it  was  said:  ^'A  dwolling-hou.-e,  al- 
though situated  on  the  real  estate  of  another,  may,  under  some 
cireumstanees,  be  trvatod  as  p(.'r.>:onal  property."  It  has  been 
held  by"  this  court  that  an  a'^re^ment  made  before  the  build- 
ing is  erected  may  make  the  structure  personal  property,  and 
vest  in  the  builder  the  right  of  removal.  Yater  v.  Mullen, 
23  Ind.  562 ;  Yater  v.  Mullen,  24  Ind.  277 ;  Pea  v.  Pea,  35 
Ind.  387  ;  Young  v.  Baxter,  55  Ind.  188 ;  Price  v.  Malott,  85 
Ind.  266;  Taylor  v.  Watkins,  62  Ind.  511.  A  recent  author 
says:  "But  if  such  erection  is  in  pursuance  of  a  license 
granted  by  the  owner  of  the  soil,  then  the  annexation  will 
not  make  the  building  or  other  structure  a  part  of  the  realty. 
A  conveyance  of  the  land  will  not  transfer  the  structure  with 
it,  but  will  operate  as  a  revocation  of  the  license,  and  com- 
pel the  owner,  within  a  reasonable  time  after  such  revocation, 
to  remove  the  structure  or  lose  his  right  of  property  therein.'^ 
Tiedeman  Real  Prop.,  section  2.  If  a  building  may  be  made 
personal  property  by  an  agreement  entered  into  previous  to 
its  erection,  it  is  difficult  to  see  why  the.,  same  character  may 
not  be  impressed  upon  it  by  a  subsequent  agreement  making 
sale  of  it  and  granting  a  right  of  removal.  If  the  building 
should  be  torn  down  by  the  owner  and  the  materials  sold,  it 
is  clear  that  the  sale  would  be  of  personal  property  and  not 
of  an  interest  in  land,  and  we  can  perceive  no  reason  for 
holding  that  a  standing  building  is  real  estate,  but  after  it  has 
been  demolished  the  material  of  which  it  was  composed  be- 
comes personal  property.  Keyser  v.  School  District,  35  N.  H. 
477.  The  reasonable  doctrine  is  that  where  the  effect  of  the 
contract  between  the  parties  is  to  impress  upon  the  structure 
the  character  of  personalty,  it  takes  that  character  whether 
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the  contract  was  made  before  or  after  its  erection,  unless  the 
structure  is  inseparably  annexed  to  the  land.  Mr.  Browne 
inclines  to  the  view  which  we  regard  as  the  just  one,  for  he 
writes :  "Although  the  improvements  put  upon  land,  such  as 
buildings  and  other  erections,  tillage  and  labor  generally,  may 
be  so  incorporated  with  the  land  itself  as  to  be  inseparable 
therefrom  in  fact,  yet.  it  would  seem  that  they  ought  to  be  so 
far  separately  regarded  as  to  be  capable  of  a  distinct  pur- 
chase and  sale  bv  verbal  contract."  Browne  Stat,  of  Frauds, 
section  233. 

We  are  not  to  be  understood  as  holding  that  the  sale  of  a 
right  or  interest  in  a  building  may  not  be  a  sale  of  real  estate. 
On  the  contrary,  we  have  no  doubt  tJiat  where  the  house  is  to 
permanently  remain  on  the  land,  then  a  sale  of  a  right  in  it 
would  be  a  sale  of  an  interest  in  land  within  the  meaning  of 
the  statute  of  frauds,  if  made  by  the  owner  of  the  land,  though 
it  would  perhaps  be  otherwise  if  made  by  a  tenant  or  licensee. 
But  where  the  owner  sells  a  building  with  the  right  of  re- 
moval, he  severs  it  from  the  land,  and  gives  it  the  character 
of  personalty;  and,  in  impressing  this  character  upon  it,  he 
takes  it  without  the  statute  as  efiPectually  as  if  he  had  torn  it 
down  and  sold  the  materials  of  which  it  was  composed. 

We  need  not  decide  what  would  be  the  rule  in  a  case  where 
it  was  made  to  appear  that  the  structure  was  permanently 
annexed  to  the  laud.  No  such  ca.^e  is  made  by  this  rec'ord. 
The  building  is  described  in  the  complaint  as  a  large  frame 
building,  and,  for  aught  that  appears,  may  not  have  been  per- 
manently annexed  to  the  freehold.  The  fair  inference  is  that 
it  was  not  so  annexed,  because  it  was  sold  as  personalty,  and 
a  license  granted  to  remove  it.  The  clear  implication,  there- 
fore, is  that  it  belonged  to  that  class  of  buildings,  as  saw-mills 
and  the  like,  which  are  easily  susceptible  of  severance  from  the 
land  on  which  they  stand.  Itmay  be  true  that  the  word  *' house,"- 
in  its  ordinary  legal  meaning,  signifies  real  property,  but  this 
meaning  is  by  no  means  a  fixed  one.  Rogers  v.  Smith,  4  Pa.  St. 
93 ;  Common  Council  v.  /Sferfe,  5  lud.  334 ;  Grifin  v.  liana- 
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dell,  supra.  But  the  complaint  in  this  case  does  not  show 
that  the  structure  sold  by  the  appellant  was  a  house,  or  struc- 
ture, of  a  permanent  character.*  It  may  have  been  a  frame 
building  of  the  most  temporary  character,  as  a  booth,  a  shed, 
or  the  like,  and  we  think  there  can  be  no  doubt  that  parties 
may  treat  a  structure  of  such  a  character  as  personal  property, 
whether  the  contract  impressing  that  character  upon  it  is  made 
before  or  after  its  erectiou.  The  cases  do  indeed  go  much 
&rther,  and  lay  down  the  rule  in  very  broad  and  com- 
pr^ensive  terms.  State,  ex  rel.,  v,.  Bonhavi,  18  Ind.  231; 
Hinckley  v.  Baxtei*,  13  Allen,  139 ;  Ham  v.  Kendall,  111  Mass. 
297 ;  RusseU  v.  Richards,  10  Maine,  429 ;  Taphy  v.  Smith,  18 
Maine,  12 ;  PuMen  v.  Bdl,  40  Maine,  314 ;  Keyser  v.  School 
District,  supra;  Coleman  v.  Lewis,  27  Pa.  St.  291.  But  all 
we  are  required  to  decide,  and  all  we  do  decide  upon  this 
branch  of  the  case,  is,  that  where  the  building  is  not  a  per- 
manent one  and  is  not  annexed  to  the  freehold,  and  is  sold 
with  a  right  of  removal,  the  contract,  although  verbal,  will 
justify  the  purchaser,  if  he  has  fully  complied  with  his  con- 
tract, in  entering  and  removing  the  building. 

If  there  was  any  error  in  instruction  No.  2  given  by  the 
court,  it  was  in  appellant's  favor.  A  purchaser  of  a  build- 
ing, such  as  the  evidence  shows  the  one  in  controversy  to  be, 
has  a  right  to  remove  it  whether  he  was  or  was  not  in  pos- 
session of  the  land  at  the  time  the  purchase  was  made  or  the 
removal  effected.  It  is  a  familiar  elementary  rule,  that  the 
grant  of  a  principal  thing  carries  with  it  all  incidents,  and 
under  this  rule  the  sale  of  a  building  standing  on  land  nec- 
essarily implies  a  right  to  enter  oii  the  land  and  take  the 
building.  In  Sterling  v.  Warden,  51  N.  H.  217,  it  was  said: 
"  There  are  licenses  which  are  irrevocable,  though  they  relate 
to  an  entry  upon  and  the  occupation  of  land  or  real  estate,  and 
are  by  parol ;  as  where,  for  instance,  the  license  is  directly  con- 
nected with  the  title  to  personal  property  which  the  licensee 
acquires  from  the  licenser  at  the  time  the  license  is  given,  where- 
VoL.  96.— 11 
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by  the  license  is  coupled  with  an  interest.  Thus,  where  one 
sells  personal  chattels  on  his  own  land,  and,  before  a  reasonable 
time  to  remove  them,  forbids  the  purchaser  to  enter  and  take 
them,  it  was  held  to  be  a  license  which  he  could  not  revoke 
within  such  reasonable  time.  Nettldon  v.  Sihes,  8  Met.  34; 
Wood  V.  Mauley  J 11  Ad.  &  E.  34 ;  Parsons  v.  Camp,  11  Conn. 
525 ;  White  v.  Elwell,  48  Maine,  360 ;  1  Washb.  Real  Prop.  401." 
It  is  a  principle  recognized  in  various  forms  that  a  right  ta 
do  a  thing  upon  another^s  land  invests,  by  necessary  impli- 
cation, the  person  to  whom  it  is  granted  with  authority  to 
enter  and  use  the  land  so  far  as  is  reasonably  necessary  to 
effectuate  the  principal  right.  Harlow  v.  Marquette,  etc,  R, 
R,  Co.,  41  Mich.  336;  Arrington  v.  Larrabee,  10  Cush.  512^ 

Judgment  affirmed. 

Filed  May  27, 1884. 
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No.  11,701. 

Eldeh  V.  The  State. 

CbimikaIi  Law. — Proseeulion  by  Information, — Abatement, — A  plea  in  abate> 
ment  to  an  information,  alleging  that  after  the  filing  of  the  affidavit  and 
information,  which  was  done  in  term  time,  the  grand  jury  had  been  in 
session  during  the  same  time  and  been  discharged,  without  returning  an 
indictment  against  defendant,  is  bad  on  demurrer. 

Same. — Chnstitutional  Law. —  Title  of  Act, — Special  Legidaticn, — The  provi- 
sions of  section  1679,  R.  S.  1881,  are  within  the  title  of  the  act  of  which 
it  is  a  part,  and  they  are  not  special  legislation  within  the  meaning  of 
sections  22  and  23,  art.  4,  of  the  State  Constitution. 

Same. — Evidence. — Proof  of  the  facts  necessary  to  authorize  a  prosecution 
by  information  is  unnecessary,  where  there  is  no  plea  in  abatement  put- 
ting them  in  issue.    B.  S.  1881,  section  1733. 

From  the  Clay  Circuit  Court. 

S.  W.  Curtis,  for  appellant. 

F.  T.  Hord,  Attorney  General,  8,  M.  McGregor,  Prosecut- 
ing Attorney,  and  W.  B,  Hord,  for  the  State. 

NiBLACK,  J. — This  was  a  criminal  prosecution  upon  affi- 
davit and  information,  under  section  1679,  R.  S.  1881.     The 
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affidavit  aud  information  were  both  in  two  counts.  The  first 
count  of  each  charged  the  crime  of  burglary,  and  each  sec- 
ond count  charged  grand  larceny. 

The  defendant,  the  appellant  here,  upon  oath,  pleaded  in 
abatement  that  the  Clay  Circuit  Court  had  no  lawful  juris- 
diction either  of  the  defendant  or  over  the  subject-matter  of 
the  prosecution,  because  there  had  been  no  indictment  re- 
turned against  him  for  the  oflfences  with  which  he  stood  charged, 
but  that  he  was  held  for  trial  on  the  charges  of  burglary  and 
grand  larceny  preferred  by  affidavit  and  information  only ; 
that  before  and  since  the  alleged  commission  of  the  crimes 
for  which  he  was  held  for  trial,  the  Clay  Circuit  Court  had 
been  and  was  still  in  session ;  that  after  the  filing  of  the  affi- 
davit and  information  against  him,  the  regular  grand  jury  of 
Clay  county  had  met  and  continued  in  session  about  one 
week,  and  had  adjourned  without  returning  an  indictment 
against  him  for  the  crimes  charged  by  the  affidavit  and  infor- 
mation ;  that  he,  the  defendant,  was  taken  into  custody  after  the 
commencement  of  the  term  of  th^Clay  Circuit  Court  then  in 
session,  and  during  which  said  regular  grand  jury  convened, 
and  continued  in  session  as  herein  above  stated.  Wherefore 
the  defendant  demanded  that  the  prosecution  should  abate. 

The  circuit  court  sustained  a  demurrer  to  the  plea  in  abate- 
ment, and  a  jury  found  the  defendant  guilty  of  burglary  as 
charged,  fixing  his  punishment  at  confinement  in  the  State's 
prison  for  four  years  and  disfranchisement  for  a  definite  pe- 
riod of  time.  Over  a  motion  for  a  new  trial  challenging  the 
sufficiency  of  the  evidence,  judgment  followed  upon  the  ver- 
dict. 

The  first  objection  urged  to  the  proceedings  below  is  that 
the  provisions  of  section  1679,  8upra,  are  not  sufficiently 
indicated  by  the  title  of  the  act  of  which  it  forms  a  part. 

This  section  is  the  same,  and  is  more  properly  known  as 
section  106  of  the  act  of  April  14th,  1881  (Acts  1881,  p.  134), 
entitled  "An  act  concerning  proceedings  in  criminal  cases/' 
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and  certainly  has  reference  to  the  kind  of  proceedings  re- 
ferred to  in  the  title. 

The  next  objection  made  is  that  the  section  in  question 
constitutes  special  legislation  in  derogation  of  sections  "22 
and  23  of  article  4  of  the  Constitution  of  the  State.  But  the 
provisions  of  the  section  have  a  uniform  operation  throughout 
the  State,  and  apply  to  all  alike  under  similar  circumstances. 
Legislative  enactments,  thus  operating  and  applying,  can  not 
be  rightfully  classified  as  special  legislation.  Heanley  v. 
Stoiey  74  Ind.  99. 

Section  17  of  article  7  of  the  Constitution  of  the  State 
provides  that  "  The  General  Assembly  may  modify  or  abol- 
ish the  grand  jury  system.'' 

That  provision  confers  upon  the  Legislature  a  large  dis- 
cretion as  to  the  manner  in  which  criminal  offences  shall  be 
prosecuted. 

The  plea  in  abatement  presented  only  the  question  whether 
when  proceedings  are  properly  commenced  against  a  sup- 
posed offender  by  affidavit  and  information  filed  in  the  cir- 
cuit or  criminal  court,  the  subsequent  meeting  of  the  grand 
jury  of  the  county  deprives  the  court  of  its  jurisdiction  to 
proceed  upon  the  affidavit  and  information. 

The  first  substantive  division  of  section  1679,  referred  to 
in  argument  as  above,  declares  that  "All  public  offences, 
except  treason  and  murder,  may  be  prosecuted  in  the  circuit 
and  criminal  courts  by  information  based  upon  affidavit  in 
the  following  cases : 

^^  First,  Whenever  any  person  is  in  custody,  or  on  bail,  on  a 
charge  of  felony  or  misdemeanor,  except  treason  and  murder, 
and.the  court  is  in  session,  and  the  grand  jury  is  not  in  ses- 
sion or  has  been  discharged." 

It  is  a  well  recognized  principle,  pertaining  to  the  jurisdic- 
tion of  courts,  that  when  a  court  once  acquires  jurisdiction 
of  a  cause  it  is  entitled  to  retain  its  jurisdiction  until  the 
cause  is  disposed  of,  despite  any  new  proceeding  which  may 
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be  thereafter  commenced  in  the  same  or  any  other  court, 
covering  the  same  subject-matter.  The  grand  jury  not  being 
in  session  when  the  affidavit  and  information  in  this  case  were 
filed,  the  court  below  immediately  acquired  jurisdiction  of  the 
charges  made  by  them  against  the  appellant,  and  became  en- 
titled to  proceed  to  trial  upon  them,  regardless  of  any 
subsequent  or  intervening  meeting  of  the  grand  jury  of  the 
county. 

It  is  claimed  that  there  was  no  evidence  tending  to  estab- 
lish any  of  the  facts  necessary  to  confer  jurisdiction  by  affi- 
davit and  information,  and  that  for  that  reason  the  verdict 
was  not  sustained  by  sufficient  evidence. 

Section  1733,  R.  S.  1881,  provides  that  in  prosecutions  for 
a  felony  by  information,  it  shall  not  be  necessary  to  prove 
the  fects  showing  the  right  of  the  State  to  prosecute  in  that 
way,  unless  such  facts  are  put  in  issue  by  a  verified  plea  in 
abatement. 

As  a  careful  re-reading  of  the  plea  in  abatement  filed  in 
this  cause  will  readily  disclose,  it  did  not  put  in  issue  any 
jurisdictional  fact.  There  was  consequently  no  necessity  of 
making  proof  of  any  merely  jurisdictional  fact  at  the  trial 
of  the  cause.  Hodge  v.  State,  85  Ind.  561 ;  Powers  v.  State^ 
87  Ind.  97. 

We  need  not  therefore  inquire  whether  there  was  any  evi- 
dence tending  to  prove  the  facts  which  conferred  jurisdic- 
tion to  proceed  by  affidavit  and  information.  These  facts,  not 
being  put  in  issue  by  the  plea  in  abatement,  were,  as  a  legal 
inference,  admitted. 

For  the  reasons  given,  the  circuit  court  did  not  err  either 
in  sustaining  the  demurrer  to  the  plea  in  abatement,  or  ia 
overruling  the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  17, 1884. 


166  SUPREME  COURT  OF  INDIANA, 

Sturgeon  v.  Gray.  •. 

No.  11,129. 

fiSJiwI  Sturgeon  v.  Gray. 

96    160| 

\Hl  22|  Habeas  Corpus. — Returr^, — Practice. — Harmless  Error, — Objection  to  the 
96      1^       sufficiency  of  a  return  to  a  writ  of  ha^beas  corpus  should  be  taken  by  ez- 

'^®® —J       ceptions,  and  not  by  demurrer;  but  if  the  return  be  insufficient,  and  so 

held  upon  demurrer,  the  irregularity  in  practice  is  harmless. 

ORrMiNAL  Law. — Justice  of  Ike  Peace. — Practice. — Appeal. — A  justice  of  the 
peace  can  not  render  judgment  against  the  accused  in  a  criminal  case  in 
his  absence,  if  imprisonment  may,  by  law,  be  a  part  of  the  penalty  for 
the  offence,  but  he  may  receive  the  verdict  of  a  jury,  and  bring  the  de- 
fendant in  by  warrant  to  receive  judgment ;  and  delay  in  so  doing  will 
not  vitiate  the  judgment.  In  such  case  an  appeal  before  judgment  is  a 
nullity. 

Same. — Several  Defendants. — Judgment. — StattUe  Construed. — In  a  criminal 
prosecution  against  two  defendants  jointly,  the  judgment  against  those 
found  guilty  should  be  several,  and  not  joint;  and  if  one  be  absent  on 
the  return  of  a  verdict,  the  rendition  of  judgment  against  one  does  not 
prevent  a  judgment  against  the  other  when  brought  in,  ahd  from  that 
judgment  he  may  appeal,  under  R.  S.  1881,  section  1643,  within  ten  days 
thereafter. 

Mittimus. — Constable. — Salute  Construed. — A  special  constable  may  take  a 
prisoner  committed  to  jail,  to  tlic  prison,  though  his  name  be  not  men- 
tioned in  the  mittimus,  notwithstanding  section  1433,  R.  S.  1881. 

Same. — Misnomer, — Habeas  Corpus. — The  misnomer  of  a  prisoner  in  a  mil- 
timus  affords  no  reason  for  his  discharge  on  habeas  corpus. 

From  the  Warren  Circuit  Court. 

./.  G.  Pearson,  for  appellant. 

J,  McGabe  and  E.  F,  McGabe,  for  appellee. 

Hammond,  J. — Complaint  by  the  appellee  against  the  ap- 
pellant for  a  writ  of  habeas  corpus,  as  follows,  omitting  the 
title : 

"  Jacob  Gray  complains  of  Scott  Sturgeon,  and  says,  on  his 
oath,  that  said  Scott  Sturgeon  illegally  restrains  him  of  his 
liberty  in  the  town  of  Williamsport,  in  said  county ;  that  the 
cause,  or  pretence  thereof,  is  a  miUimus  issued  by  one  Ab.  V. 
Holmes,  an  acting  justice  of  the  peace  of  Washington  town- 
ship, in  said  county,  directed  to  the  jailer  of  said  county,  com- 
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manding  him  to  confine  the  plaintiff  in  the  county  jail  of 
said  county  for  failure  to  pay  or  replevy  a  pretended  judg* 
meut  of  said  justice^  rendered  against  said  plaintiff  for  a  fine 
and  costs  amounting  to  $64.65;  that  said  Sturgeon  claims  to 
be  acting  as  special  constable^  but  is  not  named  in  said  paper 
as  such^  or  in  any  other  manner,  nor  is  he  a  constable  or  a 
marshal;  that  said  pretended  judgment  was  rendered  on  the 
20th  day  of  June,  1883,  upon  a  verdict  leturned  by  a  jury  on 
a  trial  had  before  said  justice  on  a  pretended  charge  of  ma- 
licious trespass,  preferred  by  Robert  C.  Anderson  in  an  afiB- 
davit  charging  said  crime  against  Jacob  Gray  and  two  others ; 
that  said  trial  was  had.  and  verdict  [rendered]  on  —  day  of 
May,  1883;  that  said  verdict  found  the  said  Jacob  Gray  and 
one  Thomas  Gray,  another  of  the  defendants  charged  in  said 
affidavit,  guilty,  and  assessed  their  fine  at  the  sum  of  $10 
each ;  that  no  judgment  was  rendered  or  pronounced  against 
the  said  Jacob  Gray  by  said  justice,  but  judgment,  as  affiant 
is  informed,  was  pronounced  against  said  Thomas  Gray  on  . 
said  verdict ;  that  they  took  an'api)eal  to.tlie  circuit  court  and 
entered  into  recognizance  for  theix  appearance  in  said  circuit 
court  to  answer  said  charge  in  said  affidavit,  which  was  ac- 
cepted by  said  justice  and  filed  in  the  clerk's  office  with  all 
the  papers  in  said  cause ;  that  afterwardft,  to  wit,  on  the  20th 
day  of  June,  1883,  said  justice  issued  a  warrant  and  caused 
said  Jacob,  plaintiff  herein,  to  be  brought  before  him,  and 
then,  for  the  first  time,  pronounced  judgment  against  this 
plaintiff,  upon  said  verdict,  without  having  the  said  Thomas 
in  .said  court,  for  all  the  costs  and  $10  fine,  and  entered  up 
the  judgment  upon  hi§  record,  that  the  illegality  of  said  re- 
straint consists  in  the  fact  that  the  said  justice  had  no  juris- 
diction to  pronounce  judgment  against  the  plaintiff  after  ac- 
cepting his  recognizance,  or  to  cause  his  arrest,  or  to  take  any 
steps  in  the  case  after  taking  such  recognizance ;  that  the  said 
paper,  called  a  mittimvSy  confers  no  authority  on  said  Sturgeon ; 
that  said  justice  could  not  render  judgment  on  the  verdict  as- 
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sessing  separate  fines  against  the  defendants,  because  said 
verdict  was  void.  Wherefore  he  asks  that  the  said  restraint 
may  be  inquired  into,  and  that  ho  be  discharged." 

The  complaint  was  subscribed  and  sworn  to  by  the  appel- 
lee .in  proper  form.  A  writ  of  habeas  corpus  issued  by  di- 
rection of  the  court,  to  which  the  appellant  made  return  as 
follows,  omitting  the  title  of  the  action : 

"  The  defendant,  for  a  return  to  the  w-rit  herein  and  for  an- 
swer, says,  that  heretofore,  to  wit,  on  the  — day  of , 

1883,  the  plaintiff  and  others  were  arrested  on  a  warrant  is- 
sued by  Henry  Ritenour,  an  acting  justice  of  the  peace,  in 
and  for  Washington  township,  in  said  county,  on  a  charge  of 
having  committed  a  malicious  trespass,  at  said  county,  on  or 
about  the  25th  day  of  March,  1883;  that  said  plaintiff  and 
his  co-defendants  in  said  prosecution  demanded  a  jury  trial; 
that  said  jury,  deliberating  a  reasonable  length  of  time,  re- 
ported to  the  said  justice  that  they  were  unable  to  agree  upon 
a  verdict,  and  thereupon  were  discharged;  that  said  defend- 
ants Jacob  Gray  and/Phomas  Gray  tx)ok  a  change  of  venue 
from  said  justice,  and  said  cause  was  certified  to  Ab.  V.  Holmes, 
an  acting  and  qualified  justice  of  said  township;  that  on  the 
14th  day  of  May,  1883,  plaintiff  herein  and  said  Thomas 
Gray  appeared  before  said  justice  for  trial  on  said  charge,  and 
said  cause  was  submitted  to  a  jury;  that  said  jury  returned  a 
verdict  of  guilty,  assessing  a  fine  of  $10  against  each  of  the 
defendants,  Jacob  and  Thomas  Gray ;  that  said  plaintiff  was 
voluntarily  absent  from  the  court  room  when  said  verdict  was 
returned,  having,  without  leave,  gone  to  his  home  fourteen 
miles  away,  and,  although  three  times  duly  called,  failed  to  ap- 
pear in  said  court ;  that  upon  the  return  of  said  verdict  no  judg- 
ment thereon  was  rendered  of  record,  and  during  the  absence 
of  said  plaintiff  the  defendants'  attorney  in  said  prosecution 
prayed  nn  appeal  to  the  Warren  Circuit  Court,  and  said  de- 
fendants entered  into  a  recognizance;  that  the  plaintiff  herein 
was  not  present,  and  did  not  sign  said  recognizance,  but  his 
name  was  signed  thereto  by  Thomas  Gray ;  that  said  appeal 
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was  dismissed,  and  the  papers  certified  back  to  said  justice; 
and  that  afterwards  said  justice  issued  his  warrant  for  the  ar- 
rest of  said  plaintiff,  and  placed  the  same  in  the  bands  of 
John  R.  Hunter,  a  special  constable,  who  arrested  said  plain- 
tiff and  brought  him  before  said  justice  on  the  20th  day  of 
June,  1883,  when  said  justice,  in  the  presence  of  said  plain- 
tiff, pronounced  and  rendered  of  record  a  judgment  in  due 
form  against  said  plaintiff  on  the  verdict  of  said  jury;  that 
said  plaintiff  then  and  there  failing  to  pay  or  replevy  said 
judgment,  said  justice  issued  a  mittimua  to  the  jailer  of  War- 
ren county,  and  placed  the  same  in  the  hands  of  this  defend- 
ant, a  special  constable,  appointed  by  said  justice  to  convey 
said  plaintiff  to  the  jailer  of  said  county ;  that  by  virtue  of 
said  miUimu8,  a  copy  of  which  is  hereinafter  filed  and  made  a 
part  of  this  return,  and  said  appointment,  and  the  facts  herein 
set  forth,  this  defendant  restrains  said  plaintiff,  as  he  well  may 
do,  and  has  him  now  in  said  court." 

The  return  was  subscribed  and  sworn  to  by  the  appellant. 

A  copy  of  the  mittimua  referred  to  was  filed  with  the  re- 
turn as  follows : 
"  State  of  Indiana,  Warben  County,  ss  : 

"  The  State  of  Indiana,  to  the  jailer  of  Warren  county : 
Whereas,  Jake  Gray  has  been  arrested  and  tried  before  me 
and  adjudged  guilty  of  having  committed  a  malicious  tres- 
pass at  said  county,  and  fined  in  the  sum  of  $10,  and  costs 
taxed  at  $54.65,  making  in  all  the  sum  of  $64.65,  for  which 
judgment  was  rendered,  and  having  failed  to  pay  or  replevy 
said  judgment,  you  are,  therefore,  commanded  to  confine  him 
in  the  county  jail  until  discharged  by  law.  Dated  this  20th 
day  of  June,  1883. 

(Signed)         "Ab.  V.  Holmes,  J.  P.'' 

The  appellee,  designating  the  return  as  an  answer,  demur- 
red to  it,  on  the  ground  that.it  did  not  state  facts  sufficient  to 
constitute  a  defence  to  his  complaint.  The  court  sustained 
the  demurrer;  appellant  excepted;  the  court  then  made  an 
order  discharging  the  appellee  from   custody.     Errors  are  . 
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assigned  for  sustaining  the  demurrer  to  the  return,  and  for 
discharging  the  appellee. 

The  correct  method  of  testing  the  sufficiency  of  a  return 
to  a  writ  of  habeas  corpus  is  by  exceptions,  not  by  demurrer. 
Section  1117,  R.  S.   1881 ;   Cunningham  v.  Thomas,  25  Ind. 

171  ;  McGlennan  v.  Margowski,  90  Ind.  150.  If,  however, 
the  return  was  insufficient  to  show  that  the  appellant  legally 
restrained  the  appellee  of  his  liberty,  the  error  of  sustaining 
the  demurrer  might  be  regarded  as  harmless,  and  the  judg- 
ment would  not  be  reversed  merely  for  the  irregularity  of 
the  procedure.  McGrew  v.  McCarty,  78  Ind.  496.  It  is  plain, 
then,  that  there  is  but  one  question  in  the  case,  namely,  Does 
the  appellant's  return  to  the  writ  of  habeas  coi'pus  show  that 
he  had  legal  custody  of  the  appellee  ? 

Before  the  present  code,  the  law  prescribing  the  powers  and 
duties  of  justices  of  the  peace  in  State  prosecutions  was  em- 
braced in  an  act  by  itself.  2  R.  S.  1876,  p.  668.  But  in  "An 
act  concerning  proceedings  in  criminal  cases,"  approved 
April  19th,  1881,  the  law  governing  such  proceedings  before 
justices  of  the  peace  and  in  the  circuit  and  criminal  courts 
is  brought  together  in  one  enactment.  Acts  1881,  p.  114; 
sections  1573-1901,  R.  S.  1881.  It  will  be  observed,  in  read- 
ing this  act,  that  some  of  its  provisions  relate  solely  to  pro- 
ceedings in  criminal  cases  before  justices  of  the  peace ;  others, 
to  such  proceedings  in  the  circuit  and  criminal  courts;  while 
others  apply  to  all  the  courts,  including  those  of  justices 
of  the  peace.  This  statement  is  made,  as  our  statutory 
references  as  to  procedure  in  criminal  cases  will  be  to  those 
provisions  relating,  either  in  a  special  or  general  way,  to 
justices'  courts. 

The  facts  stated  in  the  complaint  and  in  the  return  to  the 
writ  show  that  the  oflFence  with  which  the  appellant  was 
charged  before  the  justice  was  within  the  justice's  jurisdic- 
tion. There  is  no  attempt  made  in  the  appellee's  complaint 
to  show  that  there  was  any  irregularity  in  the  proceedings 
prior  to  the  return  of  the  verdict.     The  designation  in  the 
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complaint  of  some  of  the  proceedings  as  "  pretended  ^'  and 
*^  void  **  is  a  conclusion  rather  than  the  statement  of  a  fact, 
and  adds  no  force  to  the  pleading.  A  mere  irregularity 
would  not,  of  course,  render  the  proceedings  void;  but  as  we 
understand  the  position  of  appellee's  counsel,  it  is  that  the 
judgment  of  conviction  was  void :  First,  because  of  the  de- 
lay of  the  justice,  from  May  14th,  1883,  when  the  verdict 
was  returned,  to  the  20th  of  the  following  month,  in  pro- 
nouncing and  rendering  judgment  upon  the  verdict;  and 
secondly,  because,  as  is  claimed,  the  justice,  after  granting  the 
appellee  an  appeal  to  the  circuit  court  on  the  verdict  of  the 
jury,  lost  jurisdiction  of  the  case,  and  could  not  afterwards 
render  judgment  upon  the  verdict. 

Section  1489,  R.  S.  1881,  limiting  and  fixing  the  time  in 
certain  cases  in  which  justices  shall  render  judgment,  applies 
only  to  civil  actions.  In  the  recent  case  of  Martin  v.  Pifer, 
postj  p.  245,  we  had  occasion,  in  construing  this  section,  to 
hold  that  where,  by  the  statute,  a  judgment  was  required  to 
be  rendered  immediately  upon  the  return  of  the  verdict,  a 
delay  of  six  days  in  entering  and  signing  it  did  not  make  it 
void.  There  is  no  statute  fixing  the  time  in  which,  after 
finding  or  verdict,  judgments  shall  be  rendered  by  justices  in 
criminal  cases.  It  was  held  in  Wright  v.  Fansler,  90  Ind. 
492,  that  a  judgment  was  valid  which  was  not  entered  by  the 
justice  for  nearly  two  years  aft;er  the  preliminary  examina- 
tion and  acquittal  of  one  charged  with  larceny.  It  was  said 
in  that  case :  "  The  reasons  which  require  the  recording  and 
signing  of  a  judgment  in  ordinary  civil  actions  do  not  apply 
to  criminal  prosecutions,  and  the  statute"  (section  1489,  «fpra) 
*^  in  terms  applies  only  to  civil  proceedings.  Independently 
of  statute  a  justice  may,  at  any  time,  enter  his  judgment  of 
record.'' 

The  reasoning  of  the  court  in  that  case  is  quite  applicable 
to  the  present,  though  the  decision  related  and  was  properly 
limited  to  a  judgment  of  acquittal. 

The  offence  with  which  the  appellee  was  charged  in  the  af- 
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fidavit  before  the  justice  was  malicious  trespass,  under  section 
1955,  R.  S.  1881.  Apart  of  the  punishment  for  that  offence 
may  be  imprisonment  in  the  county  jail.  In  such  case  the  ac- 
cused must  be  present  at  the  trial.  S(^ction.l786,  R.  S.  1881. 
But  if  he  is  present,  at  the  commencement  of  the  trial,  his 
subsequent  voluntary  absence  does  not  prevent  the  case  from 
proceeding  as  far  as  the  return  of  the  verdict.  McCorkle  v. 
SkUCy  14  Ind.  39;  State  v.  Wamire,  16  Ind.  357.  But  it 
seems  in  all  cases,  other  than  those  punishable  by  fine  only, 
the  accused  must  be  present  at  the  rendition  of  the  judgment. 
Section  1851,  R.  S.  1881.  The  appellee  was  present  when  the 
trial  began,  but  was  voluntarily  absent  when  the  verdict  was 
returned.  Judgment  could  not,  therefore,  at  that  time,  be 
rendered  against  him.  But  this  did  not  prevent  the  justice 
from  rendering  judgment  against  the  appellee's  co-defendant, 
who  was  also  found  guilty  by  the  jury,  and  who  was  present 
at  the  return  of  the  verdict.  If  both  defendants  had  been 
present,  a  separate  judgment  should  have  been  rendered  against 
each.  Several  persons  may  be  jointly  accused  of  crime,  but, 
if  they  are  convicted,  the  judgment  should  be  rendered 
against  them  severally,  not  jointly.  State  v.  Hopkins,  7  Blackf. 
494 ;  State  v.  Kinneman,  39  Ind.  36. 

The  rendering  of  a  separate  judgment  against  the  defend- 
ant who  was  present  could  not  in  any  way  affect  the  appellee. 

For  the  purpose  of  rendering  judgment,  the  appellee's  per- 
sonal attendance  before  the  justice  was  necessary.  To  secure 
his  presence  for  the  purpose  of  rendering  judgment,  it  was 
the  duty  of  the  justice  to  issue  a  warrant  for  his  arrest.  Sec- 
tion 1853,  R.  S.  1881.  In  the  interest  of  the  proper  enforce- 
ment of  the  law,  the  justice  undoubtedly  should  not  have  de- 
layed the  performance  of  this  dutv  from  Mav  14th  until  the 
2()th  of  the  next  month.  But  we  can  not  see  how  the  appel- 
lee may  complain  of  the  delay.  The  complaint  does  not  dis- 
close, nor  are  we  able  to  understand,  how  he  was  harmed  by 
the  judgment  not  having  been  rendered  sooner.     We  may 
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presume  it  would  have  been  rendered  sooner  had  he  appeared 
before  the  justice  and  made  a  request  to  that  effect. 

The  delay  in  rendering  judgment  did  not  affect  the  appel- 
lee's right  of  appeal.  He  had  this  right  for  ten  days  after 
the  renditiob  of  the  judgment,  on  June  20th. 

As  to  an  appeal  from  a  justice's  judgment  in  a  criminal  case, 
the  statute  provides :  "Any  prisoner  against  whom  any  pun- 
ishment is  adjudged  may  appeal  to  the  criminal  court,  and,  if 
there  be  none,  then  to  the  circuit  court  of  the  county,  within 
ten  days  after  trial,  on  entering  into  recognizance  for  his  ap- 
pearance at  the  next  term  of  such  court,  as  in  other  cases ;  and 
such  appeal  shall  stay  all  proceedings."  Section  1643,  B.  8. 
1881.  The  word  "  trial,"  as  used  in  the  above  section,  must 
be  held  to  include  all  the  steps  taken  in  the  cause,  from  its 
submission  to  the  jury'  to  the  rendition  of  the  judgment. 
Jenka  v.  State,  39  Ind.  1 ;  PUzer  v.  Indianapolis^  etc.,  iJ,  W, 
Co.,  80  Ind.  569;  Bruce  v,  /Stofe,  87  Ind.  450. 

It  is  manifest  from  section  1643,  supra,  that  no  appeal  lies 
from  a  case  tried  before  a  justice  until  after  judgment.  The 
appeal  taken  by,  or  in  behalf  of,  the  appellee  after  verdict 
and  before  judgment,  was  a  nullity.  It  did  not  transfer  the 
case  as  to  the  appellee  to  the  circuit  court.  That  court  prop- 
erly dismissed  the  appeal  as  to  the  appellee.  The  justice's 
granting  the  appeal  and  approving  the  recognizance  as  to  the 
appellee  could  not  iif  any  way  prejudice  the  right  of  the  State 
to  have  the  case  proceed  to  judgment. 

It  was  competent  for  the  justice  of  the  peace  to  appoint  a 
special  constable  to  deliver  the  appellee,  with  the  miUimus,to 
the  county  jailer.  Sections  1439  and  1633,  R.  S.  1881.  The 
first  of  the  above  sections  provides  that  where  a  special  con- 
stable is  appointed,  process  shall  be  directed  to  him  by  his 
name.  But  this  refers  to  process  usually  directed  to  a  con- 
stable, commanding  him  to  perform  some  act  therein  named. 
But  a  mittimus  is  addressed  to  the  jailer.  It  is  a  command  to 
the  jailer  to  receive  and  safely  keep  a  person,  charged  with  or 
convicted  of  an  offence  therein  named,  until  discharged  as 
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provided  by  law.  It  is  the  duty  of  the  justice  to  commit  to 
jail  every  defendant,  adjudged  to  pay  a  fine  and  costs,  who 
does  not  immediately  pay  or  replevy  the  same.  Section  1647, 
R.  S.  1881. 

The  omission  to  give  the  appellee's  christian  ndme  correctly 
in  the  mittimus  was  harmless.  It  could  have  been  corrected 
upon  motion  before  the  justice,  but  furnished  no  ground  for 
the  appellee's  discharge.  The  complaint,  as  well  as  the  re- 
turn to  the  writ,  shows  that  the  appellee  was  the  person  des- 
ignated in  the  mittimus  as  the  one  to  be  committed.  This  was 
sufficient.  The  identity  of  his  person  was  important.  The 
correctness  of  his  name  was  important  only  so  far  as  it  be- 
came essential  to  secure  his  commitment. 

The  appellant's  return  to  the  writ  showed  that  the  appel- 
lee was  in  custody  upon  process  issued  upon  a  final  judgment 
by  a  court  of  competent  jurisdiction,  and  that  the  term  of 
his  commitment  had  not  expired.  In  such  case  the  statute 
expressly  provides  that  no  court  or  judge  in  a  proceeding  of 
Iwheas  corpus  shall  inquire  into  the  legality  of  the  judgment, 
or  discharge  the  prisoner.     Section  1119,  R.  S.  1881. 

Our  conclusion  is  that  the  appellant's  return  to  the  writ 
was  sufficient,  and  that  there  was  error  in  sustaining  the  de- 
murrer to  it. 

Reversed,  at  appellee^s  costs,  with  instructions  to  overrule 
the  demurrer  to  the  return,  and  for  further  proceedings. 

Filed  May  27, 1884. 
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96~l74         Supreme  Court.— ^jwir/nmen/  of  .Errors.— That  the  finding  is  contrary  to 

HO  298  law,  not  sustained  by  sufficient  evidence,  or  contrary  to  the  law  and  the 

evidence,  will  not,  as  assignments  of  error,  present  any  question  in  the 

Supreme  Court. 
Same.— A  joint  assignment  of  errors  by  several  appellants  will  not  pre- 
sent to  the  Supreme  Court  a  question  made  upon  a  ruling  against  only 
one  of  them. 
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Same. — Briefs. — As  to  what  constitutes  such  a  brief  as  is  required  by  the 
rules  of  the  Supreme  Court  in  order  to  present  a  question,  se6  opinion. 

Beheakino. — A  rehearing  will  not  be  granted  to  enable  the  appellant  so 
to  amend  his  assignment  of  errors  as  properly  to  present  the  questions 
in  the  record. 

From  tlie  Rush  Circuit  Court. 

J,  Q.  Thomas,  J.  J.  Spann  and  W.  A.  Moore,  for  appellants. 

J.  8.  Scobey,  W,  A.  CuUen,  B.  L.  Smith,  J.  D.  Millet*,  F.  E. 
Gavin,  (7.  Ewing  and  J.  K,  Ewing,  for  appellees. 

Fbanklin,  C. — This  case  has  heretofore  been  before  this 
court.  Bobbins  v.  Magee,  76  Ind.  381.  The  judgment  was 
then  reversed  for  the  erroneous  overruling  of  demurrers  to 
certain  answers.  The  opinion  states  the  substance  of  the  plead- 
ings, which  will  give  some  idea  of  the  facts  in  the  case. 

On  the  return  of  the  case  to  the  court  below,  the  answers 
were  amended  to  obviate  the  objections  ruled  upon  by  this 
court.  Issues  were  formed,  and  there  was  a  trial  by  the  court, 
finding  for  the  defendants,  and  a  judgment  for  costs  was  ren- 
dered upon  the  finding. 

The  plaintififs  again  appealed  to  this  court,  and  have  as- 
signed eight  specifications  of  error. 

The  first  three  are  that  the  finding  is  contrary  to  law,  not 
sustained  by  sufficient  evidence,  and  is  contrary  to  the  law 
and  the  evidence. 

These  are  not  proper  specifications  of  error.  The  only 
way  to  make  these  questions  available  in  this  court  is  to  em- 
brace them  as  reasons  in  a  motion  for  a  new  trial,  and  assign 
error  upon  the  overruling  of  the  motion.  If  there  was  any 
such  motion  made  in  this  case,  there  has  been  no  error  as- 
signed upon  the  overruling  of  it.  Hence  these  questions  are 
not  before  us  in  a  way  to  be  considered. 

The  fourth  specification  of  error  is,  "  Because  the  court 
overruled  the  demurrer  of  the  plaintiff  Jacob  F.  Robbins  to 
the  second  paragraph  of  the  defendant  StyeiV  answer."  There 
are  two  appellants,  and  the  assignment  of  error  is  treated  by 
the  parties  as  being  jointly  made  by  both  of  them.     There- 
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fore,  a  specification  of  error  upon  a  ruling  made  against  only 
one  of  them  is  not  good.  A  joint  assignment  of  errors  is 
like  a  joint  complaint  or  demurrer,  if  not  good  as  to  all,  it  is 
not  good  as  to  any.  Estep  v.  Burke,  19  Ind.  87;  Tder  v. 
Uinda-H,  19  lud.  93;  Towell  v.  Ilollweg,  81  Ind.  154;  Wil- 
Hams  V.  Riley,  88  Ind.  290;    WalU  v.  Baird,  91  Ind.  429. 

The  fifth  specification  is  in  sustaining  the  demurrer  to  the 
second  paragraph  of  the  reply.  It  is  not  referred  to  or  dis- 
cussed as  being  complained  of  in  appellants^  brief;  it  is  there- 
fore regarded  as  waived. 

The  sixth  specification  is  on  overruling  the  demurrer  to 
the  cross  complaint  of  Styers. 

The  seventh  is  for  overruling  the  demurrer  to  the  third  and 
fourth  paragraphs  of  Magee's  answer. 

The  eighth  is  for  overruling  the  demurrer  to  the  creditors' 
answer. 

After  stating  the  facts  and  the  pleadings,  with  the  rulings 
thereon,  in  appellants'  brief,  all  that  they  further  say  therein 
about  these  specifications  of  error  is  as  follows :  "  We  say 
that  all  these  matters  are  errors ;  and  that  the  court  erred  in 
overruling  the  demurrer  to  the  answer  of  the  creditors,  as 
set  forth  above,  and  also  that  the  court  erred  in  overruling 
the  demurrer  to  the  second,  third  and  fourth  paragraphs 
of  the  answer  of  Magee ;  and  the  court  erred  in  refusing  to 
strike  out  the  first  paragraph  of  the  answer  of  Styers;  that 
the  court  erred  in  overruling  the  demurrer  to  the  same, 
and  also  by  overruling  a  demurrer  to  the  cross  complaint 
of  Styers,  as  noticed  above ;  that  the  evidence  is  not  sufiS- 
cient,"  etc.  They  then  refer  to  the  evidence  in  a  like  gen- 
eral way,  and  close  their  brief. 

Since  this  opinion  was  prepared  appellants  have  filed  a 
supplemental  brief  fully  discussing  the  evidence.  But  as 
there  is  no  assignment  of  error  upon  overruling  a  motion  for 
a  new  trial,  no  question  upon  the  evidence  is  presented  for 
oousideration. 

It  is  insisted  by  appellees  that  appellants'  brief  is  insuffi- 
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oient  to  require  the  court  to  investigate  aud  decide  the  ques- 
tions properly  specified  in  the  assignment  of  errors. 

A  mere  repetition  of  the  specifications  in  the  assignment 
of  errors  is  not  a  sufficient  brief.  To  simply  ^y  that  the 
court  erred,  without  showing  wherein  the  error  consisted,  is 
the  statement  of  a  mere  conclusion,  without  furnishing  the 
facts  or  authority  upon  which  it  is  bas.cd,  and  is  insufficient 
as  a  brief  in  the  case. 

In  a  brief  the  points  relied  upon  should  be  stated  with 
perspicuity,  and  argued  in  a  clear  and  concise  manner,  and 
the  authorities,  if  any,  cited.  Parker  v.  Hastings^  12  Ind.  654 ; 
Bennett  v.  Stfiie^  ex  reL,  22  Ind.  147 ;  Deford  v.  Urbain,  42 
Ind.  476 ;  Gardner  v.  Stover,  43  Ind.  356 ;  Roy  v.  State,  58 
Ind.  378 ;  MoGann  v.  Eodifer,  90  Ind.  602. 

In  the  case  of  MUlikan  v.  State,  70  Ind.  283,  it  is  said 
that  "  a  general  statement  of  the  objections  to  those  proceed- 
ings which  are  relied  on  for  a  reversal  of  the  judgment, 
without  any  argument  or  the  assignment  of  any  specific  rea- 
sons, in  support  of  the  objections  thus  indicated.  Such  a  pa- 
per is  not  a  brief  within  the  spirit  and  meaning  of  rule  14 
of  this  court  and  presents  no  question  for  our  decision  in 
this  court.'' 

In  the  case  of  Harrison  v.  Hedges,  60  Ind.  266,  it  is  said : 
*^ '  Life  18  too  short,'  and  the  docket  of  this  court  is  entirely  too 
much  crowded,  for  parties  and  their  counsel  to  expect  or  require 
us  to  devote  our  time  to  searching  for  errors  which  they  ought, 
under  the  long  established  rule  of  this  court,  to  refer  specifi- 
cally to,  in  their  briefs." 

In  the  case  under  consideration,  no  specific  objection  is 
pointed  out  to  the  rulings  of  the  court  upon  the  pleadings  re- 
ferred to,  and  no  reason  is  given  whatever  to  show  why  the 
rulings  complained  of  should  be  held  erroneous.  Although 
the  page  and  line  in  the  record  of  the  rulings  are  referred  to, 
the  court  needs  to  be  informed  why  the  rulings  are  objected 
to,  by  giving  the  reasons,  if  any  exist,  why  the  rulings  should 
Vol.  96.— 12 
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be  held  erroneous.  And  as  this  has  not  been  done  in  this  case^ 
this  court  will  not  search  for  reasons  upon  which  to  reverse 
the  judgment. 

We  think  that  this  attempted  brief,  as  to  these  specifica- 
tions of  error^  is  not  a  substantial  compliance  with  rule  14 
of  this  court,  and  is  not  sufficient  to  require  any  decision  by 
this  court  upon  the  objections « to  these  rulings  upon  the 
pleadings. 

The  judgment  ought  to  be  affirmed. 

Pee  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in. 
all  things  affirmed,  with  costs. 

Filed  March  29,  1884. 

On  Petition  for  a  Rehearing. 

Franklin,  C. — The  rehearing  is  asked  for  the  purpose  of 
enabling  appellant  to  amend  his  assignment  of  errors. 

There  is  nothing  in  the  assignment  of  errors  in  relation  to 
a  motion  for  a  new  trial,  and  no  question  based  upon  the  suf- 
ficiency of  the  evidence  could  be  considered.  Appellant  ear- 
nestly insists  that  he  ought  to  have  a  rehearing  and  be  per- 
mitted to  assign  as  error  the  overruling  of  the  motion  for  a. 
new  trial,  so  that  the  merits  of  the  case  upon  the  evidence 
could  be  passed  upon,  and  in  support  thereof  we  have  been 
referred  to  the  case  of  Yater  v.  Mullen,  24  Ind.  277,  as  a  case 
wherein  a  rehearing  was  granted  to  enable  the  petitioner  to 
amend  the  record. 

In  this  reference  appellant  is  certainly  mistaken ;  the  pe- 
tition for  a  rehearing  in  that  case  was  overruled  instead  of 
being  granted,  and  in  overruling  it  a  certain  statement  in 
the  original  opinion  was  corrected. 

The  record  in  this  case  was  filed  in  this  court  December 
14th,  1882.  The  cause  was  submitted  May  29th,  1883.  Ap- 
pellant's brief  was  filed  February  18th,  1884.  Appellant's 
additional  brief,  by  additional  counsel,  upon  the  weight  of 
the  evidence,  was  filed  March  22d,  1884. 
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Ample  time  had  elapsed  before  the  decision  of  the  case  on 
the  29th  day  of  March,  1884,  for  any  desired  amendment  of 
the  assignment  of  errors,  or  by  certiorari  of  any  other  part 
of  the  record.  And  when  appellant  filed  his  elaborate  brief 
upon  the  evidence  without  any  notice  of  desiring  to  make  an 
application  to  amend  the  assignment  of  errors,  nothing  ap- 
peared in  the  record  requiring  farther  delay  in  the  decision 
of  the  case.  And  the  rule  is  well  settled  that  a  rehearing  will 
not  be  granted  to  enable  a  party  to  amend  the  record.    State, 

• _  

ex  rel.,  v.  Terre  HautCy  etc.,  R,  E.  Oo,,  64  Ind.  297 ;     Warner 
V.  Campbell,  39  Ind.  409;  Cole  v.  Allen,  51  Ind.  122;  Merri- 
field  V.  Weston,  68  Ind.  70. 
Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 

Filed  May  29, 1884. 
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Taxes. — Situs  of  Chattels. — Ownership  by  Non- Resident. — Staves  purchased  by 
a  citizen  of  another  State,  remaining  in  this  State  to  receiye  a  finishing 
process  before  shipment  to  another  State,  are  taxable  in  this  State. 

Same. — dmstiiviixmcd  Ijaw.—  ^nch.  taxation  is  not  a  regulation  of  com- 
merce, nor  is  it  a  tax  on  exports,  within  the  meaning  of  the  National 
Constitution. 

From  the  Perry  Circuit  Court. 

R.  8.  Taylor  and  H,  J.  May,  for  appellant. 
C  jff.  Ma^on,  for  appellee. 

Elliott,  C.  J.— On  the  20th  day  of  March,  1880,  the  ap- 
pellant contracted  with  J.  A.  McGregor  for  the  purchase  of 
3,000,000  staves,  and  on  the  20th  day  of  September  following 
for  1,000,000  more.  The  contracts,  as  originally  written, 
provided  that  McGregor  should  manufacture  the  staves  and 
deliver  them  at  the  landing  in  Pittsburgh,  Pennsylvania, 
where  they  were  to  be  inspected  and  paid  for,  but  a  modifica- 
tion of  the  contracts  was  subsequently  made, by  which  it  was 
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agreed  tliat  McGregor  should  deliver  to  the  appellaut^  at  its 
stave  yards  in  Perry  county,  Indiana,  the  staves  contracted 
f(>r,  where  they  were  to  receive  a  finishing  process  called 
"  bucking,"  and  when  "  bucked  "  they  were  to  be  shipped  to 
the  appellant  at  Pittsburgh.  The  original  contracts  provided 
that  on  inspection  at  Pittsburgh  the  staves  should  be  paid 
for  at  the  rate  of  $26  per  1,000,  and  the  contracts  as  modified 
provided  that  when  the  staves  were  cut  and  piled  up  the  ap- 
pellant should  advance  on  the  purchase  price  $12  per  thou- 
sand for  the  staves  in  the  rough,  and  $4  more  when  they  were 
"  bucked."  The  term  "  bucking  "  signifies  that  part  of  the 
process  of  manufacture  in  which  the  rough  staves  are  put 
through  a  machine  called  a  "  bucker,"  and  by  which  they  are 
cut  to«a  uniform  thickness,  the  surface  partially  smoothed  and 
a  slight  convexity  of  form  produced.  Under  these  contracts 
the  staves  were  in  the  appellant's  yards  in  Perry  county  on  the 
Ist  day  of  April,  1881,  and  taxes  were  assessed  upon  them. 

The  appellant's  counsel  thus  state  the  question  presented 
by  the  record :  "  Were  the  staves,  of  which  the  appellant 
had  thus  become  the  owner,  and  which  happened  to  be  in 
Perry  county  on  the  Ist  day  of  April,  1881,  subject  to  taxa- 
tion in  that  county  under  the  laws  of  Indiana?" 

Property  in  the  course  of  transit  through  this  State,  and 
here  only  for  the  purpose  of  transportation,  is  not  subject  to 
taxation.  Standard  Oil  Co.  v.  Bachelor,  89  Ind.  1 ;  State  v. 
Carrtgarty  39  N.  J.  L.  35.  If,  however,  the  property  is  here 
for  a  different  purpose,  it  may  be  subject  to  taxation  by  our 
laws,  although  its  owner  may  reside  in  another  State.  There 
is  a  difference  between  property  of  a  tangible  nature  and 
choses  in  action,  for  property  of  the  former  character  is  lia- 
ble to  assessment  wherever  it  has  a  situs ;  while  taxes  on 
choses  in  action  are,  as  a  general  rule,  leviable  against  the 
owner  under  the  laws  of  the  State  of  his  domicile.  Herron  v. 
Keeran,  59  Ind.  472 ;  S.  C,  26  Am.  R.  87  ;  Burroughs  Tax., 
section  40;  Cooley  Tax.  14;  Dyer  v.  Osborne,  11  R,  I.  321. 

The  property  of  the  appellant  was  of  a  tangible  nature,  and 
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was  in  this  State  for  the  purpose  of  undergoing,  while  here, 
a  partial  finishing  process,  and  it  can  not  be  regarded  as  hav- 
ing been  in  the  course  of  transit,  nor  as  here  for  a  mere  tem- 
porary purpose.  Property  within  the  State  for  the  purpose 
of  undergoing  any  part  of  the  process  of  manufacture  is  here 
for  more  than  a  temporary  purpose  connected  with  its  trans- 
portation. The  situs  of  the  property  does  not  depend  upon 
the  extent  of  the  work  that  is  to  be  done  upon  it,  for,  if  it  is 
here  to  be  put  through  any  of  the  stages  in  the  process  of 
manufacture,  it  is  here  for  a  purpose  which  legitimately  sub- 
jects it  to  taxation.  It  can  not  be  justly  asserted  that  prop- 
erty within  the  State  for  the  purpose  of  undergoing  a  part  of 
the  process  of  manu&cture  is  here  for  a  mere  temporary  pur- 
pose, or  for  the  purpose  of  transportation.  The  conclusion 
we  have  stated  seems  clear  upon  principle,  but  authorities  are 
not  wanting.  In  Rieman  v.  Shepard,  27  Ind.  288,  the  court 
said :  "  In  the  case  under  consideration,  the  property  was  not 
in  transit  through  the  county  of  Vigo.  It  was  brought  there, 
not  for  immediate  re-shipment,  but  that  money,  labor  and 
skill  might  be  there  expended  upon  it,  to  enhance  its  value 
and  change  its  condition  as  a  merchantable  commodity.  While 
there,  and  undergoing  this  change  in  its  condition,  it,  as  prop- 
erty, had  a  situs  within  the  State  and  was  under  the  protec- 
tion of  its  laws." 

The  case  of  Powell  v.  City  of  Madison,  21  Ind.  335,  holds, 
as  does  the  preceding  case,  that  property  while  within  this 
State  for  the  purpose  of  undergoing  a  process  to  prepare  it  for 
market  in  an  improved  or  changed  form,  is  subject  to  taxation* 
Speaking  of  goods  in  transitu,  the  Supreme  Court  of  Illinoia 
says :  "Goods  or  property  are,  technically,  in  transitu  when  thoy 
are  passing  from  one  place  to  another,  which  was  not  the  case 
with  this  grain.  It  had  not  commenced  its  transit  from  one 
place  to  another ;  "  and  it  was  held  that  grain  bought  by  an 
agent  on  commission  was  subject  to  taxation.  Walton  v. 
Westwood,  73  111.  125.  In  the  case  of  Ogilnie  v.  Crawford 
County,  7  Fed.  R.  745,  the  court  held,  as  we  did  in  Standard 
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Oil  Co,  V.  Bachelor,  supra,  that  property  ready  for  transpor- 
tation should  be  regarded  as  in  transitu,  and  exempt  from  tax- 
ation, but  said :  "  There  must  be  in  my  judgment  a  purpose 
to  ship  immediately,  or  at  least  as  soon  as  transportation  can 
be  conveniently  obtained,  followed  by  actual  shipment  in  a 
reasonable  time,  in  order  to  exempt  the  property  from  tax- 
ation." 

The  Supreme  Court  of  California,  in  People  v.  Niles,  35 
Cal.  282,  said  that  cattle  brought  into  a  county  for  pasturage 
were  not  there  transiently,  but  were  there  for  such  a  purpose 
as  subjected  them  to  taxation.  A  similar  doctrine  was  de- 
clared in  Hardesty  v.  Fleming^  57  Texas,  395. 

There  is,  as  is  obvious  from  what  we  have  said,  a  radical 
difference  between  this  case  and  the  case  of  Standard  Oil  Co.  v. 
Baolidory  supra,  for,  in  that  case,  nothing  was  to  be  done  to 
.  the  property  in  this  State,  it  was  ready  for  shipment  and  the 
owner  intended  to  ship  it  as  soon  as  means  of  transportation 
could  be  procured ;  while  in  the  present  case  the  property  was 
not  ready  for  shipment,  nor  was  it  intended  to  be  shipped 
until  subjected  to  a  process  changing  its  form  and  enhancing 
its  value.  The  question  of  intent  is  a  material  ooe,  for  great 
abuse  would  grow  up  if  property  might  be  accumulated  with- 
out the  intention  to  ship  at  once,  or  as  soon  as,  by  reasonable 
diligence,  means  of  transportation  could  be  obtained.  The 
materiality  of  the  intention  to  ship  was  noted  in  Ogilme.  v. 
Crawford  County,  supra,  where  it  was  said :  "  This  allegation 
of  intention  is  essential,  because  otherwise  a  purchaser  might 
<5rib  his  corn  on  a  railway  with  no  purpose  of  immediate  ship- 
ment, but  for  the  purpose  of  awaiting  the  future  course  of 
the  markets,  or  with  intent  to  evade  taxation ;  in  which  cases 
the  transit  would,  in  my  opinion,  be  treated  as  at  an  end,  for 
the  time  being  at  least."  The  intention  of  the  buyer  in  this 
•case  was  to  keep  the  property  within  this  State  for  a  definite 
purpose,  and  not  to  ship  it  until  that  purpose  had  been  ac- 
complished. While  it  was  here  awaiting  the  execution  of  that 
purpose,  it  was  within  the  protection  of  our  laws,  and  must 
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bear  its  share  of  the  public  burdens.  Judge  Story  says :  '^A 
nation  within  whose  territory  any  personal  property  is  actually 
situate,  has  as  entire  dominion  over  it  while  therein,  in  point 
of  sovereignty  and  jurisdiction,  as  it  has  over  immovable 
property  situate  there."  Story  Conflict  of  Laws,  section  550. 
The  authorities  sustain  this  doctrifie.  Ames  Iron  Works  v. 
Warrmy  76  Ind.  512 ;  S.  C,  40  Am.  R.  258;  areen  v.  Van- 
BusUrk,  7  Wall.  139;  Clark  v.  Tarbell,  58  N.  H.  88. 

Property  in  this  State  for  the  purpose  of  being  subjected 
to  a  process  essential  to  its  fitness  for  sale  or  use  is  situated 
here,  no  matter  what  may  be  its  ultimate  destination.  All 
property  in  a  mill  or  factory  owned  by  non-residents  is  sit- 
uated here  while  work  or  skill  is  being  expended  upon  it,  al- 
though the  purpose  for  which  it  was  bought  was  to  prepare 
it  for  foreign  markets.  Cotton  or  wool  in  a  New  England 
mill  or  factory  for  the  purpose  of  being  manufactured  into 
fabrics  is  situated  there,  wherever  its  owner  may  reside,  or 
whatever  he  may  intend  to  do  with  it  after  the  manufacturing 
process  is  completed,  and  what  is  true  in  such  a  case  is 
equally  so  in  the  present. 

A  statute  subjecting  to  taxation  property  bought  in  this 
State,  and  kept  here  for  the  purpose  of  undergoing  a  partial 
process  of  manufacture,  is  not  in  conflict  with  that  provision 
of  the  National  Constitution  which  provides  that  Congress 
shall  have  power  "  To  regulate  commerce  with  foreign  na- 
tions, and  among  the  several  States."  Constitution  U.  S.,  ar- 
ticle 1,  section  8.  There  is,  in  such  a  case,  no  interference 
with  inter-state  commerce ;  the  State  does  no  more  than  ex- 
ercise an  attribute  of  sovereignty  over  personal  property 
within  its  dominion,  and  does  not  usurp  any  power  belonging 
to  Congress.  If  it  be  true  that  a  State  can  not  tax  property 
in  such  a  case,  then  wheat  sent  here  to  be  manufactured  into 
flour  in  our  mills  can  not  be  taxed,  although  it  is  situate 
within  our  territory  and  is  within  the  protection  of  our  laws. 
This  position  of  counsel  is  not  supported  by  principle,  nor  is 
it  in  harmony  with  the  adjudged  cases.     Judge  Cooley  says: 
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'*  But  a  tax  on  property  that  may  be  the  subject  of  commerce 
under  congressional  legislation,  is  not  a  tax  on  commerce. 
Neither  is  a  tax  on  property  that  has  been  the  subject  of  such 
commerce,  where  it  is  taxed  only  as  property,  and  in  common 
with  all  other  property  within  the  State."  Cooley  Tax. 
62.  Coal  was  brought  from  Pennsylvania  to  Louisiana  for 
sale,  taxes  were  assessed  against  it  in  the  latter  State,  and  it 
was  held  that  the  statute  authorizing 'the  tax  did  not  violate 
the  constitutional  provision  of  which  we  are  speaking. 
Broum  v.  Homion,  33  La.  An.  843 ;  S.  C,  39  Am.  R.  284. 

The  statute  declares  that  taxes  shall  be  levied  upon  property 
as  property,  and  does  not  discriminate  against  any  person,  or 
any  class  of  persons,  and  is  valid  under  the  decisions  of  the 
Supreme  Court  of  the  United  States. 

The  principle  established  by  the  decisions  of  that  court  is, 
that  the  taxing  power  of  the  State  may  be  exercised  upon 
property  within  its  territory,  although  commerce  and  its  instru- 
ments may  be  indirectly  affected,  but  that  no  discrimination 
can  be  made  in  favor  of  the  citizens  of  one  State  in  matters 
affecting  inter-state  commerce,  nor  can  there  be  any  regula- 
tion of  commerce.  County  of  Mobile  v.  Kimball,  102  U.  8. 
691;  Webber  v.  Virginia,  103  U.  S.  344;  Machine  Oo.  v. 
Gage,  100  U.  S.  676;  Gook  v.  Pennsylvania,  97  U.  S.  566; 
Waring  v.  Mayor,  8  Wall.  101 ;  Pervear  v.  Com.  5  Wall. 
475;  License  Tax  Cases,  5  Wall.  462;  McGuire  v.  Com.,  3 
Wall.  387  ;  Brown  v.  Maryland,  12  Wheat.  419.  Many  acts 
of  legislation  indirectly  affecting  commerce  have  been  upheld, 
and  the  general  rule  is  that  if  the  legislation  does  not  assume 
the  form  or  effect  of  a  regulation  of  commerce,  it  will  not 
violate*  the  National  Constitution.  Munn  v.  Illinois,  94  U.  vS. 
113;  Sherlock  v.  Ailing,  93  U.  S.  99 ;  State  Tax  Case,  15  AVall. 
284;  Cooley  v.  Board,  etc.,  12  How.  299;  Harrigan  v.. Con- 
ned iciU  River,  etc.,  Co.,  129  Mass.  680 ;  S.  C,  37  Am.  R.  387  ;' 
Western  Union  Td.  Co.  v.  Pendleton,  95  Ind.  12. 

The  State  has  power  to  lay  taxes  on  property  bought  within 
its  limits,  and  intended  to  bo  ultimately  transported  to  an- 
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other  State  for  sale  or  use.  A  statute  providing  for  the  as- 
sessment of  taxes  in  such  a  ease  is  not  in  conflict  with  the 
provision  of  the  Constitution  of  the  United  States  which  de- 
clares that "  No  State  shall,  without  the  consent  of  Congress,  lay 
any  imposts  or  duties  on  imports  or  exports,  except  what  may 
be  absolutely  necessary  for  executing  its  inspection  laws.'^ 
Article  1,  section  10,  Constitution  of  U.  S.  This  provision 
does  not  apply  to  articles  brought  into  one  State  from  an- 
other, nor  to  articles  intended  to  be  carried  out  of  one  State  to 
another,  but  applies  only  to  intercourse  with  foreign  nations. 
Woodruff  v.  Parham,  8  Wall.  123;  Hinaon  v.  LoU,  8  Wall. 
148;  Machine  Go,  v.  Gagey  supra;  Broum  \\  HouMon,  supra; 
Oity  of  New  Orleans  v.  Edipseyetc.,  Go.,  33  La.  An.  647 ;  S.  C, 
39  Am.  R.  279;  State  v.  Pinckneify  10  Rich.  (Law)  474;  Har- 
rison V.  Mayor,  etc.,  3  Sm.  &  M.  581. 

Judgment  affirmed. 

Filed  Jane  17, 1884. 


No.  11,330. 

Harrison  School  Township  v.  McGregor. 

Pleading. — Complaint, — Demurrer. — Defective  Record. — Where  the  ruling 
of  the  court  upon  a  demurrer  to  the  complaint  is  assigned  as  error,  and 
the  record  is  defective  in  that  the  demurrer  is  not  set  out  therein,  the 
error  is  not  available  for  the  reversal  of  the  judgment,  for  the  reason  that 
the  cause  of  demurrer  is  not  apparent. 

School  Township. — Corporation. — May  Stu  and  be  Sued. — Under  section 
4437,  R.  S.  1881,  each  civil  town^ip,  in  any  county  in  this  State,  is  de- 
clared to  be  a  school  township,  and,  as  such,  to  be  a  corporation  by  a 
certain  name  and  style,  "  and,  by  such  name,  may  contract  and  may  be 
contracted  with,  sue  and  be  Rued,  in  any  court  having  competent  juris- 
diction." 

IjACHES.— Delay  ih  Bringing  Suit.— Limitation. —  Written  Contract. —  Com- 
plaint.— Mere  delay  in  bringing  suit  upon  a  written  contract  does  not  con- 
stitute such  laches  on  the  part  of  the  plaintiff  as  will  render  his  com- 
plaint bad  on  a  demurrer  thereto  for  the  want  of  sufficient  facts,  and 
especially  so,  where  the  action  is  brought  within  the  period  prescribed 
by  the  statute  of  limitations. 
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Civil  Action. — Adequate  L^<jnl  Remedy. — Controverted  Chiim. — Mandate, — 
Where  the  ordinary  civil  action  will  aflTord  the  plaintiff  an  adequate 
legal  remedy,  and,  e4>pecially,  where  the  validity  of  his  claim  is  con- 
troverted, he  can  not  resort,  in  the  first  instance  at  least,  to  the  extra- 
ordinary proceeding  by  mandate. 

School  Corporation.— TcarAur's  Salary. —  Want  qf  Funds,— No  Defence.— In 
an  action  by  a  teacher  against  a  school  corporation  to  recover  his  sal- 
ary or  compensation  for  teaching  school,  the  fact  that  the  corporation 
has  no  funds  on  hand  wherewith  to  pay  the  plaintifT's  claim  is  no  de- 
fence to  his  action. 

Supreme  Court. — Harmless  Error. — A  judgment  will  not  be  reversed  by 
the  Supreme  Court  for  an 'error  in  sustaining  a  demurrer  to  a  paragraph 
of  answer,  when  it  appears  that  all  competent  evidence,  under  such  par- 
agraph, was  admissible  under  another  paragraph  of  answer,  upon  which 
issue  was  joined. 

Same. — Newly  Discovered  Evidence. — New  THaL — Affidavit — Bill  of  Exceptions. 
— Where  newly  discovered  evidence  is  assigned  as  cause  for  a  new  trial, 
it  must  be  sustained  by  affidavits,  showing  its  truth;  and,  unlcf^s  these 
affidavits  are  made  part  of  the  record  by  a  bill  of  exceptions  or  an  order 
of  court,  they  can  not  be  considered  by  the  Supreme  Court  in  determin- 
ing whether  or  not  the  newly  discovered  evidence  is  a  sufficient  cause 
for  granting  a  new  tibial. 

From  the  Clay  Circuit  Court. 

E.  8.  HoUiday  and  G.  A.  Byrd,  for  appellant. 
8.  31.  McGregor,  L  N.  Covipton,  G.  A.  Knight  and  C  H. 
Knight,  for  appellee. 

HoWK,  J. — In  this  case  the  appellee,  McGregor,  sued  the 
appellant  in  a  complaint  of  five  paragraphs.  Each  para- 
graph counted  upon  a  separate  written  agreement  by  and  be- 
tween the  appellant's  trustee  and  the  appellee.  The  five 
agreements  were  of  different  dates,  but  in  each  of  them  the 
appellee,  a  licensed  school  teacher,  undertook  and  agreed  to 
teach  a  certain  school,  in  Harrison  school  township,  during  a 
certain  term  of  time  and  for  a  certain  compensation,  which 
compensation  the  appellant's  trustee  thereby  undertook  and 
agreed  to  pay  the  appellee,  at  the  close  of  such  term.  In  each 
paragraph  of  his  complaint  the  appellee  alleged  that  he  had 
fully  performed  his  part  of  the  agreement  therein  declared 
upon ;    that  the  appellant  had  wholly  failed  to  comply  with 
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and  perform  its  part  of  such  agreepient,  in  this,  that  it  had 
wholly  failed  to  pay  him  the  compensation  which  it  had 
therein  agreed  to  pay  him  for  his  services  in  teaching  such 
school,  or  any  part  thereof,  although  the  funds  for  such  pay- 
ment had  come  into  its  hands  from  the  common  school  fund 
of  this  State,  and  although  often  requested  to  pay,  had  hith- 
erto wholly  failed  to  pay  the  appellee,  and  that  such  compen- 
sation was  then  due  the  appellee,  and  wholly  unpaid.  Where- 
fore, etc.  The  cause  was  put  at  issue  and  tried  by  a  jury,  and 
a  verdict  was  returned  for  the  appellee,  assessing  his  damages 
in  the  sum  of  $697.75,  and,  over  the  appellant's  motion  for 
a  new  trial,  judgment  was  rendered  on  the  verdict. 

In  this  court  the  appellant  has  assigned  as  error  the  over- 
ruling of  its  demurrer  to  the  appellee's  complaint.  This  de- 
murrer is  not  set  out  in  the  record  of  this  cause.  In  section 
339,  R.  S.  1881,  it  is  provided  that  the  defendant  may  demur 
to  the  complaint  for  either  one  of  six  specified  causes,  and  that 
for  no  other  cause  shall  a  demurrer  be  sustained.  It  is  ap- 
parent, therefore,  that  no  available  error  can  be  predicated  by 
the  appellant  in  this  case  upon  the  overruling  of  its  demurrer 
to  appellee's  complaint.  Roid  v.  Woods,  67  Ind.  319 ;  Hammon 
V.  Sextouy  69  Ind.  37;  McGinnis  v.  Gabe,  78  Ind.  457. 

But  the  appellant  has  also  assigned  here  as  error  that  the  ap- 
pellee's complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  assignment  of  error  calls  in  question 
the  sufficiency  of  the  complaint  as  an  entirety,  after  verdict 
and  judgment  thereon,  for  the  first  time  in  this  court.  The 
<;omplaint  was  certainly  sufficient,  if  the  several  agreements 
therein  declared  upon  were  valid  contracts  and  binding  upon 
the  appellant.  It  is  claimed,  on  behalf  of  the  appellant,  that 
the  complaint  is  bad,  because  "  a  school  township  can  not  be 
aued."  This  claim  is  utterly  untenable.  In  section  4437,  R. 
S.  1881,  in  force  since  August  6th,  1859,  it  is  provided  as  fol- 
lows :  "  Each  and  every  township  that  now  is,  or  may  here- 
after be  organized  in  any  county  in  this  State,  is  hereby  also 
declared  to  be  a  school  township,  and,  as  such,  to  be  a  body 
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politic  and  corporate,  by  the  name  and  style  of ' school, 

township  of county/  according  to  the  name  of  the  town- 
ship and  of  the  county  in  which  the  same  may  be  organized ; 
and,  by  such  name,  may  contract  and  may  be  contracted  with, 
sue  and  be  auedy  in  any  court  having  competent  jurisdiction/* 

The  power  of  a  school  township  to  sue,  and  its  liability  to 
be  sued,  have  been  recognized  in  many  of  the  cases  decided 
in  this  court.  Jackson  Tp,  v.  Barnes,  55  Ind.  136 ;  Wright  v. 
Stockman,  59  Ind.  65 ;  Utica  Tp.  v.  Miller,  62  Ind.  230 ; 
Hornby  v.  State,  ex  rd,,  69  Ind.  102. 

Again,  it  is  urged  by  the  appellant's  counsel,  that  the  com- 
plaint is  insufficient,  ^^  because  appellee's  laches,  in  not  suing 
long  before  he  did,  have  precluded  his  right  to  recover/*^ 
This  objection  to  appellee's  complaint  does  not  seem  to  us  to  be 
well  taken.  If  the  averments  of  the  complaint  show  laches 
on  the  part  of  any  one,  it  is  on  the  part  of  the  appellant,  rather 
than  of  the  appellee.  Our  own  reports  show  that  the  appel- 
lee has  been  reasonably  diligent  in  his  efforts  to  collect  the 
money  due  him  on  the  written  contracts  of  the  appellant  now 
in  suit.  About  seven  years  ago  the  appellee  obtained  a  judg- 
ment on  the  same  contracts  in  the  court  below,  which  judg- 
ment was  afterwards  reversed  by  this  court,  in  Harrison  Tp. 
V.  McGregor,  67  Ind.  380,  because  the  appellee  had  made 
the  mistake,  very  common  about  that  time,  of  bringing  his 
suit  against  the  civil  instead  of  the  school  township.  Aside 
from  this,  however,  if  the  allegations  of  the  complaint  are 
true,  and,  as  they  are  well  pleaded,  their  truth  is  admitted, 
the  only  negligence  shown  thereby  is  that  of  the  appellant, 
in  its  failure  to  pay  the  appellee  his  money,  long  since  earned 
and  due  him  under  its  contracts.  The  complaint  would  have 
been  good  even  upon  a  demurrer  thereto  for  the  want  of  suf- 
ficient facts ;  and  it  is  good  beyond  all  room  for  doubt  wlien 
questioned,  as  it  is,  after  verdict  and  judgment,  for  the  first 
time  in  this  court. 

The  point  is  also  made,  on  behalf  of  the  appellant,  that  the 
appellee  has  mistaken  his  remedy ;  that  if,  by  reason  of  the 
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facts  stated  in  his  complaint^  he  is  entitled  to  any  relief 
against  the  appellant^  he  can  obtain  such  relief  only  by  an 
application  for  a  mandate  against  the  trustee  of  the  township. 
This  point  is  not  well  taken.  It  is  certainly  not  shown  by 
his  complaint  that  the  appellee  did  not  have  an  adequate  legal 
remedy  in  the  ordinary  civil  action,  and  where  he  has  such 
remedy  in  such  action^  it  is  well  settled  that  he  can  not  resort, 
in  the  first  instance,  at  least,  to  a  proceeding  by  mandate. 
Excelsior^  etc.,  Ass^n  v.  Riddle,  91  Ind.  84,  and  cases  cited.  Es- 
pecially is  this  so,  where,  as  in  this  case,  the  validity  of  the 
plaintiff's  claim  is  in  controversy.         '  • 

The  appellant  next  complains  of  the  alleged  error  of  the 
trial  court  in  sustaining  appellee's  demurrer  to  the  second, 
fifth  and  sixth  paragraphs  of  its  answer.  It  is  shown  by 
the  record  that  on  the  17th  day  of  January,  1882,  the  appel- 
lant answered  by  a  general  denial  and  in  five  special  or  af- 
firmative paragraphs,  and  the  appellee  was  ruled  to  reply. 
The  cause  was  then  continued,  and  it  was  afterwards  con- 
tinued from  term  to  term,  without  any  action  being  had  there- 
in, until  the  January  term,  1883,  of  the  court.  There  is  no 
demurrer  to  the  answer,  or  to  any  paragraph  thereof,  appear- 
ing in  the  record,  nor  do  the  order-book  entries  in  the  cause 
show  the  filing  of  any  such  demurrer.  In  this  state  of  the 
record  it  is  claimed  that  '^  this  court  can  not  know  what  the 
causes  of  demurrer  were.''  There  is,  however,  under  the  code, 
only  one  cause  of  demurrer  to  an  answer  or  paragraph  of  an- 
swer. Thus,  in  section  346,  R.  S.  1881,  it  is  provided  as  fol- 
lows :  "  Where  the  fects  stated  in  any  paragraph  of  the  an- 
swer are  not  sufficient  to  constitute  a  cause  of  defence,  the 
plaintiff  may  demur  to  it  under  the  rules  prescribed  for  de- 
murring to  a  complaint."     Thomas  v.  Goodtoine,  88  Ind.  468. 

The  second  paragraph  of  answer  was  pleaded  by  the  ap- 
pellant to  the  first  paragraph  of  appellee's  original  complaint, 
which  was  a  common  count  for  work  and  labor  done  and  per- 
formed by  him,  at  appellant's  request,  in  teaching  school,  etc. 
Harrison  2J).  v.  McGregor,  supra.     Afterwards,  when   the 
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appellee  filed  his  amended  complaint^  which  is  the  only 
complaint  now  appearing  in  the  record,  he  wholly  omitted 
and  withdrew  therefrom  the  original  first  paragraph  or  com- 
mon count.  The  second  paragraph  of  answer  ought  to  have 
been  withdrawn  from  the  record  at  the  same  time,  for  it  is 
wholly  inapplicable  to  the  first  paragraph  of  th^  amended 
complaint,  which  counts  upon  the  appellant's  written  con- 
tract. The  second  paragraph  of  answer  states  that  the  cause 
of  action  mentioned  in  the  first  paragraph  of  complaint  did  not 
accrue  within  six  years,  etc. ;  and,  as  applied  to  the  first  par- 
agraph of  the  amended  complaint,  it  was  clearly  bad.  There 
was  no  error,  therefore,  in  sustaining  appellee's  demurrer  to 
this  second  paragraph  of  answer. 

In  the  fiflh  paragraph  of  its  answer  the  appellant  alleged 
that  the  several  sums  of  money  apportioned,  set  apart  and 
paid  over  to  its  then  trustee,  for  the  purposes  of  tuition,  dur- 
ing the  years  the  i^ppellee  averred  that  he  taught  school  for 
the  appellant,  was  expended  and  paid  out  by  its  then  trustee ; 
that  no  part  of  the  sums  of  money  claimed  by  the  appellee 
as  due  him  from  the  appellant  was  paid  over  to  the  successor 
in  office  of  appellant's  said  trustee ;  and  that  no  part  of  the 
tuition  fund,  which  came  into  the  hands  of  appellant's  then 
trustee  for  the  purpose  of  paying  teachers  in  said  township^ 
during  the  time  appellee  averred  that  he  taught  school  therein,, 
was  then  in  the  hands  of  the  appellant  or  its  present  trustee. 
"And  hence  defendant  says  that  plaintiff  ought  not  to  re- 
cover a  judgment  against  this  defendant.     Wherefore,"  etc. 

It  needs  no  argument,  we  think,  to  show  that  this  para- 
graph of  answer  stated  no  defence  to  appellee's  action.  It 
amounts  simply  to  this,  that  the  appellant  had  no  funds  on 
hand  to  pay  the  appellee  the  money  he  had  earned,  and  which 
it  had  agreed  to  pay  him  for  his  services  in  teaching  school 
within  its  territorial  limits.  A  corporation,  such  as  the  ap- 
pellant, can  not  plead  in  bar  of  an  action  upon  its  writt.en 
contract  the  fact,  if  it  be  the  fact,  that  it  has  no  funds  on  hand 
wherewith  to  pay  its  just  indebtedness.  Appellee's  complaint 
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shows  that  the  appellant  is  indebted  to  hiiii  in  a  large  sum 
of  money,  for  his  services  in  teaching  one  of  its  schools,  for 
which  he  demanded  judgment.  In  the  paragraph  of  its  an- 
swer now  under  consideration,  the  appellant  does  not  deny 
its  indebtedness  to  the  appellee,  but  it  says  that  it  has  uo 
money  in  its  hands  applicable  to  the  payment  of  such  indebt- 
edness; and  the  paragraph  concludes  with  the  singular  non 
sequitur,  "  and  hence  plaintiff  ought  not  to  recover  a  judg- 
ment against  this  defendant/^  The  paragraph  of  answer  was 
clearly  insufiBcient,  and  the  demurrer  thereto  was  correctly 
sustained.     Harmony  School  Tp.  v.  Moore,  80  Ind.  276. 

In  the  sixth  paragraph  of  its  answer  the  appellant  alleged 
that,  at  the  time  the  appellee  rendered  his  services  as  claimed  in 
his  complaint,  Robert  Dal  ton,  with  whom,  as  trustee,  appellee 
contracted,  was  the  duly  elected,  qualified  and  acting  trus- 
tee of  Harrison  township,  and  ex  officio  trustee  of  Harrison 
school  township,  and,  as  such,  had  full  control  of  all  the  ed- 
ucational matters  of  such  school  township ;  that  for  each  of 
the  terms  of  school  so  taught  by  him,  the  appellee  had  drawn 
from  the  proper  legal  sources  all  the  funds  due  such  town- 
ship for  tuition  purposes;  that,  for  each  of  the  several  terms 
of  school  the  appellee  alleged  that  he  taught  in  such  town- 
ship, the  trustee  thereof  legally  and  properly  expended  all 
the  money  assigned  to  sttch  township ;  that  all  of  such  funds 
were  expended  for  the  purposes  of  tuition ;  that  such  trus- 
tee, in  due  form  of  law,  reported  his  account  current  to  the 
board  of  commissioners  of  Clay  county,  which  report  was  re- 
ceived, approved  and  ymblished  in  conformity  to  law,  and 
copies  thereof  duly  filed  with  the  county  superintendent ;  that 
in  said  several  reports  appellee's  several  claims  are  shown  to 
have  been  fully  paid  and  satisfied,  and  said  fund  exhausted 
and  nothing  on  hand  for  the  payment  of  said  balances. 

And  the  appellant  averred  that  the  appellee  was  estopped 
from  contracting  for  any  of  such  funds  in  advance,  and  had 
full  knowledge,  notice  and  information  of  said  several  reports 
and  the  records  thereof,  and  of  all  the  official  acts  of  such 
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trustee,  and  of  the  full  expenditure  of  all  the  tuition  funds 
of  such  township  for  the  several  years  claimed  in  such  com- 
plaint ;  that  if  anything  was  due  appellee  there  were  no  funds 
or  means  of  paying  the  same  under  the  appellant's  control ; 
that  if  appellee  had  any  remedy  it  was  on  the  official  bond 
of  said  Dal  ton,  as  such  trustee,  and  not  against  the  appellant ; 
and  that  the  appellee  was  estopped  and  legally  barred  of  his 
suit  against  appellant.     Wherefore,  etc. 

In  the  first  paragraph  of  its  answer,  the  appellant  alleged 
that  before  the  commencement  of  this  suit  it  had  fully  paid 
the  appellee  each  and  all  the  sums  of  money  sued  for,  in  each 
and  all  the  several  paragraphs  of  his  complaint.  In  the  third 
paragraph  of  its  answer,  the  appellant  alleged  that  it  paid  the 
appellee  the  full  sum  of  money  demanded  in  each  paragraph 
of  his  complaint;  that  appellee  then  and  there  executed  to 
Robert  Dalton,  its  then  trustee  (whose  assistant  appellee  then 
was  in  the  discharge  of  his  official  duties  as  such  trustee),  bis 
receipts  in  full  for  said  several  sums  of  money,  copies  of 
which  receipts  were  filed  with  and  made  parts  of  such  para- 
graph of  answer ;  whereby  appellee  acknowledged  the  re- 
ceipt of  all  that  was  due  him  under  the  several  para- 
graphs of  his  complaint;  that  the  appellee  then  and  there 
consented  to,  altered  and  aided  appellant^s  then  trustee  in 
the  preparation  and  execution  of  his  official  reports  to  the 
board  of  commissioners  of  Clay  county,  at  and  in  the  board's 
regular  settlements  with  such  trustee ;  that  in  said  reports  of 
such  trustee,  officially  made  under  the  statute,  the  said  sev- 
eral receipts  for  the  said  sums  of  money,  claimed  by  appellee 
to  then  and  still  be  due  from  the  appellant  for  his  services  as 
a  teacher,  as  stated  in  his  complaint,  were  filed  as  vouchers 
and  were  received  and  approved  by  the  county  board,  as  re- 
ceipts in  full  discharge  of  appellee's  claim  as  a  teacher  of  the 
schools  of  said  township;  that  the  board  of  commissioners 
then  and  there,  with  the  appellee's  knowledge  and  consent, 
fully  approved  and  accepted  such  reports  of  said  trustee,  and 
the  said  several  receipts  for  the  respective  amounts  were  fully 
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credited  to  said  trustee  as  an  expenditure  of  so  much  of  the 
tuition  funds  of  said  township^  all  of  which  was  duly  adver- 
tised in  the  township,  in  due  form  of  law,  with  appellee^s 
knowledge  and  consent,  by  all  of  which  the  tuition  funds 
were  entirely  exhausted  for  those  years.  Wherefore  the  ap- 
pellant said  that  the  appellee  was  estopped  from  claiming  that 
auy  of  the  said  receipt^  were  false  ahd  forged,  or  that  he  had 
or  has  any  debt  due  him  from  the  appellant,  under  the  con- 
tracts in  suit. 

These  two  affirmative  paragraphs  of  answer,  the  first  and 
^Aird,  remain  in  the  record,  and  upon  these' the  appellee  joined 
issue  by  a  reply  in  general  denial.  By  a  second  reply  to  so 
much  of  the  third  paragraph  of  answer  as  set  up  his  execu- 
tion of  vouchers,  the  appellee  denied  under  oath  the  signa- 
ture of  certain  of  such  vouchers,  and  said  that  he  never  signed, 
nor  authorized  any  person  to  sign,  his  name  to  said  instru- 
ments. This  second  reply  was  duly  verified  by  the  oath  of 
the  appellee. 

The  fourth  paragraph  of  appellant^s  answer,  also  remain- 
ing in  the  record,  was  a  general  denial  of  each  and  every  al- 
legation of  appellee's  complaint. 

With  this  statement  of  the  issues  of  fact  in  the  cause,* we 
proceed  now  to  the  consideration  of  the  alleged  error  of  the 
court  in  sustaining  appellee's  demurrer  to  the  sixth  paragraph 
of  answer,  of  which  paragraph  we  have  heretofore  given  a 
full  summary.  We  are  of  opinion  that  no  available  error 
was  committed  by  the  court  in  sustaining  the  demurrer  to 
this  sixth  paragraph  of  answer ;  for  every  material  fact  aver- 
red in  this  paragraph  was  clearly  admissible  in  evidence  under 
other  paragraphs  of  answer,  remaining  in  the  record.  In  such 
a  case  it  has  often  been  decided  by  this  court  that  the  error 
in  sustaining  the  demurrer  is  harmless,  and,  for  a  harmless 
error,  a  judgment  will  not  be  reversed.  Evansville,  etc.,  R.  R. 
06.  V.  Baum,  26  Ind.  70;  Wolf  v.  Schofidd,  38  Ind.  176; 
Vol,  96.— 13 
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Marks  V.  Trustees,  etc.,  56  Ind.  288 ;    Traylor  v.  Dykins,  91 
Ind.  229. 

Under  the  alleged  error  of  the  court,  in  overruling  its  mo- 
tion for  a  new  trial,  it  is  first  claimed  on  behalf  of  the  ap- 
pellant, that  the  verdict  of  the  jury  was  not  sustained  by  suf- 
ficient evidence.  In  discussing  this  cause  for  a  new  trial  the 
only  point  made  by  the  appellant's  counsel  is  that  the  appel- 
lee had  failed  to  show  by  evidence  that  the  funds  for  tiie 
payment  of  his  claim  had  come  into  appellant's  hands  from 
the  common  school  fund  of  this  State,  as  he  had  alleged  in 
his  complaint.  The  allegation  in  question  was  an  immaterial 
and  unnecessary  one,  and  it  was  not  requisite  to  appellee's 
recovery  in  the  action  that  its  truth  should  be  established  by 
evidence.  In  Harmony  School  Tp.  v.  Moore,  supra,  it  was 
held  that  in  an  action  against  a  school  township  to  recover 
for  services  •rendered  as  a  teacher,  it  is  not  necessary  to  allege 
in  the  complaint  that  the  trustee  has  sufficient  funds  belong- 
ing to  the  school  revenue  for  tuition  with  which  to  pay  the 
claim.  If  the  fact  need  not  be  alleged,  surely  it  need  not  be 
proved. 

The  only  other  cause  for  a  new  trial,  upon  which  the  appel- 
lant's counsel  seem  to  rely  in  argument  for  the  reversal  of 
judgment,  is  "newly-discovered  evidence."  This  is  the  ««?- 
€n</i  statutory  cause  for  a  new  trial  (section  559,  R.  S.  1881), 
and  it  must  be  sustained  by  affidavit  showing  its  truth.  Sec- 
tion 562,  R.  S.  1881.  The  clerk  of  the  court  below  has  copied 
into  the  transcript  of  this  cause  two  affidavits,  which  seem 
to  have  been  filed  with  appellant^s  motion  for  a  new 
trial.  But  these  affidavits  were  not  made  a  part  of  the  rec- 
ord either  by  a  bill  of  exceptions  or  by  an  order  of  the  court; 
and  therefore  they  can  not  be  considered  here  in  df^termining 
the  question  whether  or  not  the  appellant  was  entitled  to  a 
new  trial  on  the  ground  of  newly-discovered  evidence.  This 
point  is*  settled  by  many  decisions  of  this  court.  Fryberffer  v. 
Perkins,  66  Ind.  19;  Williams  v.  Potter,  72  Ind.  354;  lies  v. 
Watson,  76  Ind.  359;   Chambers  v.  Kyle,  87  Ind.  83. 
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The  motion  for  a  new  trial  was  correctly  overruled. 
We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 
The  judgment  is  affirmed,  with  costs. 
Filed  June  17, 1884. 


No.  10,796. 

The  Western  Union  Telegraph  Company  v.  Reed. 

Telbqbaph. — Failing  to  Transmit  Message. — Penalty, — Lex  Loci — Statuie 
Construed. — The  statute,  R.  S.  1881,  section  4176,  giving  a  penalty  for 
failure  to  transmit  a  telegraphic  message,  does  not  applj  to  messages  not 
sent  from  this  State,  and  the  sender  only  can  recover  the  penalty. 

Same. — Special  Damages, — Complaint  After  Verdict. — A  complaint  to  recover 
special  damages  for  loss  caused  by  the  incorrect  transmission  of  a  tele- 
gram, which  avers  facts  showing  that  the  loss  could  not  have  been 
caused  by  the  error,  is  bad  after  verdict. 

From  the  Decatur  Circuit  Court. 

J.  E.  McDonald,  J.  3L  Bviler  and  A.  L.  Mason,  for  appellant. 
J,  8.  Scobey,  for  appellee. 

Hammond,  J. — The  appellee  sued  the  appellant  in  a  com- 
plaint of  two  paragraphs.  In  the  first  paragraph  the  appel- 
lee sought  to  recover  the  statutory  penalty,  and  also  special 
damages,  for  the  appellant's  failure  correctly  to  transmit  a 
telegram.  The  second  paragraph  was  to  recover  the  statu- 
tory penalty  for  failing  to  transmit  the  same  message. 

The  appellant  answered  specially.  The  appellee's  demur- 
rer to  the  answer  was  sustained;  the  appellant  excepted  to 
the  ruling,  and,  declining  to  answer  further,  judgment  was 
rendered  in  favor  of  the  appellee  for  $150.  The  telegraph 
company  excepted  to  the  judgment  and  appealed  to  this  court. 

Errors  assigned  here  are,  that  neither  paragraph  of  the  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  court  erred  in  sustaining  the  demurrer  to  the  answer 
and  in  rendering  judgment  for  the  appellee. 
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The  dispatch  in  question,  as  is  averred  in  each  paragraph 
of  the  complaint;  was  sent  from  the  appellant's  oflSce  in  Chi- 
cago, Illinois,  by  Millmine,  Bad  man  &  Co.,  of  that  city,  to 
the  appellee  at  Saint  Paul,  in  this  State. 

The  complaint  is  wholly  insufficient  to  recover  the  statu- 
tory penalty  for  two  reasons : 

1.  The  law  of  the  place  from  which  a  message  is  sent 
governs  its  transmission.  Statutes  prescribing  penalties,  or 
conferring  rights  of  action,  are  limited  in  their  application  to 
the  States  in  which  they  are  enacted.  A  telegraph  company 
is  not  subject  to  the  penalty  prescribed  by  our  statute  for 
failure  to  transmit  a  dispatch,  sent  from  a  place  without, to  a 
place  with  in,  this  State.  Camahan  v.  Western  Union  Tel.  Co., 
89  Ind.  526. 

2.  The  appellee  did  not  send  the  telegram ;  it  was  sent  to 
him*  The  sender  alone  of  a  dispatch  can  maintain  an  action 
to  recover  the  statutory  penalty.  Section  4176,  R.  S.  1881 ; 
Western  Union  TeL  Go.  v.  Pendleton ^  95  Ind.  12. 

The  want  of  care,  shown  in  drawing  the  first  paragraph  of 
the  complaint  with  respect  to  the  claim  for  special  damages, 
was  owing  to  the  fact,  no  doubt,  that  the  appellee's  reliance 
for  a  recovery  was  based  principally  upon  the  penal  provi- 
sion of  the  statute.  The  averments  to  support  the  demand  for 
special  damages  are  substantially  as  follows :  The  appellee 
was  a  general  dealer  in  buying,  selling  and  trading  in  grain 
of  all  kinds  at  Saint  Paul,  this  State.  He  had  in  an  elevator 
in  Chicago  10,000  bushels  of  oats  for  sale  in  the  care  of 
Millmine,  Badman  &  Co.,  grain  merchants,  doing  business 
in  that  city.  On  August  12th,  1882,  said  merchants  sent 
from  the  appellant's  office,  in  Chicago,  to  the  appellee  at 
Saint  Paul,  a  message  informing  him  that  they  had  sold  his 
oats  at  thirty-five  and  three-fourths  cents  per  bushel. 

The  message  was  changed  in  transmission  by  the  appel- 
lant's negligence,  so  as  to  inform  the  appellee  that  the  sale 
was  for  thirty-five  and  one-fourth  cents  per  bushel.     The  ap- 
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pellee  did  not^  as  is  alleged,  countermand  the  sale,  as  he 
would  have  done  had  the  message  been  correctly  sent  and  de- 
livered by  the  appellant,  but  permitted  it  to  stand,  thereby 
claiming  to  lose  one-half  cent  on  each  bushel  of  oats,  mak- 
ing his  whole  loss  $50.  If  presumptions  were  to  be  indulged 
outside  of  the  record,  it  might  be  supposed  that  there  was  a 
mistake  either  in  the  complaint  itself  or  in  the  copy  of  it  in 
the  record,  and  that  what  the  appellee  did  say,  or  intended  to 
say  in  his  complaint,  was  that  the  dispatch,  as  sent  by  the 
Chicago  merchants,  announced  the  sale  of  the  oats  at  thirty- 
five  and  (yne-fourth  cents  per  bushel,  but  that,  as  received  by 
the  appellee,  it  informed  him  that  the  sale  was  made  at  thirty- 
five  and  three-fourths  cents  per  bushel.  In  such  case  it  can 
be  seen  how  the  loss  complained  of  might  have  occurred. 
But  we  are  bound  by  the  complaint,  as  it  comes  to  us  in  the 
record,  and,  as  thus  presented,  it  is  apparent  that  it  makes  no 
case  for  special  damages  upon  the  ground  stated.  It  appeara 
from  the  averments  of  the  complaint,  that  the  charges  for 
transmitting  the  message  were  paid  by  the  parties  sending  it. 
The  appellce^s  complaint,  therefore,  is  not  good  even  to  re- 
cover for  such  charges. 

No  brief  has  been  furnished  us  by  counsel  for  the  appellee. 

It  is  due  to  the  learned  judge  who  presided  at  the  trial 
below  to  say  that  the  record  fails  to  show  that  his  attention 
was  called  to  the  defects  in  the  complaint.  Although  in  such 
case  the  trial  judge  may  presume  that  the  plaintiff*^s  counsel 
was  suflBciently  careful  of  his  client's  interests  to  drafi:  a  good 
complaint,  yet,  under  the  statute,  an  objection  for  want  of 
sufficient  facts  may  be  made  to  the  complaint  for  the  first  time 
in  this  court,  and  where,  as  in  the  present  case,  the  objection 
is  well  taken,  we  are  compelled  to  reverse  the  judgment. 

Reversed  at  appellee's  costs,  with  instructions  to  the  court 
below  to  dismiss  the  case  unless  the  complaint  be  amended  so 
as  to  state  a  good  cause  of  action. 

Filed  May  13,  1884.  * 
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Elliott,  C.  J.-^In  the  brief  of  the  appellee  on  the  peti- 
tion for  a  rehearing,  it  is  argued  that  the  complaint  is  good  for 
special  damages,  and  it  is  tacitly  conceded  that  it  was  not  suf- 
ficient to  entitle  appellee  to  recover  the  statutory  penalty. 
We  think  it  is  clearly  demonstrated  in  the  opinion  heretofore 
filed  that  the  complaint  shows  that  no  special  damages  were 
sustained,  and,  if  this  be  true,  there  is,  of  course,  no  right  of 
action. 

It  is  plain  that  the  theory  of  the  complaint  was  that  the 
appellee  was  entitled  to  the  statutory  penalty,  add  it  is  evi- 
dent from  its  whole  scope  and  tenor  that  the  pleader  intended 
to  present  a  cause  of  action  uppn  that  theory,  and  no  other. 
The  object  of  pleading  is  to  present,  in  a  distinct  and  definite 
form,  questions  of  fact  for  trial,  and  this  object  can  not  be 
accomplished  unless  parties  are  required  to  state  positively 
the  facts  upon  which  they  rely,  and  in  accordance  with  a  dis- 
tinct, definite  and  controlling  theory.  If  ambiguous  plead- 
ings are  tolerated,  no  issue  can  be  framed  which  will  present 
in  an  intelligible  form  questions  for  trial,  and  perplexity  and 
confusion  will  necessarily  result.  It  is  no  great  hardship  to 
require  obedience  to  rules  of  pleading  and  logic,  and  not  to 
do  so  will  result  in  the  evil  of  leaving  disputants  without  a 
direct  issue,  and  the  courts  without  the  means  of  determining 
the  compentency  or  relevancy  of  evidence.  In  order  to  bring 
the  parties  to  an  issue,  it  is  necessary  to  require  them  to  make 
their  pleadings  conform  to  some  definite  theory,  and  to  be 
sufficient  upon  that  theory.  The  theory  is  to  be  determined 
from  the  general  scope  and  averments  of  the  pleading,  and 
not  from  isolated  or  detached  averments.  Our  cases  have 
steadily  maintained  the  rule  that  a  pleading  must  proceed  on 
a  definite  theory,  must  be  good  on  that  theory,  and  must  be 
judged  by  its  general  tenor  and  scope.  Western  Union  Tel, 
Go.  V.  Ybung,d3  Ind.  118 ;  MeseaU  v.  TuUyy  91  Ind.  96 ;  Plat" 
terv.  City  of  Seymour,  86  Ind.  323 ;  Johnston  v.  Oriest,  85  Ind. 
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503;  Jackson  School  Tp,  v.  Farlow,  75  Ind.  118 ;  Neidefer  v. 
Chastain,  71  Ind.  363,  8.  C,  36  Am.  R.  198;  Kmble  v. 
Christie,  55  Ind.  140. 

A  complaint  for  the  recovery  of  a  penalty  must  be  good  for 
that  purpose,  and  not  for  some  other,  since  to  rule  otherwise 
vrould  put  it  in  a  plaintiff  ^s  power  to  make  an  elastic  plead- 
ing, changeable  to  meet  the  exigencies  of  his  case.  Of  course, 
causes  of  action  may  be  stated  in  different  paragraphs,  but 
in  such  cases  each  paragraph  must  be  complete  in  itself.  The 
<»use  of  action  under  discussion  is  set  forth  in  a  single  para- 
graph, and  was  frai^ed  on  a  single  theory,  and  it  can  not  be 
controlled  by  the  isolated  averment  which  it  is  now  claimed 
makes  it  good  on  another  and  distinct  theory. 

The  appellee  did  not  file  a  brief  until  after  the  cause  had 
been  decided,  and  the  long  established  rule  would  have  war- 
ranted us  in  disregarding  the  points  made  on  the  petition, 
but,  under  the  peculiar  circumstances  of  the  case,  we  have 
xleemed  it  proper  to  except  it  from  the  operation  of  the  rule. 

Petition  overruled. 
Piled  June  7, 1884. 
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County  Cokkissioners. — Appeal. —  Trantcripi.  —  Bond. —  Approval — />i»-  154    43 

mtsMiJL — There  is  no  error  in  the  dismissal  of  an  appeal  from  the  board  |  96   W 

of  county  commissionersi  when  it  appears  that  no  appeal  bond,  approved  y 

by  the  county  auditor,  and.  no  complete  transcript  of  the  proceedings  of  ^     ^|^ 

the  county  board,  were  filed  in  the  circuit  court.  

From  the  Delaware  Circuit  Court. 

0.  J.  Loiz  and  F.  Uli^,  for  appellants. 

J.  8.  BucUes  aad  J.  W,  RyaUy  for  apipellees. 

HowK,  J. — The  record  of  this  cause  shows  that  on  the  17th 
-day  of  April,  1882,  the  appellants,  Adam  Shirk  and  others, 
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filed  in  the  clerk's  office  of  the  court  below,  among  numerous 
original  papers,  a  "  transcript  on  appeal  to  said  court  from 
the  board  of  commissioners  of  Delaware  county."  Aftcr- 
wards,the  appellees,  Daniel  B.  Moore  and  others, appeared  and 
moved  the  court  in  writing  to  dismiss  such  appeal  for  the  fol- 
lowing reasons:  "1.  Because  the  same  is  unauthorized  by 
law;  2.  Because  the  court  has  no  jurisdiction;  3.  Because 
the  appeal  is  not  taken  from  the  judgment  of  any  court:  4. 
Because  not  taken  from  any  final  judgment  of  the  board  of 
commissioners."  This  motion  was  sustained  by  the  court, 
and  the  appeal  was  dismissed  at  the  a^^pellants'  costs ;  and 
judgment  was  rendered  accordingly. 

Did  the  circuit  court  err  in  dismissing  the  appeal  thereto 
from  the  board  of  commissioners?  We  are  of  opinion  that 
this  question  must  be  answered  in  the  negative.  The  appeal 
to  the  circuit  court  was  attempted  and  intended  to  be  taken 
from  certain  proceedings  of  the  board  of  commissioners,  upon 
the  petition  of  the  appellees  for  the  location  and  construction 
of  a  certain  free  gravel  road,  in  accordance  with  the  provi- 
sions of  the  act  of  March  3d,  1877.  Such  a  petition  is  the 
first  thing  appearing  in  the  record  filed  in  this  court,  but  it 
is  not  shown  when  it  was  presented  to  the  county  board,  or, 
indeed,  that  it  was  ever  so  presented.  In  section  6772,  R.  S. 
1881,  it  is  provided  that "  From  any  decision  of  such  commis- 
sioners there  shall  be  allowed  an  appeal  t^  the  circuit  court 
by  any  person  aggrieved."  In  the  next  section,  5773,  it  is 
provided  that  "Such  appeal  shall  be  taken  within  thirty  days 
after  the  time  such  decision  was  made  by  the  appellant  filing 
with  the  county  auditor  a  bond,"  etc., "  to  be  approved  by  said 
auditor,"  etc.  The  record  before  us  fails  to  show  that  any  bond 
was  filed  by  the  appellants  with  and  approved  by  the  county 
auditor  within  thirty  days  after  the  decision  was  made,  or  at 
any  time  afterwards.  In  the  next  section,  5774,  it  is  provided 
as  follows :  "  Within  twenty  days  after  the  filing  of  such  ap- 
peal bond,  the  auditor  shall  make  out  a  complete  transcript 
of  the  proceedings  of  said  board  relating  to  the  proceeding 
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appealed  from,  and  shall  deliver  the  same,  and  all  the  papers 
and  documents  filed  in  .such  proceeding,  and  the  appeal  bond, 
to  the  clerk  of  the  court  to  which  the  appeal  is  taken." 

It  is  not  shown  in  the  record  of  this  cause  that  a  complete 
transcript  of  the  proceedings  of  the  county  board,  upon  the 
appellees'  petition,  was  ever  filed  in  the  circuit  court.  On 
the  contrary,  it  is  clearly  shown  by  the  transcript  there  filed, 
which  is  set  out  in  the  record  before  us,  that  it  was  not  a 
complete  transcript  of  the  proceedings  of  the  board  upon 
such  petition.  It  purports  on  its  face  to  be  a  transcript  merely 
of  the  proceedings  of  the  board  on  the  15th  day  of  March, 
1882.  We  have  already  said  that  it  does  not  appear  from  the 
record  filed  in  this  court  when  the  appellees'  petition  was  pre- 
sented to  the  county  board.;  but  the  transcript  filed  in  the 
circuit  court  shows  that  such  petition  was  before  the  county 
board  at  its  December  term,  1881,  and  that  some  action  was 
then  had  thereon.     This  transcript  began  as  follows : 

"Come  now  William  Truitt,  engineer,  and  William  A. 
McClellan,  John  Linvilleand  Duncan  Williams,  viewers,  ap- 
pointed at  the  regular  December  term  of  this  board,  and  sub- 
mit their  report  as  such  engineer  and  viewers,  as  follows,  to 
wit :  (Here  insert)." 

The  transcript  does  not  contain  the  proceedings  of  the 
board  at  its  '*  regular  December  term,"  and  manifestly,  there- 
fore, it  is  not  "a  complete  transcript  of  the  proceedings  of  said 
board." 

In  the  absence  from  the  record  of  a  complete  transcript  of 
the  proceedings  of  the  county  board  appealed  from,  and  of 
any  appeal  bond,  approved  as  aforesaid,  by  which  an  appeal 
is  taken,  we  think  the  circuit  court  was  justified  in  holding 
as  it  did,  that  the  appellants  had  not  perfected  their  appeal  in 
such  manner  as  to  give  it  jurisdiction  thereof.  We  conclude, 
therefore,  that  the  court  committed  no  error  in  sustaining  the 
appellees'  motion  to  dismiss  such  appeal.  Shepherd  v.  Doddy 
15  Ind.  217;  McVey  v.  Heavenridge^  30  Ind.  100:  ^Sbo^^  v. 
Divdbias,  46  Ind.  301 ;  Leffd  v.  Obeiichain,  90  Ind.  50. 
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Besides,  the  written  report  of  the  engineer  and  viewers,  to 
which  the  appellants  filed  written  exceptions,  is  not  a  part  of 
the  record.  In  the  absence  of  this  report,  we  must  hold  that 
the  circuit  court  was  authorized  to  dismiss  the  appeal,  and 
that,  in  so  doing,  its  ruling  was  not  erroneous.  Puirviance  v. 
Drover,  20  Ind.  238. 

The  judgment  is  affirmed,  with  costs. 
Filed  Jane  7, 1884. 


No.  11,357. 

Jones,  Administrator,  v.  Johnson. 

Practice. — Motion  to  Stay  Proceedings.-^Counter  Affidavits, — Costs. — Discre^ 
Hon  of  Court. — Upon  affidavit  an  order  was  made  to  stay  proceedings  in 
a  cause  until  the  costs  of  a  former  suit  for  the  same  cause  of  action 
should  be  paid.  After  a  delay  of  seventeen  days  the  plaintiff  offered 
to  file  a  counter  affidavit,  not  accounting  for  his  delay.  The  refusal  of 
leave  was  not  error. 

From  the  Clinton  Circuit  Court. 

J.  L.  Miller,  for  appellant. 

L.  MoGlurg,  W,  R,  Moore,  R,  P.  Damdaon  and  J,  C.  Dap- 
idson,  for  appellee. 

Hammond,  J. — This  was  an  action  by  the  appellant  against 
the  appellee  to  foreclose  a  mortgage. 

It  appears  from  the  record  that,  on  the  12th  day  of  the 
March  term,  1883,  of  the  court  below,  the  defendant  moved, 
upon  affidavit,  for  stay  of  proceedings  in  the  case  until  pay- 
ment of  costs  of  a  former  suit.  This  motion,  on  the  23d  day 
of  the  same  term,  was  sustained,  and  an  order  was  made  stay- 
ing proceedings  in  the  case  until  the  appellant  should  pay  the 
costs  of  such  former  action.  The  appellant  excepted  to  the 
ruling  and  to  the  order,  but  as  the  affidavit  upon  which  the 
appellee's  motion  was  based  is  not  in  the  record  either  by  bill 
of  exceptions  or  order  of  court,  we  must  presume  in  favor  of 
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the  GorrectDess  of  the  court^s  ruling.  Afterwards,  on  the 
forty-second  day  of  the  same  term,  the  appellant  oflFered  to 
file  a  counter  affidavit  to  the  appellee^s  affidavit  for  stay  of 
proceedings^  but  the  court  refused  to  permit  it  to  be  filed^and 
to  this  ruling  the  appellant  excepted. 

Without  deciding  whether  the  affidavit,  if  filed,  or  offered 
to  be  filed,  at  the  proper  time,  would  have  been  sufficient  to 
defeat  the  appellee's  motion  for  stay  of  proceedings,  we  can 
not  say  that  there  was  any  error  in  refusing  to  allow  it  to  be 
filed  at  the  time  it  was  presented.  The  appellee's  motion, 
made  on  the  twelfth,  was  sustained  on  the  twenty-third  day 
of  the  term.  The  appellant  did  not,  before  it  was  sustained, 
offer  to  file  any  counter  affidavit,  nor  ask  for  time  for  that 
purpose.  His  affidavit  offered  to  be  filed  oti  the  forty-second 
day  of  the  term  gave  no  excuse  whatever  for  the  delay,  nor 
did  it  disclose  any  reason  why  the  appellee's  motion  should 
not  have  been  granted,  which  did  not  exist  at  the  time  it  was 
sustained.  A  very  large  discretion  is  necessarily  reposed  in 
the  trial  courts  in  such  matters  as  pertain  to  the  present  ap- 
peal, and  unless  the  record  presents  a  palpable  abuse  of  such 
discretion,  this  court  can  not  interfere.  No  such  abuse  is  shown 
in  the  present  case. 

Judgment  affirmed,  with  costs. 
FUed  June  17, 1884. 


No.  10,962. 

Roller  v.  Blair  et  al. 

Married  Woman. — I^rties. — Htuband  and  Wife. — A  husband  may  unite 
with  his  wife  in  a  suit  concerning  her  separate  property ,  and  no  aver- 
ment of  his  interest  other  than  the  marital  relation  is  necessary  in  the 
complaint. 

Same. — FhnuL — OomplaiiU, — In  a  suit  by  husband  and  wife  for  fraud  upon 
the  wife,  affecting  her  separate  property,  it  is  not  necessary  to  aver  that 
the  husband  was  deceived ;  and  where  by  false  representations  she  is 
pat  off  her  guard,  so  that  she  does  not  use  ordinary  prudence  to  asoer- 
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tain  the  facts  by  examining  a  public  record  of  a  distant  connty,  an  ac- 
tion will  lie  if  the  purpose  of  the  defendant  was  fraudulent,  and  he  pro- 
fessed to  know  the  facts,  though  he  did  not. 

From  the  Miaiqi  Circuit  Court. 

E.  T,  Reasoner  aud  R.  J.  Lovelaiid,  for  appellant. 

/.  L.  Farrar,  J.  Farrar  and  W.  G.  FarroTj  for  appellees. 

Elliott,  C.  J. — The  complaint  in  this  case  alleges  that 
the  appellees,  plaintiffs  belovv;  are  husband  and  wife ;  that  the 
wife,  Elizabeth,  was  one  of  the  children  and  heirs  of  Jacob 
Harter,  deceased,  who  died  in  Miami  county,  Indiana,  the 
owner  of  valuable  real  and  personal  property ;  that  the  value 
of  his  property,  over  and  above  all  indebtedness,  was  $3,119.16, 
and  to  one-third  of  that  sum  Elizabeth  was  entitled ;  that  long 
before  the  date  of  the  death  of  her  father  she  had  resided  in 
Wells  county,  Indiana;  that  on  the  29th  day  of  May,  1879, 
the  appellant  came  to  her  house  for  the  purpose  of  buying 
her  interest  in  the  estate  of  her  father^  and  to  induce  her  to 
sell  it  to  him  at  a  price  far  below  its  value,  he  falsely  repre- 
sented that  the  estate  was  insolvent,  and  that  she  would  get 
nothing  from  it;  that  he  held  a  mortgage  for  $1,800  against 
the  land,  and  that  it  and  other  encumbrances  would  exhaust 
all  the  land.  It  is  further  alleged  that  the  appellee,  knowing 
nothing  of  the  condition  of  her  father's  estate,  trusted  to  the 
appellant,  and  relying  upon  his  representation,  sold  him  her 
interest  therein.  The  falsity  of  the  representations  is  shown 
by  proper  averments,  and  there  are  proper  allegations  of 
injury. 

A  husband  mav  unite  with  his  wife  in  an  action  concern- 
ing  her  separate  property  and  estate.  Where  the  complaint 
shows  the  existence  of  the  marital  relation,  it  is  not  necessary 
to  make  a  further  statement  of  the  husband's  interest  in  the 
subject-matter  of  the  action. 

The  complaint  avers,  and  the  demurrer  admits,  that  the 
property  described  in  the  complaint  belonged  to  the  wife,  and 
as  it  was  obtained  from  her  by  fraud  the  legal  injury  was  ta 
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her^  and  she^  therefore^  has  a  cause  of  action.  The  person 
who  sustains  an  injury  from  the  fraud  of  another  is  the  per- 
son entitled  to  sue. 

Where  fraudulent  representations  are  alleged  to  have  been 
made  to  the  wife^  and  are  shown  to  have  deceived  her^  it  is 
not  necessary  to  go  further  and  show  that  they  also  deceived 
the  husband.  A  cause  of  action  is  shown  when  it  is  made  to 
appear  that  the  wife  was  deceived  and  defrauded,  and  the 
wrong-doer  can  not  escape  the  consequences  of  his  fraud  by 
asserting  that  he  did  not  also  deceive  and  overreach  the  hus- 
band. 

It  is  true  that  parties  dealing  with  each  other,  in  cases  where 
there  are  no  fiduciary  relations  or  relaj^ons  of  trust  and  con- 
fidence, are  bound  to  the  exercise  of  reasonable  diligence  and 
prudence,  but,  ordinarily,  this  rule  will  not  shield  one  who 
fiilsely  represents  a  fact  as  known  to  him  to  exist,  and  by 
means  of  the  &lse  statement  prevents  an  examination  of  a 
public  record.  Certainly,  the  general  rule  can  not  apply  to  a 
case  like  this,  where  the  record  was  many  miles  from  the  place 
where  the  representations  were  made. 

Where  a  party  professing  to  have  knowledge  falsely  repre- 
sents a  thing  to  exist,  and  makes  the  representation  for  the 
purpose  of  securing  an  undue  advantage  over  the  person  with 
whom  he  is  contracting,  he  is  guilty  of  fraud,  although  it 
may  not  appear  that  he  knew  that  his  statement  was  false.  If 
the  representation  is  made  for  a  fraudulent  purpose,  and  it 
induces  another  to  act  to  his  injury,  the  person  by  whom  it 
was  made  can  not  escape  liability  on  the  ground  that  he  did  not 
know  that  his  representation  was  untrue.  BetheU  v.  BetheU, 
92  Ind.  318;  Frenzel  v.  Miller,  37  Ind.  1  (10  Am.  R.  62). 

A  motion  for  a  venire  de  novo  does  not  search  the  record* 
We  can  not  disturb  the  verdict  upon  the  evidence. 

Judgment  affirmed. 

l*iled  Jane  6, 1884. 
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No.  10,030. 

Wren  r.  The  City  of  Indianapolis. 

City. — Street  Imp'ovements. — Estimates.— MaTidate. — Ihrties. — Mandate  lies 
against  a  city  as  a  corporation  at  the  suit  of  a  contractor,  to  compel  the 
making  of  correct  estimates  of  work  done  by  him  in  the  improvement 
of  its  streets,  according  to  the  t«rms  of  his  contract,  so  far  as  the  same 
may  be  chargeable  to  abutting  real  estate,  and  neither  the  city  engineer 
nor  any  other  city  oflficer  is  a  necessary  party. 

Same. — Letting  of  Qmtract, — Ordinance.  -  Complaint. — In  such  case  the  city 
can  not  object,  on  demurrer,  to  the  complaint,  that  it  does  not  show  that 
the  letting  of  the  work  was  properly  advertised,  or  that  a  grade  was 
fixed  by  the  ordinance  providing  for  the  improvement,  or  that  the  work 
was  not  finished  according  to  contract,  the  city's  fault  preventing; 
and  where  it  is  averred  ^lat  the  ordinance  was  passed  by  a  unanimous 
vote  of  the  council,  it  is  not  necessary,  in  view  of  the  statute,  B.  S.  18S1, 
section  3164,  to  allege  that  there  was  a  petition  therefor. 

Pbactice. — Mandate. — Jurisdiction. — In  a  proceeding  for  mandamus,  juris- 
diction is  acquired  not  by  summons, 'but  by  an  alternative  writ ;  this 
writ  may  be  waived  by  an  appearance,  and  the  complaint  or  application 
may  be  tested  by  demurrer. 

From  the  Superior  Court  of  Marion  County. 

T.  A.  Hendricks,  A.  W.  Hendricks,  O,  Baker ,  0.  B.  Hord,  A.  J5a- 
ker,  E,  Daniels,  J.  G.  Denny  and  E,  T,  Johnson,  for  appellant. 

C.  8.  Denny,  for  appellee. 

ZoLLARS,  J. — In  appellant's  complaint  against  the  city  of 
Indianapolis,  its  board  of  aldermen,  common  council,  and 
civil  engineer,  Robert  M.  Pattison,  he  asks  for  a  mandate  to 
compel  the  making  of  an  estimate  and  assessment  for  a  street 
improvement.  The  averments  of  the  complaint  are  substan- 
tially as  follows: 

On  the  28th  day  of  June,  1865,  the  common  council  of  the 
<5ity>  ^>y  ^^  unanimous  vote,  passed  an  ordinance  for  the  grad- 
ing and  gravelling  of  South  Tennessee  street,  and  the  side- 
walks, between  Grarden  and  McCarty  streets.  The  ordinance 
provided  that  the  expense  of  the  grading  and  gravelling,ex- 
copt  at  the  crossing  of  streets  and  alleys,  should  be  assessed 
a.iXiiinst  and  collected  from  the  owners  of  lots  abutting  upon 
the  street.  It  further  provided  for  the  width  of  the  grading 
and  gravelling,  and  the  manner  of  the  gravelling. 
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There  was  no  further  provision  in  relation  to  the  grading, 
except  that  the  engineer  was  directed  to  set  the  proper  stakes. 
The  engineer  was  therein  further  directed  to  advertise  for 
sealed  proposals  for  the  doing  of  the  work.  The  contract  was 
awarded  to  appellant,  and  on  the  28th  day  of  August,  1865, 
a  written  contract  was  entered  into  by  appellant  and  the  city. 
In  this  the  amounts  to  be  received  by  appellant  for  the  grad- 
ing and  gravelling  were  separately  stated. 

It  was  also  stipulated  that  appellant  should  collect  from 
the  property-owners,  at  his  own  expense,  except  for  the  por- 
tion occupied  by  cross  streets  and  alleys,  which  was  to  be 
paid  by  the  city.  The  manner  and  character  of  the  grading 
and  gravelling  were  provided  for  as  in  the  ordinance.  The 
work  was  to  be  finished  on  or  before  the  15th  day  of  Decem- 
ber, 1865,  to  the  satisfaction  of  the  engineer.  If  not  so  fin- 
ished, the  common  council  was  to  have  the  privilege  of  re- 
letting the  contract.  After  the  written  contract  was  entered 
into,  appellant  and  the  city  engineer  made  a  verbal  contract 
that  the  improvement  should  be  extended  north  and  south, 
so  as  to  include  the  crossings  of  Garden  and  McCarty 
streets.  The  work  upon  the  extension  was  to  be  of  the  same 
character  as  provided  in  the  written  contract  for  other  por- 
tions of  the  street,  and  was  to  be  paid  for  by  the  city  at  the 
rates  fixed  in  that  contract.  By  various  acts  of  the  common 
council  and  board  of  aldermen,  this  verbal  agreement  was 
approved  and  ratified.  On  account  of  delays  caused  by  the 
city,  the  time  for  the  completion  of  the  work  was  extended 
until  the  31st  day  of  October,  1870. 

On  a  portion  of  Tennessee  street  within  the  limits  of  the 
improvement  contracted  for,  to.  wit',  a  square  between  Garden 
and  Merrill  streets,  there  was  a  railroad  track  owned  and  con- 
trolled by  a  mill  company.  This  track  was  there  by  the  li- 
cense of  the  city.  It  was  on  a  level  with  the  grade  as  fixed 
by  the  engineer.  In  order  to  gravel  the  street  to  the  depth 
of  sixteen'  inches,  as  provided  in  the  (?^ntract,  it  was  neces- 
sary that  the  track  should  be  raised  that  much.     Before,  and 


208  SUPREME  CX)URT  OF  INDIANA, 


Wren  v.  The  City  of  Indianapolis. 


at  the  time  the  contract  was  made^  and  continuously  there- 
after, the  common  council  and  the  city  engineer  represented 
and  promised  to  appellant  that  the  track  would  and  should 
be  raised  by  the  owners,  or  the  city,  so  as  not  to  interfere 
with  the  completion  of  the  work  upon  the  street.  Upon  these 
representations  and  promises  appellant  relied,  and  in  such 
reliance  entered  into  the  contract.  Appellant  gravelled  the 
street  and  completed  the  work  up  to  the  track,  on  either 
side,  and  placed  in  close  proximity  a  sufficient  amount  of 
gravel  to  cover  that  portion  occupied  by  the  railroad  track, 
which  gravel  could  have  been  spread  in  one  hour's  time. 
He  then  demanded  of  the  city,  its  council  and  engineer 
that  the  track  should  be  remove;(l  or  raised  so  that  he  might 
complete  the  work.  This  they  neglected  and  refused,  and 
ordered  him  to  cover  the  track  with  the  gravel.  When  he 
was  proceeding  to  do  this,  he  was  enjoined  by  the  circuit 
court  at  the  suit  of  the  mill  company. 

After  thjs  the  city  refused  to  permit  appellant  to  spread 
the  gravel  on  the  portion  of  the  street  so  occupied  by  the 
railroad  track. 

Two  branches  of  Pogue's  run  crossed  Tennessee  street 
within  the  limits  of  the  improvement.  At  the  time  the  con- 
tract was  made,  and  during  the  progress  of  the  work,  there 
was  an  ordinance  in  force  which  made  it  unlawful  to  in  any 
way  obstruct  the  stream  or  place  material  of  any  kind  in 
its  channel.  The  contract  was  entered  into  with  reference  to 
this  ordinance,  which  was  known  to  the  contracting  parties. 
Before,  and  at  the  time  the  contract  was  entered  into,  the 
common  council  and  officers  of  the  city  represented  to  appel- 
lant that  these  branches  of  Po^gue's  r|jn  should  and  would 
be  bridged  by  the  city,  so  that  the  contract  might  be  com- 
pleted within  the  time  limited. 

Appellant  proceeded  with  the  work,  and  under  the  order 
of  the  city  engineer  he  delivered  a  large  and  sufficient  amount 
of  earth  and  gravel  along  and  upon  the  banks  of  both' branches 
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of  the  stream,  to  complete  the  improvement  up  to  the  bridges. 
Nothing  remained  but  to  pack  the  earth  against  the  abut- 
ments of  the  bridges,  and  place  the  gravel,  which  would  have 
taken  but  a  few  hours,  by  the  working  force  appellant  then 
had.  The  work  that  was  then  done  was  done  to  the  satisfac- 
tion of  the  engineer,  and  all  was  done  that  it  was  possible  to 
<lo  until  the  removal  or  raising  of  the  railroad  track  and  the 
building  of  the  bridge  abutments.  These  the  city  neglected 
and  refused,  and  still  refuses  to  build.  At  this  point  the  city, 
through  its  common  council,  served  a  notice  upon  appellant 
to  suspend  further  work.  After  this  appellant  demanded  of 
the  engineer,  the  city,  and  its  common  council,  that  the  proper 
measurements,  estimates  and  assessments  should  be  made. 
That  was  riefused.  Afterwards,  and  on  the  20th  day  of  Sep- 
tember, 1866,  Pogue's  run  became  so  swollen  that  the  waters 
overflowed  its  banks  and  washed  away  the  earth  and  gravel 
placed  thereon,  and  tore  and  washed  away  portions  of  the 
graded  and  gravelled  street  adjoining,  causing  a  loss  to  appel- 
lant of  $2,400,  /which  would  not  have  occurred  had  the 
bridges  been  built  as  promised  by  the  city. 

Before  this  flood  the  common  council  made  a  partial  esti- 
mate in  favor  of  appellant,  amounting  to  $720.40,  which  he 
collected. 

In  December,  1866,  the  engineer  made  and  submitted  to 
the  common  council  a  report -which  was  adopted,  and  which 
the  defendants  claimed,  and  now  claim,  was  a  final  estimate. 
Appellant  claimed,  and  still  claims,  that  the  estimate  was  in- 
complete, erroneous  and  false,  in  six  particulars,  as  follows: 

First.  It  contained  no  estimate  on  account  of  1,744  cubic 
yards  of  grading  by  excavation,  which  had  been  done  by  him, 
and  which  constituted  a  part  of  the  improvement  under  the 
contract. 

Second.  It  contained  no  estimate  or  account  of,  and  gave 
him  no  credit  for,  that  portion,  to  wit,  870  cubic  yards  of 
grading;  600  cubic  yards  of  gravelling;  630  cubic  yards  of 
Vol.  96.— 14 
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earth,  not  spread,  and  250  cubic  yards  of  gravel,  not  spread, 
whi(!h  had  previously  been  carried  away  by  the  flood. 

Third.  It  erroneously  and  falsely  stated  that  the  entire 
grading  by  embankment  done  by  appellant  was  only  2,307.4 
cubic  yards,  when,  in  truth  and  fact,  the  same  was  10,'502.8 
cubic  yards. 

Fourth.  It  erroneously  and  falsely  stated  that  the  entire 
gravelling  done  was  but  2,070.2  cubic  yards,  when,  in  truth 
and  in  fact,  the  same  was  2,221.3  cubic  yards. 

Fifth.  The  pretended  quantities  of  the  work  and  materials 
set  forth  in  the  pretended  estimate  were  not  ascertained  by 
actual  measurement,  but  by  erroneous  calculations  from  the 
supposed  or' pretended  notes  of  a  former  engineer. 

Sixth.  It  erroneously  and  falsely  states  that  the  total  value 
of  said  work  and  materials  was  $4,928.12,  when,  in  truth  and 
fact,  the  value  of  the  same  was'  $12,127.42. 

Appellant,  claiming  and  asserting  that  the  estimate  was  but 
a  partial  estimate,  subsequently  received  payment  of  the 
amount,  less  $725.40,  which  he  had  previously  received  upon 
the  first  partial  estimate,  and  less  the  sum  of  $725.42,  which 
the  city  still  retains. 

It  is  further  averred  that  the  common  council,  well  know- 
ing that  the  estimate  was  imperfect,  incomplete  and  false  in 
the  particulars  mentioned,  ordered  a  new  and  full  estimate  to 
be  made.  Acting  under  this  ord.er,  the  engineer,  in  Septem- 
ber, 1869,  made  and  submitted  another  estimate,  which  was 
adopted  by  the  common  council,  and  which  the  engineer,  the 
city,  and  common  council  pretended  and  claimed,  and  still 
claim,  was  a  full  and  complete  estimate  of  all  the  work  done 
and  materials  furnished  upon  all  the  crossings  of  streets  and 
alleys  included  within  the  limits  of  the  improvement.  It  is 
claimed  that  this  estimate  is  incomplete,  imperfect,  erroneous 
and  false,  in  five  particulars  stated.  These  are  much  the  same 
as  those  above  stated. 

It  is  further  averred  that  there  is  still  due  appellant  for 
work  done  and  materials  furnished,  exclusive  of  the  crossings 
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of  streets  and  alleys,  $5,387.03 ;  and  for  work  done  and  ma- 
terials furnished  upon  said  crossings,  $1,812.97,  with  interest. 

Appellant  has  often  demanded  of  the  defendants  that  the 
work  be  measured,  that  a  full,  complete  and  final  estimate  be 
made  and  assessed,  and  that  his  liens  for  the  price  and  value 
of  the  work,  except  at  the  street  and  alley  crossings,  be  es- 
tablished against  the  owners  of  property  abutting  upon  the 
street,  and  that  the  value  of  so  much  thereof  as  is  occupied 
by  said  crossings  be  paid  to  him  by  the  city  in  the  manner 
provided  in  the  contract,  all  of  which  has  been  refused. 

Upon  the  filing  of  this  complaint  a  summons  was  issued 
and  served  upon  the  mayor  of  the  city,  the  president  of  the 
board  of  aldermen,  and  upon  the  mayor,  as  ex  officio  the  pre- 
siding officer  of  the  common  council. 

The  mode  of  acquiring  jurisdiction  over  the  defendant  in 
a  proceeding  of  this  character  is  not  by  the  service  of  a  sum- 
mons, but  by  an  alternative  writ  of  mandate.  Section  1170, 
R.  S.  1881 ;  PoUs  v.  State,  ex  reL,  75  Ind.  336.  The  board 
of  aldermen  and  the  common  council  did  not  appear,  nor  was 
any  kind  of  default  taken  or  attempted  against  them.  As  to 
them  no  action  at  all  was  taken.  It  is  clear,  therefore,  that 
they  are  not  before  the  court,  so  that  a  direct  judgment  may 
be  r^dered  against  thera,  and  that  the  case  must  be  disposed 
of  as  though  they  were  not  named  as  defendants.  The  city 
and  the  engineer  appeared,  and  separately  demurred  to^the 
complaint  for  want  of  sufficient  facts.  This  appearance  was 
a  waiver  of  the  alternative  writ  as  to  them.  Having  thus  ap- 
peared, they  might  test  the  sufficiency  of  the  complaint  or 
application  by  demurrer.  Pjister  v.  State,  ex  reL,  82  Ind.  382 ; 
Gill  V.  State,  ex  rel,  72  Ind.  266. 

The  demurrers  were  sustained  by  the  court  below,  appel- 
lant excepted,  and  assigns  the  ruling  as  error.  Since  the  ap- 
peal has  been  pending  here,  the  engineer,Pattison,  has  died ;  his 
death  has  been  suggested  and  noted  upon  the  record.  Whether 
or  not  his  successor  in  office  might  have  been  substituted,  we 
need  not  decide,  as  there  has  been  no  effi)rt  to  have  it  done. 
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The  case  must,  therefore,  be  disposed  of  as  between  the  ap- 
pellant and  the  city  alone.  Preliminary  to  a  consideration 
of  the  questions  raised  by  the  demurrer,  it  is  insisted  by  coun- 
sel for  appellee  that  there  is  no  judgment  from  which  an  ap- 
peal can  be  taken. 

The  case  was  assigned  to  room  2  of  the  superior  court. 
The  demurrer  was  there  sustained,  and,  appellant  declining 
to  amend,  judgment  was  rendered  against  him.  On  appeal  to 
the  general  term,  two  of  the  judges,  having  been  engaged  as 
counsel  prior  to  their  election,  declined  to  act,  and  the  judg- 
ment of  the  special  term  was  affirmed  by  the  single  judgt*, 
who  decided  the  case  at  special  term.  From  this  judgment 
the  appeal  is  taken  here. 

The  contention  is  that  appellant  should  have  had  the  case 
transferred  to  the  circuit  court  before  it  reached  the  general 
term,  under  section  18,  2  R.  S.  1876,  p.  26.  There  is  noth- 
ing in  the  record  to  show  that  appellant  knew  of  the  disqual- 
ification of  the  judges  until  they  declined  to  act.  What  should 
be  the  proper  practice  in  such  a  case  under  the  above  section, 
or  whether  or  not  it  has  been  superseded  by  section  1362,  R. 
S.  1881,  we  need  not  now  decide. 

Appellee  did  not  object  to  the  one  judge  acting  and  affirm- 
ing the  judgment  at  special  term,  and  we  think  it  is  too  late 
for  it  to  object  for  the  first  time  in  this  court ;  and,  besides, 
there  is  no  motion  here  to  dismiss  the  appeal,  nor  is  there  any 
assignment  of  cross  errors.  The  question  sought  to  be  raised 
is  not  presented  by,  nor  is  it  involved  in,  the  ruling  upon  the 
demurrer,  which  is  the  only  assignment  in  this  court. 

It  is  contended  further  by  counsel  for  appellee  that  this  ac- 
tion can  not  be  maintained  against  the  city  of  Indianapolis; 
that,  if  maintainable  at  all,  the  action  should  have  been  against 
the  members  of  the  common  council  and  the  engineer  indi- 
vidually, in  their  official  capacity. 

The  statute  provides  that  writs  of  mandate  may  be  issued 
to  any  inferior  tribunal,  corporation,  board  or  person,  to  com- 
pel the  performance  of  any  act  which  the  law  specially  en- 
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joins,  or  a  duty  resulting  from  an  office,  trust  or  station. 
Section  1168,  R.  S.  1881.  That  the  statute  authorizes  the 
writ  to  issue  to  a  corporation  there  can  be  no  doubt.  Does 
the  term  "  corporation,"  as  used  in  the  statute,  include  such 
corporations  as  cities.  There  has  been  no  direct  ruling  by 
this  court  upon  the  question  as  here  presented.  Numerous 
cases  for  mandate  against  corporations,  some  *of  them  cities, 
are  reported  in  the  books.  It  is  not  apparent  that  there  was 
any  controversy  as  to  the  right  to  prosecute  them  against  the 
corporations.  The  fact  that  the  court  made  no  question  is  a 
tacit  acquiescence  in  that  right.  The  case  of  Oity  of  Indiana- 
polis V.  Patterson^  33  Ind.  157,  was  an  application  for  a  man- 
date to  compel  the  correction  of  an  estimate  and  assessment 
for  a  street  improvement,  and  the  issuing  of  a  precept.  The 
case  of  Oity  of  Madison  v.  Korblyy  32  Ind.  74,  was  an  appli- 
cation for  a  mandate  against  the  city  to  reinstate  a  city  attor- 
ney who  had  been  removed  by  the  common  council.  The  case 
was  prosecuted  to  the  end  against  the  city  alone.  See,  also, 
Indianapolis,  etc.,  iJ.  R.  Co.  v.  State,  ex  rel.,  37  Ind.  489 ; 
Board,  etc.^  v.  State,  ex  rel.,  15  Ind.  250.  Board,  etc.,  v.  StatCy 
ex  rel.,  61  Ind.  75.  This  case  was  prosecuted  against  the  board 
as  a  corporation.  So  treating  the  board,  Worden,  J.,  speak- 
ing for  the  court,  held  that,  in  analogy  to  the  statute  provid- 
ing that  process  against  a  corporation  may  be  served  upon  the 
president,  presiding  officer,  etc.,  the  service  of  the  alternative 
writ  upon  the  president  was  sufficient. 

The  early  doctrine  of  some  of  the  English  courts  seems  to 
have  been  that  the  mandamus  should  be  directed  to  the  body 
politic,  by  its  corporate  name,  and  that  if  not  so  directed,  but 
to  the  mayor  and  aldermen  of  the  municipality,  it  might  be 
quashed.  High  Ex.  Legal  Rem.,  section  442,  and  cases  cited ; 
Grant  Corp.  355,  note  a. 

The  doctrine  as  established  in  this  country  seems  to  be  that 
the  action  may  be  maintained  against  both  the  municipal  cor- 
poration and  the  common  council,  or  other  officers  whose  duty 
it  is  to  act,  or  against  either  of  them,  to  enforce  the  perform- 
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ance  of  a  duty  incumbent  upon  the  corporation.  The  action^ 
when  brought  against  the  common  council,  is  properly  brought 
against  it  as  a  body,  and  not  against  the  members  individually. 

The  case  of  Commissioners  v.  Sellew,  99  U.  S.  624,  was  an 
action  for  mandamtis  against  the  board  of  commissioners  as  a 
corporation.  The  peremptory  writ  was  ordered  against  the 
corporation  aUne.  The  court  said  :  "As  the  corporation  can 
only  act  through  its  agents,  the  courts  will  operate  upon  the 
agents  through  the  corporation;  When  a  copy  of  the  writ 
which  has  been  ordered  is  served  upon  the  clerk  of  the  board, 
it  will  be  served  on  the  corporation,  and  be  equivalent  to  a 
command  that  the  persons  who  may  be  members  of  the  board 
shall  do  what  is  required.  If  the  members  fail  to  obey,  those 
guilty  of  disobedience  may,  if  necessary,  be  punished  for  the 
contempt.  *  *  *  Those  who  are  members  of  the  board 
at  the  time  when  the  board  is  required  to  act  will  be  the  par- 
ties to  whom  the  court  will  look  for  the  performance  of  what 
is  demanded." 

In  the  case  of  Peg'ram  v.  Gomm^rs,  65  N.  C.  114,  which  was 
for  a  writ  of  mandamus,  it  was  said :  "  The  county  *  *  is  a 
municipal  corporation,  and  *its  power  can  only  be  exercised 
by  the  board  of  commissioners,'  etc.  'All  acts  or  proceedings 
by  or  against  a  county  in  its  corporate  capacity,  shall  be  in 
the  name  of  the  board  of  commissioners.'  (Acts  1868,  ch.  20.) 
As  all  the  corporate  functions  of  a  county  are  thus  to  be  ex- 
ercised, the  board  of  commissioners  must  necessarily  have  a 
perpetual  existence,  continued  by  members  who  succeed  each 
other,  and  the  body  remains  the  same  notwithstanding  a 
ohauge  in  the  individuals  who  compose  it. 

"  The  county  is  a  public  corporation,  and  has  certain  public 
duties  to  perform,  and,  according  to  the  provision  of  the  statute 
above  referred  to,  the  writ  of  mandamus  must  be  directed  to  the 
board  of  commissioners,  who  exercise  the  corporate  powers,  *  * 
and  the  individuals  who  compose  the  board  at  the  time  of 
service,  must  obey  the  writ."  See,  also.  People,  ex  reL,  v.  City  of 
BloomingUm,  63  111.  207 ;  Maddox  v.  Graham,  2  Met.  (Ky.) 
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56;  StdtCy  ex  reL,  v.  City  of  MadisoUy  15  Wis.  33.  In  this 
case  it  was  held  that  the  peremptory  writ  may  be  directed  to, 
and  enforced  against,  the  mayor  and  common  council  of  the 
-city  generally,  notwithstanding  that  the  mayor  and  some  of 
the  aldermen  may  have  gone  out  of  oflBce,  and  others  taken 
their  places,  subsequent  to  the  service  of  the  alternative  writ. 
JState,  ex  reL,  v.  City  of  Keokuk,  9  Iowa,  438 ;  City  of  Ottawa 
w  People,  48  111.  233.  This  was  an  action  against  the  city 
alone  for  a  writ  of  mandamus,  and  was  so  prosecuted  to  the 
^nd.  State,  ex  reL,  v.  City  of  Milwaukee,  25  Wis.  122 ;  Par- 
roU  v.  City  of  Bridgeport,  44  Conn.  180  (26  Am.  R.  439) ; 
County  Gomm'rs  v.  Bryson,  13  Fla.  281 ;  Angell  &  Ames  Corp., 
section  697.  Mr.  Dillon,  in  his  work  on  municipal  corpo- 
rations, after  speaking  of  the  difference  between  our  municipal 
corporations  and  those  of  England,  says:  **  These  circum- 
stances influence  the  direction  of  a  writ,  for,  as  we  shall  pres- 
ently see,  the  writ,  in  all  cases  where  the  duty  to  be  per- 
formed rests  upon  the  council,  may  be  directed  to  the  corpo- 
ration by  its  corporate  name,  or  to  the  oflSccrs  composing  the 
council  in  their  official  capacity."  Dillon  Munic.  Corp.  (3d 
cd.)  sections  871,  872.  To  the  same  effect  is  the  ruling  in 
the  case  of  Village  of  Glencoe  v.  People,  78  111.  382.  The 
court  in  that  case  said:  "The  object  of  the  writ  is  to 
coerce  the  performance  of  a  duty  which  is  claimed  to  be  obli- 
gatory on  the  council  as  a  body,  without  regard  to  the  indi- 
viduals who  compose  that  body.  There  might,  therefore,  be 
an  entire  change  in  the  members  composing  the  council,  with- 
out in  anywise  affecting  the  proceeding.  The  duty  sought 
to  be  enforced,  although  to  be  discharged  by  one  branch  of 
the  corporate  body,  is,  nevertheless,  a  corporate  duty,  and  the 
proceeding  might,  with  equal  propriety,  have  been  against 
the  corporation,  the  ultimate  result  being  precisely  the  same. 
*  *  *  The  peremptory  writ,  however,  *  *  *  should  be 
served  upon  those  composing  the  council  at  the  time  of  the 
service.^* 

Our  statute  provided,  and  still  provides,  that  for  work  done 
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under  a  contract,  such  as  that  described  in  the  complaint,  the 
common  council  may  make  estimates,  which  shall  become  a 
lien  upon  the  ground  upon  which  they  are  assessed.  Section 
70,  1  R.  S.  1876,  p.  304;  section  3164,  R.  S.  1881. 

This  imposes  an  imperative  corporate  duty.  The  word 
may  is  the  equivalent  of  shall.  It  is  just  as  much  the  duty 
of  the  city  to  make  the  estimate  as  to  issue  the  precept.  City 
of  Greencastle  v.  Allen,  43  Iiul.  347 ;  Chapin  v.  Osbom,  2& 
Ind.  99.  To  hold  otherwise  would  be  to  hold  that  the  con- 
tractor might  be  left  remediless,  as  he  could  recover  neither 
against  the  city  nor  property-owners  for  the  improvement  ad- 
jacent to  their  property.  Section  3163,  R.  S.  1881 ;  section 
69,  1  R.  S.  1876,  p.  303 ;  City  of  Greencastle  v.  Allen,  supra. 
The  duty  being  thus  a  corporate  duty,  the  action  may  be 
against  the  corporation  and  the  writ  directed  to  it.  It  should 
be  served,  however,  upon  those  officers  of  the  corporation 
whose  special  duty  it  is  to  act,  in  this  instance,  the  common 
council  and  board  of  aldermen.  It  has  been  said  in  some  of 
the  cases,  that  the  writ  may  issue  to  the  civil  engineer  to  com- 
pel him  to  report  an  estimate  to  the  common  council.  This 
may  be  so  in  a  proper  case,  but  the  engineer  is  not  in  all 
cases  a  necessary  party.  The  law  makes  it  his  duty  to  pre* 
pare  estimates  for  work  done  under  contracts  with  the  city, 
when  so  directed  by  the  common  council.  Section  27,  1  R. 
S.  1876,  p.  278;  section  3073,  R.  S.  1881.  In  that  regard 
the  engineer  is  the  agent  of  the  common  council.  As  to  the 
manner  and  the  basis  upon  which  an  estimate  is  to  be  made,, 
he  is  subject  to  the  orders  of  the  common  council,  except  as 
provided  in  section  3163,  R.  S.  1881.  For  disobedience  of 
such  orders  that  body,  doubtlo«?s,  may  deal  with  him.  It 
seems  clear  to  us  that- until  after  such  direction  bv  the  com- 
mon  council,  and  a  disobedience  by  the  engineer,  there  is  no 
case  calling  for  the  intervention  of  the  courts.  In  the  case 
before  us,  there  is  notliing  to  show  that  the  engineer,  in  any 
substantial  manner,  declined  or  neglected  to  obey  the  instruc- 
tions of  the  common  council.  The  fault,  if  any,  has  not  been 
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with  him,  but  with  his  superior,  the  commoa  council.  Hence 
he  is  not  a  necessary  party  to  this  action. 

It  is  further  contended  by  appellee  that  the  complaint  does 
not  show  that  a  valid  ordinance  was  passed  for  the  making 
of  the  improvement,  because  it  does  not  thereby  afifirmatively 
appear  that  it  was  passed  in  pursuance  of  a  petition  from  the 
property  owners.  The  law  provides  that  upon  the  presenta- 
tion of  such  a  petition,  the  common  council  may  pass  such 
ordinances.  It  also  provides  that  such  ordinances  may  be 
passed  by  a  two-thirds  vote  of  the  common  council  without 
such  a  petition.  Section  68, 1  G.  &  H.  233 ;  section  70,  1  R. 
S.  1876,  p.  304 ;  section  3164,  R.  S.  1881 ;  Oity  of  Indiana- 
polis V.  Iniberry,  17  Ind.  175;  City  of  Indianapolis  v.  ilan- 
sur^  15  Ind.  112;  Moberry  v.  Oily  of  Jeffersonville,  3S  Ind. 
198 ;  Bay  v.  City  of  Jeffersonville,  90  Ind.  667. 

In  the  case  before  us,  the  averment  in  the  complaint  is  that 
the  ordinance  was  passed  by  the  unanimous  vote  of  the  com- 
mon council. 

It  is  contended  still  further,  that  the  complaint  is  insuffi- 
cient because  it  does  not  affirmatively  appear  therein  that  an 
advertisement  for  proposals  was  made  before  the  letting  and 
execution  of  the  contract. 

The  law  requires  such  an  advertisement,  but  we  think  that 
in  this  proceeding  the  city  should  not  be  allowed  to  make 
that  question.  Whether  or  not  the  property  owners  may  make 
it,  when  appellant  seeks  to  enforce  an  assessment,  is  a  ques- 
tion not  before  us.  Whether  they  can  or  not,  they  may  not. 
Appellant's  right  to  an  estimate  should  not  be  defeated  by 
assuming  that  they  will ;  it  should  rather  be  presumed  that  they 
will  pay  upon  an  estimate  being  made,  fixing  the  amounts. 

It  is  still  further  insisted  by  appellee's  counsel,  that  the 
complaint  is  insufficient  because  the  ordinance  for  the  im- 
provement does  not  fix  the  grade  of  the  street.  The  ordi- 
nance and  contract  fix  the  width  of  the  grade.  In  other  par- 
ticulars they  provide  for  the  grading  to  be  done  in  accordance 
with  stakes  to  be  set  by  the  city  civil  engineer.     Whatever 


218  SUPREME  COURT  OF  INDIANA, 


Wren  r.  The  City  of  Indianapolis. 


might  be  the  force  of  this  objection  in  other  and  diflTerent  pro- 
ceedings, we  think  it  is  not  sufficient  to  defeat  appellant's  right 
to  the  estimate  and  assessment  against  the  property  owners. 
As  before  stated,  if  a  proper  estimate  shall  be  made,  the  prop- 
erty owners  may  pay  without  question.  It  may  be,  too,  that 
the  grade  of  this  street,  as  well  as  all  others,  was  fixed  by  a 
prior  and  general  ordinance,  with  reference  to  which  this  may 
have  been  passed  and  the  contract  made.  However  this  may 
bo,  and  whether  or  not  the  property  owners  may  urge  this  ob- 
jection in  resistance  to  the  collection  of  the  estimates,  the 
city  is  not  in  a  position  to  urge  its  own  neglect  as  against  the 
demand  for  an  estimate.  Having  entered  into  the  contract 
with  appellant,  under  which  he,  in  good  faith," expended  his 
time  and  money,  the  city  should  not  be  allowed  now  to  refuse 
the  means  bv  which  he  may  be  enabled  to  collect  from  the 
property  owners.  Whitney  Arms  Co,  v.  Barlow,  63  N.  Y.  62, 
and  cases  cited;  Township  v.  Talcott,  19  Wall.  666;  Argenti 
V.  City  of  SanFrancisco,  16  Cal.  255. 

Nor  can  the  city,  to  avoid  making  the  estimate,  be  heard  to 
urge  that  the  work  was  not  entirely  finished,  in  strict  accord- 
ance with  the  contract.  Whatever  was  lacking  in  this  regard 
is  shown  to  have  been  entirely  by  the  fault  of  the  city. 
Surely  the  city  should  not  be  heard  now  to  urge  its  own 
wrong,  in  avoidance  of  a  duty  enjoined  by  the  statute,  and 
which  is  legally  and  equitably  due  to  appellant.  The  little 
to  be  done  to  complete  the  work  in  accordance  with  the  con- 
tract was  not  done,  because  of  the  wrongful  neglects  and  in- 
terposition of  the  city.  Appellant  is  not  thus  to  be  defeated 
in  the  collection  of  the  amount  due  for  the  work  done.  For 
that  he  is  clearly  entitled  to  an  estimate  and  payment.  For 
the  materials  furnished  under  the  contract,  which,  by  the 
wrong  of  the  city,  could  not  be  put  in  place; for  that  portion 
of  the  materials  so  furnished,  which,  by  the  fault  of  the  city, 
was  washed  away  by  the  flood,  and  for  the  amount  due  for 
the  grading  and  gravelling  of  cross  streets,  appellant  must 
look  to  the  city.     For  these  amounts,  therefore,  he  is  not  en- 
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titled  to  an  estimate  against  the  property  owners.  Neither 
the  law,  the  ordinance,  nor  the  contract  provides  for  an  esti- 
mate against  the  city.  Whatever  rights  appellant  may  have 
against  the  city,  he  may  enforce  as  well  without  as  with  an 
estimate.  He  can  not,  therefore,  maintain  this  action  to 
enforce  such  an  estimate. 

As  to  the  amounts  to  be  collected  from  the  property 
owners,  the  case  is  different.  As  to  these,  he  has  no  remedy 
without  an  estimate.  For  this  reason  the  courts  will  enforce 
the  making  of  such  an  estimate  by  mamjiamus. 

As  shown  by  the  complaint,  there  is  a  disagreement  as  to 
the  grading.  It  seems  to  have  been  claimed  on  behalf  of  the 
city,  that  appellant  is  entitled  to  an  estimate  and  pay  for  the 
grading  which  consisted  in  fills  or  embankments,  but  not  for 
that  which  was  in  the  wav  of  excavations  or  cuts.  The  con- 
tract  provides  generally  that  for  the  grading  appellant  shall 
receive  seventy  cents  per  cubic  yard.  This  clearly  includes 
grading  by  excavation  as  well  as  by  filling.  Appellant  is  en- 
titled to  an  estimate  for  the  full  amount  of  the  grading.  What- 
ever may  have  been  the  custom  of  the  city  in  measuring  other 
similar  work,  under  other  contracts,  it  can  not  control  the 
plain  terms  of  this.  Appellant  is  not  only  entitled  to  an  es- 
timate, but  he  is  entitled  to  have  it  made  upon  the  basis  of, 
and  in  accordance  with,  the  terms  of  his  contract,  so  that  he 
may  he  enabled  to  collect  the  full  amount  due  him  under  the 
contract.  The  contract  fixes  the  rights  of  the  parties.  The 
making  of  an  estimate  for  the  work  done  under  it  is  a  min- 
isterial act;  it  IS  neither  judicial  nor  discretionary.  When 
the  rights  and  duties  of  the  parties  are  fixed,  as  they  are  by 
the  law  and  the  contract  in  this  case,  mandamus  will  lie  not 
only  to  compel  the  corporation  to  act,  but  to  act  in  such  a 
way  as  will  secure  to  the  other  party  his  rights.  If  the  courts 
did  not  possess  this  power,  the  contractor  would  be  at  the 
mercy  of  the  city.  Ho  has  no  remedy  except  by  mandamus. 
People  v.  Judges,  20  Wend.  658. 

The  duty  of  the  city  being  fixed  under  the  law  and  the 


220 


SUPREME  COURT  OF  INDIANA, 


Lilly  et  al.  v.  Dunn,  Administrator,  ei  al. 


\  I 


contract,  the  case  comes  clearly  within  the  statute  which  pro- 
vides that  mandamus  will  lie  to  compel  the  performance  of 
an  act  which  the  law  specially  enjoins,  etc.  Gardner  v, 
Hanet/y  86  Ind.  17. 

That  the  city  and  its  officers  may  claim  that  the  estimates 
already  made  are  final,  can  not  change  the  case.  The  facta 
stated  in  the  complaint  show  that  they  are  not,  in  a  legal 
sense,  final,  because,  as  yet,  appellant  has  not  had  an  estimate 
for  the  full  amount  of  the  work  done  under  the  contract.  To 
such  an  estimate  he  is  entitled.  There  have  been  no  laches 
on  his  part  that  will  defeat  this  right,  nor  is  it  barred  by  any 
provision  of  the  statute  of  limitations.  For  the  reasons  stated 
we  hold  that  the  complaint  states  a  cause  of  action,  and  that 
the  court  below  erred  in  susbiining  the  demurrer.  The  judg* 
ment  is,  therefore,  reversed,  with  costs. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  June  17,  18S4. 
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No.  10,8S2. 

Lilly  et  al.  i\  Dlmn,  Administrator,  et  al. 

MoRTaAGE. — Action  to  Redeem. — Parties. — Joinder  of  Haintiffs. — The  admin- 
istrator, widow  and  heirs  at  law  of  a  deceased  mortgagee  may  join  aft 
plaintiflfs  in  a  suit  to  redeem  a  senior  mortgage. 

Same. — Fonxlosarc. —Slat ate  of  Limilaiions. — A  suit  to  foreclose  a  mort- 
gage, not  containing  a  covenant  to  pay,  is  barred  whon  the  debt  secured 
by  it  is  barred,  and,  when  so  barred,  a  suit  by  the  mortgagee  or  his  rep- 
resentatives to  redeem  a  senior  mortgage  is  also  barred. 

Same. — Indemnifying  Mortgage. — A  suit  to  foreclose  a  mortgage  given  to  in- 
demnify the  mortgagee  on  account  of  liability  as  surety  for  the  mortgagor, 
but  containing  no  covenant  to  pay,  is  barred  by  the  statute,  R.  S.  ISSl^ 
section  292,  in  six  years  from  the  time  a  cause  of  action  accrues  thereon. 

Subrogation. — Pleading. — A  complaint  to  enforce  a  right  acquired  by 
subrogation  should  state  the  facts  whicli  give  rise  to  the  right  claimed. 

Pkactice. — Failure  to  Plead.— Judgment. — Default. — A  failure  to  plead  or 
make  up  issues  as  required  justifies  a  judgment  as  upon  default.  R.  S. 
1881,  section  401. 

From  the  Superior  Court  of  Marion  County. 
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F.  Rand  and  J,  M.  WirUers,  for  appellants. 

G.  W.  Galvin,  for  appellees. 

NiBLACK,  J. — Complaint  by  William  Max  Dunn,  admin- 
istrator of  the  estate  of  John  P.  Dunn,  deceased,  Margaret 
E.  Dunn,  the  widow,  and  William  M.  Dunn,  William  Dunn, 
Isaac  Dunn,  Margaret  Dunn  and  Priscilla  B.  Dunlevy,  the 
children  of  the  decedent,  against  John  O.  D.  Lilly,  Mary  E. 
Lilly,  Charles  T.  Wesley,  Henry  J.  Swift  and  George  W. 
Atkins,  charging  that  in  the  lifetime  of  the  said  John  P. 
Dunn,  that  is  to  say,  on  the  25th  day  of  January,  1855,  one 
Allen  May,  who  was  then  the  owner  of  the  real  estate  here- 
after described,  and  his  wife  Sinah  May,  executed  and  deliv- 
ered to  the  said  John  P.  Dunn,  together  with  James  P.  Drake 
and  Michael  G.  Bright,  a  mortgage  on  block  number  eight 
(8)  in  Drake's  addition  to  the  city  of  Indianapolis  in  this 
State,  with  other  real  property,  to  indehmify  and  secure  him, 
the  said  John  P.  Dunn,  and  his  co-mortgagees,  for  large  sums 
of  money  advanced  to  him,  the  said  Allen  May,  to  wit,  the 
sum  of  $10,000,  and  to  protect  them,  the  said  Dunn,  Drake 
and  Bright,  and  each  of  them  severally,  from  further  loss  and 
damage  as  the  sureties  of  the  said  Allen  May,  which  mort- 
gage was  duly  recorded;  that  at  divers  times,  subsequent  to 
the  execution  of  said  mortgage,  the  said  John  P.  Dunn  was 
compelled  to  pay  and  did  pay  large  sums  of  money  as  the 
surety  of  the  said  Allen  May,  amounting  in  the  aggregate  to 
the  sum  of  $20,000;  that  to  pay  said  last  named  sums  of 
money  the  real  estate  of  the  said  John  P.  Dunn  was  levied 
upon  and  sold  for  one-fifth  of  its  actual  value,  whereby  he 
suffered  loss  and  sustained  damage  in  the  sum  of  $100,000; 
that  no  part  of  the  said  several  sums  of  money  so  paid  by 
the  said  John  P.  Dunn  were  ever  repaid  to  him ;  that  the 
said  Allen  May,  about  the  time  the  real  estate  of  the  said  John 
P.  Dunn  was  being  levied  upon  and  sold  as  herein  above 
stated,  departed  this  life  utterly  insolvent;  that  in  the  year 
1861,  one  GrifiBn  Kelley  caused  a  certain  mortgage  held  by 
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him,  which  was  older,  and  prior  to  the  mortgage  above  de- 
scribed, to  be  foreclosed  in  the  Marion  Circuit  Court  upon 
said  block  number  eight  (8)  in  Drake's  additiotf  to  the  city 
of  Indianapolis  and  other  property,  making  parties  defend- 
ants to  his  suit  of  foreclosure  all  parties  having  an  interest 
therein  except  the  said  John  P.  Dunn  ;  that  under  the  decree 
of  foreclosure  Lewis  Jordan  and  Isaac  C.  Johnson  became 
the  purchasers  of  said  block  number  eight  (8)  for  the  sum  of 
$1,100,  receiving  a  deed  therefor  on  the  4th  day  of  January^ 
1862 ;  that  the  defendants  in  this  action  hold  said  block  num- 
ber 8  through  and  by  virtue  of  titles  derived  from  said  sale 
to  Jordan  and  Johnson ;  that  the  said  John  P.  Dunn  died  on 
the  31st  day  of  December,  1868,  and  letters  of  administra- 
tion upon  his  estate,  unad ministered,  were,  on  the  29th  day 
of  April,  1877,  issued  to  the  plaintiff  William  Max  Dunn» 
Wherefore  the  plaintiffs  demanded  that  they  be  allowed  to  re- 
deem said  block  number  eight  (8)  from  the  sale  under  Kel- 
ley's  decree  of  foreclosure ;  that  a  commissioner  be  appointed 
to  ascertain  and  report  the  amount  the  defendants  are  entitled 
to  receive  as  redemption  money  in  the  premises,  tendering 
and  offering  to  pay  the  amount  necessary  to  redeem  said  real 
estate,  and  demanding  all  other  proper  relief. 

The  condition  of  the  mortgage  upon  which  the  plaintiffs 
based  their  right  of  action  was  as  follows :  "  Provided,  how- 
ever, and  these  presents  are  on  this  condition,  that  if  the  said 
Allen  May  shall  well  and  truly  pay  all  *  *  *  sums  of  money 
for  which  said  Dunn,  Drake  and  Bright,  or  either  of  them, 
are  or  shall  become  liable  as  drawers,  endorsers  or  acceptors, 
or  sureties  in  any  way  for  said  May,  as  the  same  falls  due,  and 
shall  fully  indemnify  and  save  them  harmless  from  all  loss 
or  damages  and  costs  by  reason  of  their  liabilities  in  any  way 
for  the  accommodation  of  said  May,  then  this  indenture  to 
be  void.  Otherwise  to  remain  in  full  force  and  virtue  in  law. 
And  it  is  hereby  acknowledged  that  said  Drake,  Dunn  and 
Bright,  jointly  or  individually,  are  liable  at  this  time  as  ac- 
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commodatioQ  drawers  and  endorsers  for  said  May  for  forty 
thousand  dollars,  or  thereabouts." 

The  defendants  at  special  term  answered  in  seven  para- 
graphs. The  first  was  in  general  denial  and  the  rest  set  up 
special  matters  in  defence. 

Issues  were  formed  upon  the  second,  third  and  seventh  par- 
agraphs, and  the  plaintiffs  replied^  first,  special  matter,  and, 
secondly,  in  denial  to  the  fourth  and  fifth  paragraphs.  The  de- 
fendants demurred  to  the  first  paragraph  of  that  reply,  but 
the  cause  was  finally  disposed  of  at  special  term  without  any 
decision  upon  the  demurrer  to  that  paragraph. 

The  sixth  paragraph  of  the  answer  pleaded  the  six  years* 
statute  of  limitations  in  bar  of  the  action,'  and,  on  the  23d 
day  of  January,  1882,  a  demurrer  was  overruled  to  that  par- 
agraph, and  the  plaintiffs  were  then  ruled  to  reply. 

On  the  23d  day  of  March,  1882,  the  plaintiffs  having  failed 
to  reply  to  said  sixth  paragraph  of  answer,  final  judgment 
was  rendered  against  them  on  account  of  their  failure  to  re- 
ply to  that  paragraph. 

The  plaintiffs  appealed  to  the  general  term,  where  the  judg- 
ment rendered  against  them  as  above  was  reversed  for  errors 
imputed  to  the  special  term  :  First  In  overruling  thedemurrer 
to  the  sixth  paragraph  of  the  answer ;  Secondly.  In  rendering 
final  judgment  against  the  plaintiffs,  as  upon  default,  while 
issues  of  fact  as  well  as  of  law  remained  undisposed  of,  and  this 
appeal  is  by  the  defendants  from  the  judg^nent  at  general  terra. 

The  first  point  made  by  the  defendants  is  that  the  admin- 
istrator of  John  P.  Dunn  was  the  only  proper  party  plaintiff 
in  the  proceedings  below,  and  that  the  complaint  was  bad  in 
not  showing  a  right  of  action  in  all  the  plaintiffs;  that,  as  the 
complaint  was  bad,  the  appellees  were  not,  in  any  event,  in- 
jured by  the  overruling  of  the  demurrer  to  the  sixth  para- 
graph of  the  answer. 

An  administrator  is  a  trustee  of  the  personal  estate,  and  it 
is  the  duty  of  the  trustee  to  protect  and  defend  the  title  to  the 
trust  estate.  As  the  legal  title  is  in  him,  he  alone  can  sue  and 
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be  sued  in  a  court  of  law  concerning  the  estate  in  his  bands  a^ 
trustee.     Hill  Trustees,  545 ;  Perry  Trusts,  sections  328, 520. 

In  equity,  however,  a  different  rule  prevails.  Trustees  and 
cestui^  que  trust  are  the  owners  of  the  whole  interest  in  the  trust 
estate,  and,  therefore,  in  suits  in  equity  in  relation  to  the  estate 
by  or  against  strangers,  both  the  trustees  and  cestuis  que  trusty 
must,  or,  at  least,  generally  ought  to  be  parties  representing 
that  interest.  Hill,  supra;  Perry  Trusts, sections  873,874,881. 

The  code  of  1852,  in  force  when  this  suit  was  commenced, 
provided,  nevertheless,  that  "An  executor,  administrator,  a 
trubtee  of  an  express  trust,  or  a  person  expressly  authorized 
by  statute,  may  sue,  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted."  2  R.  S.  1876,  p.  34, 
section  4;  R.  S.  1881,  section  252. 

Under  this  section  of  the  statute,  the  widow  and  children 
of  John  P.Dunn  were  unnecessacily  joined  as  co-plaintiffs  in 
this  action,  but  as  the  proceeding  was  strictly  an  appeal  to 
the  equity  jurisdiction  of  the  court  below,  it  can  not  be  held 
that  they  had  no  interest  in  the  subject-matter  of  the  action. 
As  we  construe  the  provision  of  the  code  set  out  as  above, 
it  did  not  absolutely  prohibit  beneficiaries  from  being  joined 
as  co-plaintiffs  in  cases  in  which  they  might  have  been  there- 
tofore properly  joined,  or  required  to  be  joined,  but  only 
dispensed  with  the  necessity  of  joining  beneficiaries  in  such 
cases.     Rinker  v.  Bissell,  90  Ind.  375. 

We  can  not,  therefore,  sustain  the  objection  made  to  the 
sufficiency  of  the  complaint.  The  general  rule  may  be  said 
to  he  that  the  lien  created  by  a  mortgage  may  be  enforced, 
although  the  debt  which  the  mortgage  was  given,  to  secure 
has  been  barred  by  the  statute  of  limitations.  This  rule  is 
recognized  in  many,  if  not  most,  of  the  States,  upon  the  theory 
that  statutes  of  limitations  are  applicable  only  to  proceedings 
in  the  courts  of  law,  and  hence  not  to  suits  in  chancery.  The 
general  rule  may  be  further  stated  to  be,  that  a  court  of 
.equity  is  not  precluded  in  a  suit  for  the  foreclosure  of  a  mort- 
gage given  to  secure  a  debt,  from  rendering  a  decree  against 
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the  mortgagor  for  any  remainder  of  the  debt  not  satisfied  by 
the  sale  of  the  mortgaged  property,  notwithstanding  the  debt 
is  barred.  This  is  upon  the  ground  that  such  a  decree  is  only 
an  incident  to  the  decree  of  foreclosure,  and  that  when  a 
court  of  equity  once  takes  jurisdiction  of  a  cause,  it  will  re- 
tain its  jurisdiction  until  complete  relief  is  afforded. 

In  some  of  the  States,  however,  the  statutes  limit  suits  in 
equity  in  the  same  manner  as  actions  at  law,  and  in  those 
States  the  mortgage  is  held  to  be  in  effect  extinguished  when 
the  mortgage  debt  is  barred. 

In  the  case  of  Lord  v.  Morris,  18  Cal.  482,  the  court  said : 
**  We  do  not  question  the  correctness  of  the  general  doctrine 
prevailing  in  the  courts  of  several  of  the  States,  that  amort- 
gage  remains  in  force  until  the  debt,  for  the  security  of  which 
it  is  given,  is  paid.  We  only  hold  that  the  doctrine  has  no 
application  under  the  statute  of  limitations  of  this  State.'^  It 
was  further  said,  in  the  same  case :  "  Here  a  mortgage  is  re- 
garded as  between  the  parties,  as  well  as  with  reference  to  the 
rights  of  the  mortgagor  in  his  dealings  with  third  persons,  as 
a  mere  security,  creating  a  lien  or  charge  upon  the  property, 
and  not  as  a  conveyance  vesting  any  estate  in  the  premises, 
either  before  or  after  condition  broken.  Here  it  confers  no 
right  to  the  possession  of  the  premises  either  before  or  after 
default,  and,  of  course,  furnishes  no  support  to  the  action  of 
ejectment,  or  to  a  writ  of  entry  for  their  recovery.  The  lan- 
guage of  the  statute  is  express,  that  it  shall  not  be  deemed  a 
conveyance,  whatever  its  terms, so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  without  a  foreclosure  and  sale.^' 

Referring  to  the  operations  of  the  statutes  of  limitations 
of  some  of  the  States  in  different  forms  and  in  certain  classes 
of  cases,  the  court  proceeded  :  "  The  case  is  entirely  different 
in  this  State.  Here  the  statute  applies  equally  to  actions  at 
law  and  to  suits  in  equity.  It  is  directed  to  the  subject-mat- 
ter and  not  to  the  form  of  the  action,  or  the  forum  in  which 
the  action  is  prosecuted."  The  conclusion  reached  in  that 
Vol.  96.— 15 
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case  in  effect  was,  that  when,  in  Qilifornia,  the  debt  is  barred 
by  the  statute  of  limitations,  the  mortgage  being  the  incident 
merely  is  also  barred,  or,  at  least,  rendered  unavailable  for 
any  practical  purpose. 

It  is  well  settled  in  this  State  that  a  mortgage  upon  real  estate 
constitutes  only  a  lien  upon  the  land  as  a  security  for  the  debt 
it  is  given  to  secure,  the  legal  title  still  remaining  in  the  mort- 
gagor, subject  to  the  lien.  Jones  Mort.,  section  28 ;  Fletcher 
V.  Hobnes,  32  Ind.  497 ;  Favorite  v.  Deardorff,  84  Ind.  655. 

It  is  equally  well  settled  that  in  this  State  the  debt  is  the 
principal  thing  and  the  mortgage  only  the  incident.  Hubbard 
V.  Harrison,  38  Ind.  323;   Gabbert  v.  Schwartz,  69  Ind.  450, 

As  we  have  but  one  form  of  action  in  civil  cases,  our  stat- 
ute of  limitations  is  applicable  to  all  demands,  whether  legal 
or  equitable,  for  the  recovery  of  money.  It  is  directed  to  the 
subject-matter,  and  bars  all  claims  according  to  the  general 
class  to  which  they  respectively  belong.  It  has  also  been 
held  by  this  court  that  a  mortgage  is  inoperative  when  the 
debt  is  void  or  has  been  discharged.  Sherman  v.  Sherm/in,^' 
Ind.  337 ;  State  v.  State  Bank,  5  Ind.  353 ;  Ledyard  v.  Chapin,. 
6  Ind.  320,  Brisk  v.  Scott,  47  Ind.  279;  Tate  v.  Fletcher,  77 
Ind.  102;  Bowman  v.  Mitchell,  79  Ind.  84. 

It  follows  that. the  rules  of  construction  enunciated  in  the 
case  of  Lord  v.  Morris^  supra^  are  fully  applicable  to  the  en- 
forcement of  mortgage  liens  in  this  State,  carrying  us  to  the 
inevitable  extent  of  holding  that  when  the  mortgage  debt  be- 
comes barred  the  mortgage  lien  ceases  to  be  effective.  Duty 
v.  Graham,  12  Texas,  427 ;  Ross  v.  Mitchell,  28  Texas,  150; 
Kyger  v.  Eyley,  2  Neb.  20 ;  Peters  v.  Dunnells,  5  Neb.  460 ; 
Crow  V.  Vance,  4  Iowa,  434;  Burton  v.  Hintrager,  18  Iowa, 
348;  Newman  v.  DeCorrimer,  19  Iowa,  244;  Gower  v.  Hm- 
chester,  33  Iowa,  303 ;  Chick  v.  Wilktts,  2  Kan.  384 ;  Harris^ 
V.  Mills,  28  111.  44;  Hagan  v.  Parsons,  67  111.  170. 

This  conclusion  rests  upon  the  assumption  that  the  mort- 
gage does  not  contain  an  express  agreement  to  pay  the  mort- 
gage debt. 
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The  act  of  May  4th,  1852,  concerning  mortgages,  contained 
the  following  section:  "No  mortgage  shall  be  construed  as 
implying  a  covenant  for  the  payment  of  the  sum  intended  to 
be  secured,  so  as  to  enable  the  mortgagee,  his  assigns  or  rep- 
resentatives, to  maintain  an  action  for  the  recovery  of  such 
sum ;  and  where  there  is  no  express  covenant  contained  in 
the  mortgage  for  such  payment,  and  no  bond  or  other  sepa- 
rate instrument  to  secure  such  payment  shall  have  been  given, 
the  remedies  of  the  mortgagee  shall  be  confined  to  the  land 
mentioned  in  the  mortgage."  2  R.  S.  1876,  p.  385,  section  2; 
R.  S.  1881,  section  1087. 

As  will  be  readily  observed,  the  mortgage  declared  on  in 
this  case  contained  no  express  covenant  or  undertaking  to  pay 
any  of  the  sums  of  money  it  was  given  to  secure  the  repay- 
ment of.  Neither  was  it  accompanied  by  any  bond  or  other 
instrument  in  writing,  binding  Allen  May  to  pay  or  to  repay 
any  sum  of  money.  Under  such  circumstances  the  demand 
which  John  P.  Dunn,  at  the  time  of  his  death,  held  against 
the  estate  of  Allen  Mav  for  reimbursement,  can  not  be  held 
to  have  rested  upon  a  contract  in  writing,  and  hence  was  such 
a  demand  as  might  be  barred  by  the  six  years'  clause  of  the 
statute  of  limitations.  Consequently,  the  court  below,  at 
special  term,  did  not  err  in  overruling  the  demurrer  to  the 
sixth  paragraph  of  answer.  Joyce  v.  Joyce,  1  Bush,  474 ; 
Prewiit  v.  Wortham,  79  Ky.  287  ^  Rittenhouse  v.  Letrring,  6 
Watts  &  S.  190;  Bank  of  Pennsylvania  v.  Potius,  10  Watts, 
148;  Farmers^  Bank  v.  Gihon,  6  Pa.  St.  61 ;  Stout  v.  Stoidy 
44  Pa.  St.  457 ;  Neihon  v.  Fnj,  16  Ohio  St.  552 ;  Brandt 
Suretyship,  section  267;  Sheldon  Subrogation,  section  110; 
Leading  Cases  in  Equity,  vol.  1,  p.  145,  vol.  2,  p.  281. 

This  announcement  is  not  in  conflict  with  the  case  of 
^na  Life  Ins.  Go.  v.  Finch,  84  Ind.  301,  since  an  examina- 
tion of  the  record  in  that  case  discloses  that  the  mortgage 
therein  referred  to  contained  an  express  stipulation  for  the 
repayment  of  the  money  it  was  given  to  secure. 

But  it  is  claimed  that  John  P.  Dunn  became  subrogated  to 
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the  rights  of  the  judgment  plaintiffs  in  the  judgments 
which  he  j^aid  as  the  surety  of  Allen  May,  and  that  in  that 
way  his  demand  for  reimbursement  against  May's  estate  was 
made  to  rest  on  the  judgments  as  contracts  in  writing. 

Unfortunately  for  this  claim,  the  averments  of  the  com- 
plaint were  insufficient  to  support  it.  No  reference  was  made 
to  any  particular  judgment  as  having  been  rendered  against 
John  P.  Dunn  as  the  surety  of  May,  and,  in  fact,  there  was 
no  direct  averment  that  any  such  a  judgment  was  ever  ren- 
dered in  any  court.  It  does  not  follow  that  every  paynieist 
made  by  a  surety  entitles  him  to  subrogation  to  the  rights  of 
the  creditor.  It  is  only  under  particular  circumstances  that 
he  acquires  the  right  to  be  thus  subrogated.  As  a  general 
rule,  partial  payment  does  not  entitle  a  surety  to  subrogation. 
Consequently,  a  complaint  to  enforce  a  claim  to  subrogation 
ought  to  state  the  particular  facts  upon  which  the  claim  is 
founded.  Morrow  v.  United  States  Mortgage  Go.,  ante,  p.  21 ; 
Bank  of  Pennsylvania  v.  Potius,  supra. 

Section  401,  R.  S.  1881,  continuing  in  force  section  69  of 
the  code  of  1852,  declares  that  "  if,  from  any  cause,  either 
party  shall  fail  to  plead  or  make  up  the  issues  within  the  time 
prescribed,  the  court  shall  forthwith  enter  judgment  as  upon  a 
default,  unless,  for  good  cause  shown,  further  time  be  given  for 
pleading,  on  the  payment  of  the  costs  occasioned  by  the  delay." 

This  section  confers  upon  courts  the  power,  and,  in  the 
absence  of  cause  shown  to  the  contrary,  makes  it  their 
duty,  to  enter  judgment  as  upon  default  against  any  party 
who  fails  to  plead,  or  to  do  his  part  in  making  up  the  issues, 
in  a  cause,  within  the  time  prescribed  by  the  court,  and  that 
without  reference  to  the  state  of  the  pleadings  in  other  re- 
spects. In  the  very  nature  of  things  the  entry  of  judgments 
for  the  failure  to  plead,  or  to  do  what  is  necessary  in  making 
up  issues,  rests  very  much  in  the  discretion  of  the  nisi  prius 
courts.  As  the  record  in  this  cause  shows  nothing  affirma- 
tively to  the  contrary,  we  must  assume  that  there  was  no 
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abuse  of  the  court's  discretion  in  entering  judgment  as  upon 
default  in  this  cause.  Two  months  of  unexplained  delay^in 
replying  to  the  sixth  paragraph  of  the  answer,  was  seemingly 
sufficient  to  put  the  appellees  in  default.  As  to  several  ques- 
tions discussed  in  this  opinion^scc  Jones  Mort.,  sections  1202, 
1203,  1204,  1206,  1207,  1208,  1209. 

The  judgment  at  general  term  is  reversed,  with  costs,  and 
the  cause  remanded  with  instructions  to  affirm  the  judgment 
at  special  term. 

FUed  June  18, 1884. 
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Kastner  v.  Pibilinski  et  al.  I  i5M38 

Pbohissort  Note. — Ownership. — Assignor  and  Assignee. — Interpleader. — 
Pi-viciice. — Id  a  suit  by  an  assignee  of  a  promissoiy  note,  it  is  not  error  to 
permit  another,  who  claims  ownership  of  the  note,  to  intervene  bj 
counter-claim,  and  assert  his  right  thereto. 

Same. — AssignmerU. — Fraud, — The  payee  of  a  non-commercial  promissory 
note,  being  unable  to  read  or  write,  and  desiring  after  its  maturity  to  as- 
sign it  to  his  daughter  as  a  marriage  portion,  the  prospective  son-in-law 
A.,  deceiving  him  as  to  the  terms  of  the  endorsement,  fraudulently  pro* 
cured  an  assignment  to  himself,  and  afterwards  assigned  the  note  to  a 
bona  fide  purchaser  for  value. 

Held,  that  the  daughter,  and  not  the  assignee  of  A.,  was  entitled  to  the  pro- 
ceeds of  the  note. 

From  the  Laporte  Circuit  Court. 

H.  B.  TuthiUy  J,  A.  Thornton  and  J.  H.  Orr,  for  appellant. 
D.  J.  Wile  and  F,  E.  Osbom,  for  appellees. 

Elliott,  C.  J. — Appellant's  coraplaintis  based  on  a  prom- 
issory note  executed  to  Michael  Badner  by  George  Pibilinski 
and  Peter  Gooske,  and,  as  the  complaint  alleges,  assigned  by 
Badner  to  Carl  Goerg,  and  by  him  to  the  appellant.  The 
makers  of  the  note  appeared  and  by  answer  admitted  their 
liability  on  the  note,  and  alleged  that  there  was  a  dispute  as 
to  the  ownership.     Matilda  Goerg  filed  a  cross  complaint,  as- 
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serting  that  she  was  the  owner  of  the  note  sued  on,  and  al- 
leging that  Carl  Goerg  had  obtained  the  assignment  of  the 
note  to  be  made  to  him  by  false  and  fraudulent  pretences. 
The  (contest  is  between  the  plaintiff  and  the  cross  complain- 
ant as  to  the  ownership  of  the  note. 

It  was  proper  to  permit  the  filing  of  the  cross  complaint 
or  counter-claim,  for  it  was  upon  matters  connected  with  the 
subject  of  the  action.  The  rights  of  all  the  parties  were  thus 
brought  before  the  court  and  the  entire  controversy  presented 
for  trial.  By  this  course  multiplicity  of  actions  and  circuity 
of  litigation  were  avoided,  and  yet  the  rights  of  all  the  par- 
ties fairly  presented  for  judicial  investigation.  Where  there 
is  a  dispute  as  to  the  ownership  of  a  note,  or  of  property,  it 
is,  as  a  general  rule,  proper  for  a  claimant  to  intervene  and 
assert  his  title. 

The  court,  at  the  request  of  the  appellant,  made  a  special 
finding  of  facts,  and  ^e  summarize  such  as  are  material  to  the 
issue  between  the  appellant  and  Matilda  Goerg:  On  the  10th 
day  of  January,  1882,  Carl  Goerg  borrowed  of  the  appellant 
$500,  and  pledged  the  note  as  collateral  security,  and  en- 
dorsed it,  "  Pay  Theodore  Kastner  or  order ; "  the  money 
was  loaned  in  good  faith  by  Kastner,  and  he  had  no  knowl-- 
edge  of  the  means  by  which  Goerg  had  obtained  the  note;  it 
was  not  a  commercial  note,  and  was  past  due  when  the  ap- 
pellant received  it.  On  the  3d  day  of  January,  1882,  appel- 
lant's assignor,  Carl  Goerg,  was  married  to  the  cross  com- 
plainant, who  was  then  fifteen  years  of  age.  Immediately 
before  the  marriage  her  father  gave  her,  as  her  marriage  por- 
tion, a  large  amount  of  property,  and  included  in  this  gift 
was  this  note,  which  he  gave  to  her  as  her  absolute  and  sep- 
arate property.  Carl  Goerg  fraudulently  procured  the  father, 
who  could  neither  read  nor  write,  to  make  and  sign  the  fol- 
lowing endorsement :   "  Pay  order  of  Carl  Goerg. 

his 

"Michael   +  Badner." 

mark 
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At  the  time  this  endorsement  was  made  the  father  believed 
that  it  was  executed  to  his  daughter  and  not  to  Goerg.  The 
note  was  pledged  by  the  cross  complainant's  husband  with- 
out her  knowledge  or  consent. 

It  is  only  in  the  strongest  and  clearest  cases  that  estoppel 
by  conduct  can  be  invoked  against  an  in&nt.  A  very  differ- 
ent rule  applies  to  a  person  of  non-age  from  that  which 
operates  upon  persons  of  full  age.  It  is  only  where  there 
IS  actual  fraud  that  an  infant  is  precluded  from  asserting  his 
rights.  Carpenter  v.  Carpenter ^  45  Ind.  142;  Price  v.  Jen- 
fUngSy  62  Ind.  Ill ;  Conrad  v.  Lane,  26  Minn.  389,  S.  C,  37 
Am.  R.  412  ;  Whitcovib  v.  Joslyn,  51  Vt.  79,  S.  C,  31  Am. 
R.  678 ;  Studwell  y.  Shapter,  54  N.  Y.  249 ;  Brantley  v.  Wolf, 
60  Miss.  420 ;  SchneU  v.  City  of  Chicago,  38  111.  382 ;  ilcBeth 
v.  Trabue,  69  Mo.  642.  In  the  present  case  the  cross  com- 
plainant is  entirely  free  from  wrong,  for  there  was  no  bad 
faith  on  her  part. 

Neither  the  cross  complainant  nor  her  father  put  it  in  the 
power  of  Carl  Goerg  to  practice  a  fraud  on  the  appellant. 
Neither  intended  to  put  trust  or  confidence  in  him,  but  both 
intended  that  the  legal  title  to  the  note  should  vest  in  the 
cross  complainant,  and  they  believed  that  it  was  so  vested  by 
the  endorsement.  That  it  did  not  vest  as  intended  is  attrib- 
utable to  the  fraud  of  Goerg,  and  not  to  the  act  of  the  en- 
dorser or  the  real  endorsee.  Where  a  party  does  not  intend 
to  vest  property  in  a  person  who  acquires  an  apparent  title 
by  fraud,  and  does  not  intend  to  put  trust  or  confidence  in 
him,  the  principle  that  he  who  enables  one  person  to  practice 
a  fraud  on  an  innocent  third  person  shall  suffer  the  loss,  does 
not  apply.  The  purpose  of  father  and  daughter  was  defeated 
by  Carl  Goerg's  fraud  in  inducing  the  former  to  sign  an  al- 
together different  endorsement  from  the  one  he  intended  to 
-execute. 

A  general  rule  is  that  fraud  vitiates  everything  into  which 
it  enters,  and  another  general  rule  is  that  an  assignee  takes 
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no  better  title  than  the  assignor  had.  It  is  true  that  there 
are  exceptions  to  these  general  rules,  but  an  assignment  of  a 
past  due  non-commercial  note,  procured  by  the  fraud  of  the 
first  assignee,  is  fully  within  these  rules,  for  the  first  assign- 
ment is  vitiated  by  the  fraud,  and  as  the  immediate  assignee, 
who  practiced  the  fraud,  could  acquire  no  title,  be  had  none 
to  transfer. 

The  doctrine,  that  negligence  on  the  part  of  a  maker  or 
endorser  of  a  commercial  bill  or  note  will  preclude  him  from 
defending  against  an  action  by  a  bona  fide  holder,  does  not 
obtain  in  a  case  where  the  note  assigned  is  not  commercial 
and  is  assigned  after  maturity.  Where  a  commercial  note  is 
signed  or  endorsed,  it  is  marketable  in  the  hands  of  the  holder, 
and  is  protected  against  defences,  and  men  h^ve  a  right  to 
buy  it  as  an  article  of  commerce,  which,  by  the  law,  is  free 
from  infirmities,  but  this  is  not  true  of  a  note  not  commercial 
and  assigned  after  maturity.  Instruments,  such  as  that  last 
named,  are  not  protected  in  the  hands  of  bona  fide  holders,, 
and  one  who  buys  must  ascertain  whether  the  person  of  whom 
'he  buys  has  title,  as  well  as  whether  the  note  is  subject  to  de- 
fences. 

Counsel  refer  us  to  the  case  of  Stoner  v.  Brown^  18  Ind. 
464,  and  affirm  that  it  is  applicable  to  this  case,  bat  say 
that  it  is  in  conflict  with  the  later  case  of  Summers  v.  Hutaony, 
48  Ind.  228.  We  do  not  agree  with  counsel,  for  we  think 
that  Stoner  v.  Brovm,  supra,  is  distinguishable  from  the  pres- 
ent case,  as  well  as  {vom  Summers  v.  Hutsony  supra.  In  Stoner 
V.  Brown,  supra,  the  opinion  was  rested  solely  on  the  propo- 
sition that  the  party  claiming  the  note  had  a  mere  equitable 
lien  and  no  legal  title.  In  the  case  in  hand,  the  assignment 
of  the  note  was  in  equity  and  in  law  to  the  cross  complain- 
ant, and  vested  in  her  not  an  equitable  lien,  but  an  absolute 
title.  It  is  true  that  the  fraud  of  Carl  Goerg  made  it  appear 
that  the  assignment  was  to  him,  but  this  was  so  only  because 
of  his  own  fraud  in  writing  an  assignment  which  he  knew^ 
the  owner  of  the  note  did  not  intend  to  sign. 
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It  is  fraudulent  for  one  who  is  directed  to  prepare  a  writ- 
ten instrument  to  express  a  designated  and  certain  contract,  • 
to  so  write  the  instrument  as  to  make  it  express  a  different 
contract.  Bethell  v.  BetheU,  92  Ind.  318.  The  fraud  of  Goerg 
in  making  the  assignment  to  himself,  instead  of  making  it  to 
the  appellee,  as  he  was  required  and  undertook  to  do,  can  not 
change  the  nature  of  her  title.  Equity  considers  that  as  done 
which  ought  to  have  been  done,  and  the  courts  will  treat  the 
assignment  as  expressing  what,  but  for  Goerg's  perfidy  and 
fraud,  it  would  have  expressed. 

The  decision  in  Summers  v.  Hutson,  supra,  goes  much 
further  than  we  are  required  to  go  in  the  present  case,  for 
there  the  person  who  fraudulently  wrote  the  note  payable  to 
himself  was  the  agent  of  the  party  entitled  to  the  note,  and 
was  entrusted  by  his  principal  with  the  transaction  of  the 
business  in  the  course  of  which  the  note  was  executed ;  while 
here,  the  man  who  wrote  the  endorsement  was  not  an  agent, 
and  was  not  held  out  as  such.  The  appearance  of  title  which 
he  secured  was  created  by  his  fraud  in  falsely  representing 
the  character  of  the  instrument  which  he  had  written,  and 
procuring  the  signature  of  Badner,  under  the  belief  that  the 
instrument  was  one  of  an  altogether  different  character.  It 
can  not,  therefore,  be  justly  said  that  the  appearaiujc  of  title 
was  created  by  any  confidence  or  trust  reposed  in  Goerg. 
There  is  nothing  in  the  case  which  takes  it  out  of  the  gen- 
eral rule  that  the  purchaser  of  past  due  non-commercial  pa- 
per must  inquire  as  to  the  title  of  his  assignor,  and  as  to  the 
defences  against  the  note  in  the  assignor's  hands.  Sim^s  v. 
Wilson,  47  Ind.  226;  Robeson  v.  Roberts,  20  Ind.  155,  vide 
opinion  p.  161 ;  Schafer  v.  Rellly,  50  X.  Y.  61 ;  Biish  v.  La- 
throp,  22  N.  Y.  535.     Judgment  affirmed. 

Filed  June  7, 1884. 
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ConTVSVASCE,— Affidavit  for,— Absent  Witruaa.— Attorney  and  ClienL—An  af- 
fidavit for  a  continuance  because  of  absent  testimony  is  not  sufficient 
unless  it  states  the  facts  to  which  the  absent  witness  can  testify ;  nor  is 
such  affidavit  sufficient  on  the  ground  that  the  party's  counsel  is  not 
familiar  with  his  defence,  unless  it  shows  that  since  the  withdrawal  of 
former  counsel  who  was  familiar  with  the  defence,  sufficient  time  has 
not  elapsed,  by  the  exercise  of  reasonable  diligence,  to  enable  the  party 
to  place  his  counsel  in  possession  of  the  facts;  nor  is  such  affidavit  suffi- 
cient on  the  ground  of  the  party *s  own  absence,  unless  it  is  shown  that 
such  party  has  a  defence  to  establish. 

From  the  Shelbv  Circuit  Court. 

G.  W.  Cooper,  E.  P,  Ferris^  W.  W.  Spencer  and  J.  S.  Ferris, 
for  appellant. 

W,  W,  Lambert,  S.  Stansifer  and  l\\  D.  Stayisifer,  for  appellee. 

Best,  C. — This  action  was  brought  by  the  appellee  against 
the  appellant,  to  foreclose  a  mortgage. 

Several  defences  were  interposed,  usury,  payment,  want 
of  consideration  and  set-off.  The  cause  has  been  three 
times  tried.  The  first  time  a  verdict  for  $575  was  returned, 
and  a  new  trial  granted  to  the  plaintiff.  The  second  time  a 
verdict  for  $599.17  was  returned,  and  a  new  trial  granted  by 
agreement.  The  third  time  a  verdict  for  J776  was  returned, 
and  judgment  rendered  upon  the  verdict.  A  motion  for  a 
new  trial,  on  the  ground  that  the  court  erred  in  refusing  to 
continue  the  cause,  was  overruled,  and  this  ruling  presents 
the  only  question  in  the  record. 

The  affidavit  in  support  of  this  motion  was  made  by  the 
appellant,  and  averred,  in  substance,  that  "  she  has  a  good 
and  sufficient  defence  to  plaintiff's  cause  of  action,  as  shown 
by  her  answers  to  the  complaint;"  that  she  is  a  competent 
witness  in  her  own  behalf,  and  that  "  her  testimony  is  indis- 
pensable and  necessary  to  support  the  defence ;  "  that  she 
had  employed  the  Hon.  Francis  T.  Hord  to  defend  said 
cause,  and  that  he  did  defend  it  during  the  two  preceding 
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trials ;  that  since  the  last  trial  he  has  been  elected  Attorney 
General  of  the  State^  has  removed  to  Indianapolis  and  with- 
drawn from  the  defence  of  said  cause ;  that  since  she  learned 
of  his  withdrawal  she  has  been  detained  at  her  home  by  the 
sickness  of  her  son^  who  is  confined  to  his  bed  with  con- 
sumption, and  who  is  likely  to  die  any  hour;  that  she  has  no 
husband,  other  children  or  person  to  care  for  said  son,  and 
that  she  can  not  leave  him ;  that  *'  there  is  no  person  familiar 
with  her  defence  who  can  conduct  it  in  her  absence,"  etc. 

This  affidavit  was  not  sufficient  to  continue  the  cause  be- 
cause of  absent  testimony.  It  failed  to  allege  any  material 
feet  to  which  the  appellant  could  testify,  or  that  the  facts 
constituting  her  defence  could  not  be  proved  by  other  wit- 
nesses whose  testimony  could  as  readily  have  been  procured. 
The  want  of  these  averments  rendered  the  affidavit  insuffi- 
cient for  such  purpose.     French  v.  Blanchard,  16  Ind.  143. 

It  was  insufficient  on  the  ground  that  her  counsel  was 
not  familiar  with  her  defence.  It  is  not  stated  when  she  was 
informed  that  Hon.  Francis  T.  Hord  had  withdrawn  from 
the  case,  and  for  aught  that  appears  abundant  time  may  there- 
after have  elapsed  to  enable  her,  by  the  exercise  of  ordinarj- 
diligence,  to  have  employed  and  fully  informed  other  coun- 
sel of  her  defence.  Neither  ground  of  defence  seems  intri- 
cate  or  difficult,  and  no  reason  occurs  to  us  why  other  coun- 
sel may  not  readily  have  become  familiar  with  such  defence. 
It  is  averred,  it  is  true,  that  she  was  detained  at  home  by  the 
sickness  of  her  son  after  she  heard  of  the  withdrawal  of  her 
attorney,  but  this  alone  is  no  excuse  for  failing  to  employ  an- 
other, and  to  put  him  in  possession  of  the  facts  constituting 
her  defence,  if  a  reasonable  time  elapsed  for  such  purpose. 
The  contrary  is  not  averred,  and  therefore  we  must  presume 
that  such  time  elapsed. 

The  affidavit  was  also  insufficient  on  the  ground  of  her 
absence  as  a  party.  If  she  resided  some  distance  from  the 
place  of  trial  (a  point  upon  which  the  affidavit  is  silent),  the 
€xcu8e  for  her  absence  was  sufficient,  but  a  sufficient  excuse 
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for  her  absence  did  not,  of  itself,  entitle  her  to  a  continuance. 
It  must  also  appear  that  her  presence  was  necessary  in  order 
to  establish  a  defence.  If  she  had  none,  her  presence  was  not 
necessary.  She  says  she  had  a  defence  "  as  shown  by  her  an- 
swers." Her  answers  were  contradictory ;  one  alleged  a  want 
of  consideration,  another  usury  as  to  all  except  $330,  and  an- 
other payment  in  full.  A  reference  to  these  was  not  (Equiva- 
lent to  the  statement  of  a  defence,  especially  as  it  was  not 
stated  that  the  facts  contained  in  either  were  true.  In  the  ab- 
sence of  such  statement  the  affidavit  was  insufficient  in  this 
respect. 

The  affidavit  being  insufficient,  the  motion  to  continue  wa8 
properly  overruled,  and  the  judgment  should  therefore  be  af- 
firmed. 

Per  Curiam. — It  is  therefore  ordered,  uix)n  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 

Filed^June  19,  188i. 


No.  11,231. 

The  City  of  Crawfordsville  v.  Bond. 

•6  ffljj  Pleading. — ComplainL — Defect  of  Parties. — If  a  defect  of  parties  does  not 

=— -  appear  by  the  averments  of  a  complaint,  a  demurrer  for  that  cause  most 

162   I25|  be  overruled. 

05     236^  Same. — Demurrer. — Harmless  Error. — Where  the  general  denial  is  pleaded, 

1^      ^1  other  paragraphs  of  answer,  only  alleging  facts  which  are  provable  under 

the  general  denial,  are  useless,  and  there  can  be  no  available  error  la 
sustaining  demurrers  to  them. 
City. — Drainaae. — Streets.  ^Liahih'ty  for  Injury  by  Water. — If  a  city,  by  tlio 
use  of  a  culvert  not  constructed  by  it,  damage  a  citizen  by  reason  of  dis- 
charging the  drainage  of  its  streets  upon  his  lot,  it  is  liable. 
Same. — Surface  Water. — If  a  city,  by  its  system  of  street  improvement  and 
drainage,  collect  a  large  body  of  surface  water  in  one  place,  it  must 
then  provide  for  its  esca))e  without  injury  to  private  property,  or  an- 
swer in  damages. 

From  the  Montgomery  Circuit  Court. 
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A.  Campbell,  E,  G,  Snyder  and  M,  W,  Bruner,  for  appellant. 
T,  E.  Ballard  and  M.  E.  Clodfelter,  for  appellee. 

Franklin,  C. — This  action  was  brought  by  the  appellee 
against  the  appellant  to  recover  for  certain  damages  alleged 
to  have  resulted  from  the  flowing  of  surface  water  through  a 
culvert  in  the  road  bed  of  the  Indiana,  Bloomington  and 
Western  Railway.  A  demurrer  was  overruled  to  the  com- 
plaint, and  the  defendant  answered  fn  six  paragraphs,  to  which 
demurrers  were  sustained  to  all  but  the  sixth,  which  is  a  de- 
nial. There  was  a  trial  by  jury;  verdict  for  appellee  for 
$150.  A  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  upon  the  verdict. 

The  errors  assigned  are :  The  overruling  of  the  demurrer 
to  the  complaint,  the  sustaining  of  the  demurrers  to  the  first, 
second,  third,  fourth  and  fifth  paragraphs  of  the  answer,  and 
the  overruling  of  the  motion  for  a  new  trial.  The  demurrer  to 
the  complaint  stated  two  grounds  of  objection,  defect  of  par- 
ties, and  want  of  sufficient  facts.  The  first  is  mainlv  relied 
upon.  And  it  is  insisted  that  the  Indiana,  Bloomington 
and  Western  Railway  Company  should  have  been  made  a 
party  defendant.  The  complaint  expressly  charges  that  the 
defendant  committed  the  wrongs  complained  of,  and  says 
nothing  about  the  railway  company  having  anything  to  do 
with  them.  There  may  be  a  cause  of  action  separately  against 
the  railway  cqmpany,  or  jointly  with  the  defendant;  but,  if 
so,  it  is  not  shown  by  this  complaint,  and  we  do  not  think 
that  the  question  as  to  whether  the  railway  company  ought 
to  be  made  a  party  defendant  is  presented  by  demurring  to 
the  complaint.  Where  the  want  of  proper  parties  does  not 
appear  in  the  complaint,  if  made  available,  it  must  be  made 
to  appear  by  answer,  or  in  the  evidence  under  a  denial,  by 
proving  that  the  railway  company  did  the  acts  that  caused  the 
injury  complained  of,  and  that  the  defendant  had  nothing  to 
do  with  the  matter. 

There  are  suflScient  facts  alleged  in  the  complaint  to  con- 
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stitute  a  cause  of  action  ajminst  the  defendant.     There  was  no 
error  in  overruling  the  demurrer  to  the  complaint. 

In  connection  with  the  overruling  of  the  demurrer  to  tlie 
complaint,  appellant's  counsel  discuss  the  second  specification 
of  error,  the  sustaining  of  the  demurrer  to  all  the  answers  ex- 
cept the  denial.  These  special'  paragraphs  of  answer,  each 
and  all,  set  up  what  the  railway  company  had  done,  and  that 
the  defendant  had  nothing  to  do  with  the  things  complained  ' 
of.  They  were  each  and  all  nothing  more  than  special  de- 
nials, and  while  the  general  denial  was  in  there  was  no  avail- 
able error  in  sustaining  the  demurrers  to  these  special  denials. 

Under  the  motion  for  a  new  trial,  appellant's  counsel  com- 
plain of  the  giving  of  certain  instructions,  the  modification 
of  certain  instructions  asked,  and  the  refusal  to  give  others 
that  were  asked. 

In  their  brief  they  only  insist  upon  error  in  refusing  to 
give  instructions  asked.  In  order  to  understand  the  appli- 
cation of  the  instructions  asked  and  refused,  it  is  necessary  to 
give  the  substance  of  the  facts  in  the  ease,  which  are  as  follows : 

In  the  south  part  of  the  city  of  Crawfordsville,  Franklin 
street  runs  east  and  west;  Plum  street  runs  north  and  south. 
The  I.,  B.  &  W.  R.  W.  is  located  on  Franklin  street.     The 

« 

appellant  owns  the  lot  of  land  in  the  southwest  angle  of  the 
crossing  of  these  streets;  one  Krugg  owns  the  lot  in  the 
northwest  angle  of  the  crossing,  and  the  lot  immediately  west 
thereof.  The  level  of  the  ground,  both  north  and  south  of 
Franklin  street,  and  immediately  west  of  said  crossing,  was 
below  the  grade  of  the  street.  A  depression  was  in  the  ground 
extending  from  the  north  and  running  southeast  through 
Krugg's  west  lot,  entering  appellant's  lot  near  the  north- 
west corner,  and  running  diagonally  southeast  across  the 
same.  The  drainage  of  that  locality  was  to  the  southeast.  ' 
When  Franklin  street  was  improved  and  the  railroad  con- 
structed, a  sewer  was  put  under  the  street  and  railroad  bed  at 
the  point  of  this  depression,  and  extended  some  distance  ^ 
south  into  appellee's  lot  before  it  emptied,  until  the  depres- 
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sion  was  sufficiently  low  to  allow  the  w^atcr  to  l>e  discharged 
therefrom,  without  overflowing  the  north  part  of  appellee's 
lot.  Her  residence  was  upon  the  north  part  of  the  lot.  She 
filled  up  across  the  north  end  of  her  lot  for  a  front  yard  to 
her  residence,  the  water  being  discharged  from  the  sewer 
south  of  the  filling.  Krugg  filled  up  his  lots,  and  there  be- 
ing a  north  and  south  alley  upon  the  west  side  of  his  west 
lot,  he  forced  the  surface  water  back  upon  the  alley,  and  in 
order  to  get  rid  of  it  constructed  a  box  sewer  from  the  alley  to 
the  sewer  passing  under  the  grade  of  the  street  and  railroad. 

Under  this  condition  of  affairs  the  city  constructed  a  drain 
running  south  along  the  alley  to  the  railroad  grade,  at  which 
point,  some  fifty  feet  west  of  the  old  sewer,  the  railroad  com- 
pany constructed  a  culvert  in  their  railroad  grade  upon  a 
higher  level  than  the  old  sewer,  discharging  the  surface  wa- 
ter into  the  ditch  upon  the  south  side  of  Franklin  street,  and 
the  city  closed  up  the  old  sewer. 

The  water  discharged  through  the  new  culvert  ran  east 
along  the  ditch  on  the  south  side  of  Franklin  street,  until  it 
came  to  plaintiff's  lot,  where  it  overflowed  the  ditch  and 
flooded  her  front  yard  and  garden,  washed  away  large  quan- 
tities of  soil,  destroyed  her  garden  vegetables,  and  injured 
the  shrubbery  and  walks  in  her  front  yard.  Under  this  state 
of  facts,  shown  by  the  evidence,  appellant  asked  the  court  to 
instruct  the  jury  as  follows: 

"First.  If  the  new  culvert  was  not  built  by  the  defendant,  but 
by  the  railroad  company,  they  should  find  for  the  defendant." 

The  evidence  showed  that  the  city  had  constructed  a 
drain  north  and  south  along  the  alley  upon  the  west  side  of 
Krugg's  lots  to  the  north  side  of  Franklin  street,  and  a  sewer 
in  connection  therewith  under  the  north  side  of  Franklin 
street  connecting  with  a  culvert  under  the  track  of  the  rail- 
road put  in  in  part  by  the  railroad  company,  through  which 
drain,  sewer  and  culvert  a  large  amount  of  surface  water  was 
collected  together  and  passed  over  and  upon  plaintiff's  prem- 
ises.  The  city  stopped  up  the  drain  that  led  to  the  old  sewer 
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and  the  sewer  itself.  There  was  evidence  also  showing  that 
the  city  constructed  a  part  and  the  railroad  company  the  bal- 
ance of  the  new  culvert,  upon  a  higher  level  than  the  old 
sewer;  that  the  marshal  and  street  commissioner  of  the  city 
officers  were  frequently  present  while  the  now  culvert  was  be- 
ing constructed,  inspecting  the  work  on  it,  and  giving  the 
workmen  engaged  at  it  directions.  The  drain  in  the  alley 
and  the  sewer  in  Franklin  street  to  the  railroad  track  were 
made  before  the  culvert  was  put  in.  There  was  evidence 
tending  to  show  that  the  new  culvert  was  jointly  put  in  by 
the  city  and  the  railroad  company.  The  plaintiff  complains 
of  the  construction  of  the  drain  and  sewer  and  the  discharge 
of  the  surface  water  through  the  culvert  upon  her  premise?, 
after  having  been  collected  together  by  the  improvements  of 
the  citv,  as  much  as  she  does  of  the  construction  of  the  cul- 
vert  itself.  It  is  doubtless  true,  that  where  a  railroad  com- 
pany, within  the  corporate  limits  of  a  city,  constructs  a  drain, 
sewer  or  culvert  for  its  own  use,  tlie  railroad  company,  and 
not  the  city,  is  liable  for  any  damage  to  property  owners 
thereby.  Stackhome  v.  Cltu  of  Lafayette,  26  Ind.  17.  But 
if  the  city  uses  said  water-way  it  is  liable  to  property  owners 
fi)r  any  damages  resulting  from  such  use  in  the  discharge  of 
its  surplus  water.  This  instruction  is  too  narrow;  it  ignores 
the  city's  participation  in  the  construction  of  the  new  cul- 
vert, and  its  use  of  the  water-way  for  the  dischargee  of  its  sur- 
plus surface  water.  There  was  no  error  in  refusing  to  give  it. 
The  second  instruction  asked  substantial!  v  stated  that  if  the 
city  did  construct  the  drain  along  the  alley  to  the  right  of 
way  of  the  railroad  company,  and  the  water  on  the  north  side 
of  the  railroad  ran  into  said  drain,  and  the  railroad  company, 
at  the  request  of  the  defendant,  then  constructed  a  culvert 
under  said  railway  and  connected  the  same  with  the  city's 
drain,  they  should  find  for  the  defendant.  We  do  not  see 
upon  what  principle  of  law  this  instruction  ought  to  have 
been  given.  No  authority  is  cited  in  support  of  it,  nor  do 
we  think  any  can  be  found. 
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The  third  and  fourth  instructions  asked  were  given.  The 
fifth  reads  as  follows : 

"If  the  surface  water  complained  of  was  not  collected  to- 
gether in  a  body  by  the  city,  nor  diverted  from  the  old  sewer 
by  the  city,  but  was  thrown  back  and  upon  the  alley  of  the 
city  by  the  filling  up  of  William  J.  Krugg,  and  there  was  no 
sufficient  outlet  for  said  water  from  said  alley,  the  city  had 
the  right,  in  the  protection  of  its  own  property,  to  discharge 
said  water  upon  a  street  of  said  city;  and  the  city  would  not 
be  liable  for  damages  to  any  person  whose  property  might  in- 
cidentally be  damaged  by  said  water  running  down  and  along 
the  street  of  the  city,  and  thence  across  and  upon  said  prop- 
erty, if  the  overflow  does  not  result  from  any  defect  in  the 
plan  or  mechanism  of  the  work  adopted  by  the  city  to  carry 
.said  water  off,  nor  from  any  defect  in  the  execution  of  said 
plan/^ 

Appellant  makes  no  argument  in  favor  of  this  instruction, 
but  refers  us  to  the  cases  of  Cummins  v.  City  of  Seymour,  79 
Ind.  491  (41  Am.  R.  618),  and  Weis  v.  GUy  of  Madison,  75 
Ind.  241  (39  Am.  R.  135).  In  the  first  case  cited  it  is  said  : 
^'One  would  think  that  the  property  owner  was  quite  as 
seriously  injured  by  the  lack  of  skill  in  devising  the  plan  as 
he  could  possibly  be  by  any  want  of  care  or  skill  in  the  per- 
formance of  the  work.  Whether  the  unskilfulness  of  the  plan 
or  the  negligent  manner  of  executing  it  destroyed  the  high- 
way, the  injury  would  be  the  same.  The  true  rule,  reasonable 
in  itself  and  just  in  its  results,  is,  that  the  skill  and  care  must 
extend  both  to  the  plan  and  its  execution.'^  And  the  second 
case  referred  to  is  cited  as  authority,  which  fully  sustains  it. 

It  is  true  that  a  city  has  the  right  to  use  its  streets  and 
public  highways  for  the  purpose  of  drainage,  and  in  making 
such  improvements  it  is  not  liable,  as  a  general  rule,  to  abut- 
ting land-owners  for  consequential  damages.  Such  injuries 
are  held  to  be  damnum  absque  injuria.  But  the  facts  stated 
in  this  complaint,  and  as  shown  to  exist  by  the  evidence  are 
Vol.  96.— 16 
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to  be  regarded  as  showing,  "not  a  mere  consequential  injury, 
resulting  from  the  exercise  of  a  lawful  power,  but  a  direct  in- 
jury by  confining  in  an  artificial' channel,  and  pouring  upon 
appellant's  land,  the  surface  water  which,  before  the  con- 
struction of  the  drains,  flowed  oflf  without  injury  to  the 
plaintifl^'s  property."      Weis  v.  City  of  Madison,  supra. 

A  city  has  no  right,  even  by  skilful  plans  and  careful  exe- 
cution, to  accumulate,  by  its  system  of  drainage,  "  such  vast 
quantities  of  water  at  the  point  in  question.  It  would  be 
under  obligation  to  see  to  it  that  there  was  a  way  provided 
for  the  water  to  escape  without  damage  to  adjoining  property 
owners."     Oity  of  Indianapolis  v.  Lawyer,  38  Ind.  348. 

A  city  can  not  lawfully  by  drains  gather  surface  water  into 
one  channel  and  pour  it  out,  even  upon  its  own  street,  to  the 
injury  of  property  owners,  without  making  someprovision  for 
its  escape.  But  in  such  cases  it  must  provide  some  sufficient 
escape  for  the  water  thus  gathered  together.  Weis  v.  City  of 
Madison,  supra;  Templeton  \\  Voshloe,  72  Ind.  134  (37  Am.  R. 
150) ;  City  of  Emnsmlk  v.  Decker,  84  Ind.  325  (43  Am.  R. 
86)  ;    City  of  North  Vernon  v.  Voegler,  89  Ind.  77. 

There  was  no  error  in  refusing  to  give  this  instruction,  nor 
in  refusing  to  give  the  sixth  instruction  asked,  for  the  reasons 
stated  and  authorities  cited  in  relation  to  the  fifth.  Appel- 
lant refers  us  to  the  same  authorities  in  relation  to  the  sev- 

« 

enth  instruction  asked,  which  again  presents  the  same  ques- 
tions, and  for  the  same  reasons  we  think  there  was  no  error 
in  refusing  to  give  this  instruction. 

The  other  instructions  asked  and  refused  to  be  given  are 
not  referred  to  in  appellant's  brief.  Any  objection,  therefore,  to 
the  refusal  to  give  them  is  considered  as  waived.  There  is 
no  error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  isia 
all  things  afBrraed,  with  costs. 
Filed  June  19,  1884. 
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No.  11,700. 

*  Koerner  v.  The  State. 

Cbimin^l  Law. —  Death  Penalty. —  Time  of  Execution. —  Waiver. —  Section 
1872,  B.  S.  1881,  is  imperative  that  judgment  of  death  shall  be  executed 
at  a  time  not  less  than  one  hundred  days  after  conviction,  and  this  re- 
quirement can  not  be  waived  by  the  defendant. 

Same. — AppeaL — Practice.^ Semhle,  that  after  an  appeal,  whereby  an  error 
in  the  judgment  as  to  the  time  of  executing  the  death  penalty  has  been 
corrected  in  obedience  to  the  mandate  of  the  Supreme  Court,  another 
appeal  will  lie  for  the  correction  of  other  and  prior  errors  in  the 
same  record. 

From  the  Criminal  Court  of  Marion  County. 

8.  Glaypool,  W.  A.  Ketcham  and  B,  F.  Watts,  for  appellant. 

Elliott,  C.  J. — A  verdict  was  returned  against  the  appel- 
lant finding  him  guilty  of  murder  in  the  first  degree,  and  af- 
fixing the  punishment  of  death.     On  the  10th  day  of  April, 
1884,  the  court  informed  the  appellant  of  the  verdict  that 
had  been  returned  against  him,  and  asked  him  if  he  had  any 
cause  to  show  why  judgment  should  not  be  pronounced,  and, 
no  cause  being  shown,  the  court  pronounced  judgment  and 
fixed  the  time  for  the  execution  on  the  27th  day  of  June, 
1884.     The  record  recites  that  the  appellant  and  his  counsel 
were  present  when  the  judgment  was  pronounced,  and  there 
does  not  appear  to  have  been  any  objection  to  the  time  fixed, 
nor  was  there  any  agreement  as  to  the  time ;  the  appellant 
simply  remained  silent.     The  time  fixed  for  the  execution 
was  less  than  one  hundred  days  from  the  time  judgment  was 
pronounced,  and  the  question  is  whether  the  action  of  the 
court  fixing  the  time  at  a  shorter  period  than  one  hundred 
days  can  be  sustained. 

The  statute  provides  that  "  The  punishment  of  death,  pre- 
scribed by  law,  must  be  inflicted  by  hanging  by  the  neck  until 
the  person  is  dead,  at  such  time,  not  less  than  one  hundred 
days  after  conviction,  as  the  court  may  adjudge."  This  provi- 
sion is  in  te):ms  mandatory,  and  the  connection  in  which  it  is 
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found  adds  emphatically  to  its  force.  It  aflFects  in  a  high  de- 
gree the  rights  of  a  man  condemned  to  die,  and  is  a  matter 
in  which  courts,  oflBcersand  society  have  an  interest;  for  the 
executive,  charged  with  the  duty  of  determining  whether  a 
pardon  is  proper,  and  the  courts,  in  deciding  whether  the  con- 
viction is  a  just  one,  require  time  for  full  consideration  and 
calm  deliberation,  and  society  has  an  interest  in  securing  to 
a  condemned  man  ample  time  to  invoke  such  aid  as  the  law 
places  at  his  command.  The  law  has  fixed  the  time  which 
shall  elapse  between  the  sentence  and  its  execution,  and  to  the 
law,  courts,  officers  and  citizens  must  yield  obedience.  The 
time  has  been  definitely  and  decisively  fixed  by  the  law-mak- 
ers of  the  land,  and  no  power,  save  that  of  the  law-makers, 
can  break  down  or  alter  the  rule  so  positively  and  fully  de- 
clared. Whether  the  limit  is  a  wise  or  an  unwise  one  is  not  a 
question  for  the  courts,  but  is  purely  a  question  for  the  Leg- 
islature, and  their  decision  must  stand  until  other  legislation 
shall  annul  or  change  it. 

There  are,  it  is  true,  many  things  that  an  accused  may 
waive  by  silence  or  by  agreement.  But,  in  our  judgment,  a 
condemned  man  can  not  shorten  his  own  life  by  consenting 
that  he  may  be  hung  at  an  earlier  day  than  that  prescribed 
by  an  imperative  law.  Nor  do  we  believe  that  a  man  can,  by 
consent  or  agreement,  make  it  proper  to  hang  him  in  a  man- 
ner, or  at  a  time,  different  from  that  prescribed  by  a. plain  and 
positive  statute.  The  statute  provides  that  a  man  condemned 
to  death  shall  be  hung,  and  we  think  it  clear  that  no  agree- 
ment, express  or  implied,  would  authorize  a  court  to  change 
the  mode  of  inflicting  death  to  poisoning,  beheading  or  shoot- 
ing. So,  too,  our  statute  prescribes  how  the  execution  ahall 
be  conducted,  and  surely  the  consent  of  the  condemned  man 
would  not  authorize  the  court  to  adjudge  that  it  should  be 
conducted  in  a  manner  different  from  that  prescribed.  If  thr 
court  can  not,  and  we  think  it  very  clear  that  it  can  not, 
change  the  method  and  manner  of  inflicting  the  death  pen- 
alty, it  certainly  can  not  fix  a  time  different  from  that  ex- 
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prcssly  prescribed  by  statute.  A  man  can,  as  we  understand 
the  law,  only  be  executed  according  to  law,  and  this  rule  must 
extend  to  time,  place  and  manner. 

The  court  below  erred  in  fixing  the  time  of  punishment, 
and  so  much  of  the  judgment  as  designates  the  time  of  exe- 
cution must  be  held  to  be  utterly  without  force.  This  ques- 
tion meets  us  at  the  very  threshold ;  it  stands  out  on  the 
record  so  prominently  that  we  can  take  no  step  without  dis- 
posing of  it ;  it  must  be  disposed  of  at  the  very  outset.  We 
know  from  a  bare  inspection  of  the  record  that  we  can  make 
no  progress  without  first  settling  this  question.  To  grant 
time  would  be  useless,  because  we  know  now  that  the  time 
fixed  for  the  execution  vitiates  that  much  of  the  judgment, 
and  that  the  case  must  go  back  to  the  trial  court,  for  the  ac- 
cused is  entitled  to  such  a  judgment  as  the  statute  prescribes, 
and  when  that  is  pronounced  he  can,  if  he  elects,  appeal. 

The  judgment  of  this  court  is  that  the  cause  be  remanded, 
with  instructions  to  the  trial  court  to  call  the  appellant  be- 
fore it  and  pronounce  judgment  fixing  tVe  time  of  execution 
at  not  less  than  one  hundred  days  from  the  time  of  pronounc- 
ing judgment  under  this  mandate,  and  that  when  the  time  is 
fixed  in  compliance  with  the  mandate  of  this  court,  the  judg- 
ment of  the  Marion  Criminal  Court  shall  be  in  full  force  and 
effect  until  changed,  annulled  or  reversed  by  competent  au- 
thority  and  in  due  course  of  law. 

Filed  Jane  19, 1884. 


Execution. — Injunction, — Practice. —  Judgment, — An  execution,  collectible 
without  relief  from  appraisement  laws,  upon  a  judgment  which  does 
not  authorize  it,  must  be  corrected  bj  motion,  and  an  injunction  is  not 
the  proper  remedy. 

Justice  op  the  Peace. — Judgment. — Delay  of  Entry. — Ooae  DMnguuhed.^— 
Where  a  justice  does  not  enter  judgment  upon  a  verdict  immediatelj,  as 
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the  statute  requires,  but  delays  such  entry  six  daySi  the  delay,  though  m 
yiolation  of  the  statute,  does  not  affect  the  validity  of  the  judgment. 
BwrUm  v.  McGregor,  4  Ind.  550,  distinguished. 

From  the  Elkhart  Circuit  Court. 

J.  if.  Vanfieet,  for  appellants. 

jR.  M.  JohnsoUy  E.  O.  Herr  and  (7.  S.  Henderson,  for  ap- 
pellee. 

Hammond,  J. — This  was  an  action  by  the  appellee  against 
the  appellants  to  have  a  judgment  rendered  before  a  justice 
of  the  peace  declared  void,  and  to  enjoin  its  collection.  Sep- 
arate demurrers  were  filed  by  the  appellants  to  the  complaint 
and  overruled.  They  then  answered  in  two  paragraphs,  to 
the  second  of  which  the  appellee's  demurrer  was  sustained. 
Trial  by  the  court ;  finding  for  the  appellee,  and  judgment  on 
the  finding  over  the  appellants'  motion  for  a  new  trial.  The 
rulings  referred  to  were  severally  excepted  to  by  the  appel- 
lants, and  are  assigned  for  error  in  this  court. 

The  appellee  alleged  in  his  complaint  that  the  appellant 
Martin  sued  him  in  tort  before  the  appellant  Walters,  a  justice 
of  the  peace,  claiming  damages  in  the  sum  of  $10;  that  a 
summons  was  duly  issued  and  served  on  the  appellee  to  ap- 
pear before  the  justice  on  July  9th,  1881 ;  that  he  appeared 
tit  the  time  named  before  said  justice  in  said  action;  that  the 
-cause  was  regularly  submitted  to  a  jury,  duly  empanelled  and 
sworn ;  that  the  jury,  after  hearing  the  evidence  and  consid- 
ering the  same,  returned  a  verdict,  in  proper  form,  in  favor 
of  said  Martin  against  the  appellee  on  the  day  aforesaid, 
in  the  sum  of  $1.40;  that  immediately  upon  the  return 
of  the  verdict  the  appellee  filed  a  motion  for  a  new  trial, 
which  the  justice  then  overruled;  but  that  the  justice  did 
not  render  or  enter  judgment  in  said  case  until  after  July 
14th,  1881. 

It  is  further  alleged  that  on  August  9th,  1881,  the  justice 
issued  an  execution  upon  the  judgment,  commanding  its  col- 
lection, with  costs,  without  the  benefit  of  appraisement  laws, 
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and  placed  said  execution  in  the  hands  of  the  appellant  Seiss, 
a  constable  of  the  township  where  the  judgment  was  ren- 
dered; that  the  judgment  was  not  collectible  without  the 
benefit  of  appraisement  laws;  that  the  verdict  of  the  jury 
was  wrongful,  made  upon  insufficient  evidence,  and  that  the 
appellee  was  in  no  manner  indebted  to  said  Martin. 

So  far  as  the  execution  commanded  the  constable  to  make 
the  collection  without  appraisement^  it  was  erroneous.  The 
judgment  was  not  rendered  without  relief  from  valuation 
and  appraisement  laws ;  nor  would  such  a  judgment  have  been 
authorized  upon  a  cause  of  action  growing  out  of  tort.  Smith 
V.  DavU,  58  Ind.  434.  But  the  appellee  had  a  proper  remedy 
by  motion  before  the  justice  for  the  correction  of  the  execu- 
tion, to  make  it  conform  to  the  judgment.  An  injunction  will 
not  be  granted  in  such  case  except  when  necessary  to  stay 
proceedings  on  the  execution  until  the  motion  can  be  deter- 
mined. Lasselle  v.  iloore,  1  Black f.  226 ;  Walpole  v.  Smithy 
4  Blackf.  304 ;  Oulbeiison  v.  MUhollia,  22  Ind.  362.  The 
complaint  does  not  allege  that  the  motion  to  correct  the  exe- 
■cution  had  been  made  before  the  justice,  nor  does  it  attempt 
to  make  a  case  for  the  stay  of  proceedings  on  the  execution 
until  such  motion  can  be  made  and  determined. 

The  fact  that  the  verdict  was  rendered  upon  insufficient 
<*vidence  does  not,  of  itself,  entitle  the  appellee  to  injunctive 
relief.  If  he  was  dissatisfied  with  the  result  of  the  trial  be- 
fore the  justice,  the  law  gave  him  an  appeal  to  the  circuit 
•court. 

The  only  possible  ground  upon  which  the  appellee's  com- 
plaint can  be  sustained  is  upon  its  averments  with  regard  to 
the  delay  of  the  justice  in  entering  the  judgment.  The  trial 
was  had,  the  verdict  returned,  and  the  motion  for  a  new  trial 
made  and  overruled  on  July  9th,  1881.  The  judgment  was 
not  entered  upon  the  justice's  docket  until  after  the  14th  of 
the  same  month.  When  it  was  entered  does  not  appear.  It 
may  have  been  on  the  15th  of  that  month.  At  all  events,  it 
is  not  alleged  that  the  entry  of  the  judgment  was  delayed  so 
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as  to  prevent  the  appellee  from  taking  an  appeal  within  thirty 
days  from  the  time  when  it  should  have  been  entered. 

The  question  is  elaborately  and  ably  argued  by  counsel  upon 
both  sides  as  to  whether  the  present  acftion  is  a  direct  or  a 
collateral  attack  upon  the  judgment  complained  of.  We  deem 
it  unimportant  to  enter  into  this  discussion.  The  law  upon 
the  subject  may  be  stated  briefly.  If  the  judgment  before  the 
justice  is  not  void,  but  simply  irregular,  the  appellee  has  no 
remedy  by  injunction.  But  if  the  judgment  is  void,  then  he 
may  properly  have  it  so  declared  and  its  collection  perpetually 
enjoined.  We  proceed,  then,  to  consider  the  question  whether 
the  judgment  is  void  or  merely  irregular. 

Section  58  (section  1489,  R.  S.  1881),  regulating  proceed-^ 
ings  before  justices  of  the  peace  in  civil  actions,  provides  that 
"  When  a  suit  shall  be  dismissed,  judgment  confessed,  the 
verdict  of  a  jury  returned,  or  the  defendant  be  in  actual  cus- 
tody, judgment  shall  be  entered  and  signed  immediately;  itt 
all  other  cases,  judgment  shall  be  entered  and  signed  withia 
four  days  after  the  trial." 

The  judgment  in  question  having  been  rendered  upon  the 
verdict  of  the  jury  should  have  been  entered  immediately.  It 
is  claimed  that  the  justice  failed  to  do  this,  and  that  his  feil- 
ure  makes  the  judgment  void.  If  we  are  to  apply  to  the  word 
immediately  the  meaning  as  defined  by  lexicographers,  then 
the  justice  upon  the  return  of  the  verdict  was  required  to 
enter  judgment  "  without  the  intervention  of  any  other  cause 
or  event."  He  would  have  been  required  to  disregard  the 
appellee's  motion  for  a  new  trial,  and,  instantly,  before  doing- 
anything  else,  to  enter  judgment.  But  we  are  not  inclinec) 
to  the  belief  that  the  Legislature  used  the  word  with  this 
meaning.  The  construction,  as  given  generally  by  courts  to 
the  words  "  immediately  "  and  "  forthwith,"  when  they  occur 
in  contracts  or  in  statutes,  is,  that  the  act  referred  to  should 
be  performed  within  such  convenient  time  as  is  reasonably 
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requisite.  In  Pybvs  v.  Mitford,  2  Lev.  75,  decided  more  ttian 
two  centuries  ago,  it  was  said  :  "  The  word  immediately ^  al- 
though in  strictness  it  excludes  all  meantimes,  yet  to  make 
good  the  deeds  and  intents  of  parties,  it  shall  be  construed 
such  convenient  time  as  is  reasonably  requisite  for  doing  the 
thing."  This  construction  has  prevailed  since  in  most  cases 
which  have  come  to  our  attention.  In  Re  Blues,  5  EL  &  Bl. 
290 ;  Snowball  v.  IHxon,  4  Y.  &.  C.  51 1 ;  ^Thompson  v.  Gib- 
son, 8  M.  &  W.  281 ;  Richardson  v.  End,  43  Wis.  316 ;  New 
York  Centn  Ins.  Go.  v.  Nafl  Pro.  Ins.  Go.,  20  Barb.  468 ;  Rokes 
V.  Amazon  Ins.  Co.,  51  Md.  512,  S.  C,  34  Am.  R.  323; 
Railway y  etc..  Go.  v.  Burwell,  44  Ind.  460. 

In  the  case  under  consideration  the  justice's  delay,  for  at 
least  six  days,  in  entering  the  judgment  on  the  verdict,  was 
quite  unreasonable,  unless  explained  by  circumstances  showing 
that  an  earlier  entry  of  it  was  impracticable.  But  we  have 
to  consider  whether  such  delay  rendered  the  judgment  void. 
The  object  of  the  statute  in  reqiftring  the  justice  to  enter 
judgment  immediately  upon  the  return  of  the  verdict  was 
manifestly  for  the  benefit  of  the  party  obtaining  the  verdict. 
It.  was  to  enable  hin\  to  reap  the  advantages  of  his  litigation. 
The  early  entry  of  the  judgment  could  be  of  no  benefit  to 
the  other  party.  In  the  present  case  it  is  not  averred  in  the 
complaint,  nor  claimed  by  the  appellee's  counsel,  that  the 
mere  delay  in  entering  the  judgment  did  the  appellee  any 
harm.  A  judgment  is  the  decision  of  a  court  upon  questions 
of  law  or  feet.  The  rendition  of  a  judgment  is  a  judicial 
act,  but  the  making  of  a  record  of  it  is  merely  ministerial. 
Freeman  Judg.,  section  38.  The  judgment  follows  the  re- 
turn of  a  verdict  before  a  justice  of  the  peace  as  a  matter  of 
law.  The  act  of  entering  it  is  only  ministerial.  The  delay 
in  making  the  entry  of  the  judgment  for  an  unreasonable 
time  may  subject  the  justice  to  a  suit  for  damages  by  the 
party  in  whose  favor  the  verdict  was  rendered,  but  it  cer- 
tainly does  not  render  the  judgment  void  where  no  harm  by 
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the  delay  resulted  to  the  judgment  defendant.  It  is  said  in 
Freeman  upon  Judgments^  section  53a:  "  Uitder  the  general 
rule  that  the  entry  of  a  judgment  is  a  ministerial  act,  the  fail- 
ure of  a  justice  to  comply  with  this  part  of  the  law  within 
the  time  required,  has,  by  repeated  decisions,  been  held  to 
leave  the  judgment  in  fdll  force/' 

.  In  Matthews  v.  Houghton,  11  Maine,  377,  it  was  held  that 
a  judgment  was  valid,  the  record  of  which  Avas  completed  by 
the  justice  three  years  after  he  was  out  of  office.  The  court 
said:  ^^A  magistrate  does  not &ct  jydiciallt^ in  making  up  and 
completing  his  record.  In  doing  this  he  performs  Am^e//',  what 
this  court  does  by  the  agency  of  their  clerk.  It  is  a  mere  min- 
isterial act." 

In  Walrod  v.  Shuler,  2  N.  Y.  134,  the  Court  of  Appeals, 
under  a  statute  which  required  a  justice  of  the  peace  to  ren- 
der and  enter  judgment  in  four  days  after  the  final  submis- 
sion of  the  cause,  held  that  a  judgment  which  was  entered 
five  davs  after  the  trial  was  valid. 

It  was  said  in  Fish  v.  Emeraon,  44  N.  Y.  376 :  "  The  act 
of  rendering  judgment  by  the  justice  is  judicial;  that  of  en- 
tering it  in  his  docket  is  ministerial.  The  judicial  functions 
of  the  justice  are  completed  when  he  has  rendered  his  judg- 
ment. The  duty  of  rendering  judgment  where  the  cause  is 
tried  by  himself  is  imperatively  to  be  performed  within  four 
days.  The  duty  of  entering  it  in  his  docket  has  been  held 
to  be  directory  merely,  owing  to  its  ministerial  character,  and 
although  the  time  is  prescribed  by  the  statute  to  be  four  days, 
within  which  it  is  to  be  done,  that  is  not  a  limitation  upon 
the  power  of  the  justice,  but  it  may  be  validly  performed  af- 
terward." 

When  a  statute  is  merely  directory,  a  thing  omitted  to  be 
done  at  the  proper  time  may  be  performed  afterward.  Stay- 
ton  V.  Hulings,  7  Ind.  144. 

It  is  said  by  Mr.  Sedgwick,  in  his  work  on  the  construc- 
tion of  statutory  and  constitutional  law,  p.  316:  "When 
statutes  direct  certain  proceedings  to  be  done  in  a  certain  way 
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or  at  a  certain  time,  and  a  strict  compliance  with  these  pro- 
visions of  time  and  form  does  not  appear  essential  to  the  ju- 
dicial mind,  the  proceedings  are  held  valid,  though  the  com- 
mand of  the  statute  is  disregarded  or  disobeyed."  See  Sackett 
V.  State,  ex  rel.,  74  Ind.  486. 

In  JoTiea  v.  Smift,  94  Ind.  516,  this  court,  in  construing 
section  551,  R.  S.  1881,  which  requires  a  judge  to  decide  an 
issue  of  law  or  fact  within  sixty  days  after  its  submission  to 
his  decision,  except  in  case  of  severe  illness  of  himself  or 
family,  held  that  the  same  was  directory,  and  that  a  decision, 
though  not  made  within  the  time  named,  was  valid.  The  same 
construction  was  given  to  a  similar  statute  in  Vo</le  v.  Grace, 
5  Minn.  294. 

In  the  case  under  consideration  there  is  no  question  but 
that  the  justice  had  jurisdiction  of  the  subject-matter  of  the 
action  and  of  the  parties.  The  appellee,  who  was  the  defend- 
ant in  that  case,  states  in  his  complaint  in  this  action  that  he 
was  not  only  duly  served  with  process,  but  that  he  appeared 
to  the  action.  He  contested  the  right  of  the  plaintiff  in  that 
action  to  recover  by  a  trial  before  a  jury,  and  when  the  jury 
decided  against  him  he  applied  for  a  new  trial,  which  was 
overruled.  There  was  nothing  after  such  motion  was  over- 
ruled for  the  justice  to  do  but  to  make  an  entry  of  the  judg- 
ment, which,  by  the  command  of  the  statutes,  followed  the 
verdict.  The  failure  to  perform  this  ministerial  act  for  the 
time  stated  in  the  complaint  was  no  doubt  an  irregularity. 
But  the  law  js  well  settled  that  where  a  court  has  jurisdiction 
of  the  subject-matter  of  an  action  and  of  the  parties  to  it,  the 
judgment  is  not  void,  however  irregular  the  proceedings  may 
have  been.  Doe  v.  Rue,  4  Blackf.  263  (29  Am.  R.  368) ; 
Evans  v.  Ashby,  22  Ind.  15 ;  Waltz  v.  Borroway,  25  Ind.  380 ; 
Gavin  v.  Graydon,  41  In<l.  559 ;  Britton  v.  t^tate,  ex  rel,  54 
Ind.  535;  Kennard  v.  Carter,  64  Ind.  31  ;  Reid  v.  MitcheU, 
93  Ind.  469;  Robertson  v.  Huffman,  92  Ind.  247;  Woods  v. 
Bnmn,  93  Ind.  164. 

Tbe  statute  (section  1437,  R.  S.  1881),  which  requires  the 
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justice  to  keep  a  docket  of  not  less  than  200  pages,  and  to 
record  therein  the  proceeding  in  full  of  all  suits  instituted  be- 
fore him,  with  the  names  of  the  parties,  a  copy  of  the  cause 
of  action  and  of  the  set-off,  if  any,  and  the  amount  of  the 
judgment  written  out  in  words,  is  quite  as  imperative  in  its 
language  as  that  which  requires  the  justice  to  enter  and  sign 
a  judgment  immediately  upon  the  return  of  the  verdict.  And 
yet,  in  Reed  v.  Whittoriy  78  Ind.  579,  it  was  held  that  the  stat- 
ute was  merely  directory,  aud  that  the  omission  of  the  justice 
to  copy  upon  his  docket  the  cause  of  action  did  not  invali- 
date the  judgment  rendered  thereon.  See,  also,  Hopper  v. 
Lucas,  ^%  Ind.  43. 

It  must  be  conceded  that  the  authorities  which  we  have 
cited  are  in  conflict  with  BuHon  v.  McGregor,  4  Ind.  550 
That  was  a  case,  tried  by  a  justice,  in  which  by  statute  he  was 
required  to  enter  judgment  within  four  days  from  the  sub- 
mission of  the  cause.  It  was  held  that  the  entry  of  the  judg- 
ment after  the  four  days  "  was  an  act  coram  non  judice,  and 
void."  The  only  case  cited  in  support  of  the  decision  was 
Young  v.  Rummell,  5  Hill  (X.  Y.)  60.  While  there  are  ex- 
pressions in  the  opinion  in  that  case  that  sustain  Burton  v. 
McGregor,  «i6pra,  the  facts  upon  which  the  opinion  was  based 
made  the  case  wholly  inapplicable  as  authority  upon  the  point 
it  was  cited  to  support.  In  that  case  the  justice  had  never 
rendered  any  judgment,  and  it  was,  therefore,  held  that  the 
.  proceedings  had  before  him  were  no  bar  to  another  action. 
Without  denying  the  authority  of  Burton  v.  McGregor,  su- 
pra, it  may  be  distinguished  from  the  present  case  by  the  fact 
that  the  cause  was  tried  by  the  justice,  and  no  decision  was 
given  and  no  entry  made  of  the  judgment  until  after  four 
days.  In  the  present  case  the  verdict  of  the  jury  fixed  the 
judgment.  It  followed  as  a  matter  of  law.  The  failure  of 
the  justice  to  enter  it  for  several  davs  was  merelv  the  omis- 
sion  of  a  ministerial  duty.  Hall  v.  Tutth,  6  Hill,  38,  8.  C, 
40  Am.  Dec.  382 ;  Stephens  v.  Santee,  49  N.  Y.  35. 

Our  conclusion  is  that  the  judgment  in  the  case  before  u» 
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was  not  void ;  that  the  &ilure  to  enter  it  for  several  days 
after  the  trial  was,  at-  most,  so  far  as  the^  appellee  was  con- 
cerned, a  harmless  omission  of  duty  upon  the  part  of  the  jus- 
tice ;  that  his  remedy  for  the  irregularity  of  the  execution  is- 
suing for  the  collection  of  the  judgment  without  benefit  of 
appraisement  was  by  motion  before  the  justice  for  its  correc- 
tion; and  that  he  had  a  remedy  in  appeal  for  a  verdict  ren- 
dered upon  insufficient  evidence.  His  complaint  makes  no 
case  for  equitable  relief,  and  the  appellants'  demurrers  thereto 
should  have  been  sustained.  This  view  of  the  case  dispenses 
with  the  consideration  of  other  alleged  errors. 

Reversed,  with  costs,  with  instructions  to  the  court  below 
to  sustain  each  of  the  appellants'  demurrers  to  the  complaint. 

Filed  AprU  23,  18S4. 

• 

ElTjIOTT,  J. — I  do  not  think  the  case  is  one  authorizing  a 
party  to  invoke  the  extraordinary  remedy  of  injunction.  The 
amount  in  controversy  is  so  small  that  it  can  not  be  justly 
said  that  irreparable  or  even  serious  injury,  within  the  mean- 
ing of  the  law,  would  have  been  sustained  by  the  appellee,  had 
he  been  compelled  to  pay  the  judgment.  There  is  no  col- 
lateral question  or  right  dependent  upon  the  decision  of  the 
issue  whether  the  appellee  shall  or  shall  not  pay  the  small 
judgment  entered  against  him. 

Filed  April  23,  1884.     Petition  for  a  rehearing  overruled  June  21,  1884. 
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did  pay  it  to  the  ward.    The  complaint  against  the  attorney  was  in  the 
ordinary  form  for  money  had  and  received. . 
Heldj  that  the  complaint  was  good,  and  the  plaintiffs  were  entitled  to  re- 
cover. 

From  the  Shelby  Circuit  Court. 

/.  B.  McFadden,  E.  8.  Stilwell,  B.  F.  Love  and  H.  O.  Mar- 
riaon,  for  appellabt. 

D.  L.  WUson,  0.'  B.  Phillips,  E.  K,  Adams,  T.  B,  Adams 
and  L.  T.  Michener,  for  appellees.^ 

ZoLLARS,  J. — This  action  was  commenced  by  appellees 
against  appellant^  on  a  complaint  for  money  had  and  received. 

Upon  a  finding  of  &cts,  and  conclusions  of  law  thereon^ 
judgment  was  rendered  against  appellant.  Error  in  the  con- 
clusions of  law  is  assigned  in  this  court.  It  is  claimed  by 
appellees,  that  no  question  is  before  us  on  this  assignment  of 
errors,  becauvse  it  does  not  appear  by  the  record  that  the 
special  finding  of  facts  was  made  at  the  request  of  either  party. 
They  are  correct  as  to  the  requirements  of  the  law,  but  mis- 
taken as  to  the  record.     There  is  a  statement  in  the  bill  of 

4 

exceptions  as  follows:  "And  thereupon  the  court,  at  the  re- 
quest of  the  defendants,  made  the  following  special  findings, 
and  rendered  the  following  judgment,  to  wit:  See  page  12, 
line  9,  to  page  16,  line  31,  of  this  transcript." 

At  the  pages  indicated  the  special  findings  and  conclusions 
of  law, properly  signed  by  the  judge.are  set  out  in  full.  Be- 
ing copied  into  the  record  by  the  clerk,  they  are  a  part  of  it 
without  a  bill  of  exceptions,  and  may  be  thus  referred  ta 
without  recopyiug  into  the  bill  of  exceptions.  BvUon  v. 
Ferguson,  1 1  Ind.  314 ;  Works  Pr.,  section  805 ;  Colee  v.  StaJte^ 
75  Ind.  511,  and  cases  cited  ;  Smith  v.  Lisher,  23  Ind.  500. 
The  bill  of  exceptions,  we  think,  sufficiently  shows  that  the 
special  finding  of  facts  was  made  upon  the  proper  request. 

Originally,  the  complaint  consisted  of  two  paragraphs.  To 
each  of  these  a  demurrer  for  want  of  sufficient  facts  was  filed. 
As  to  the  first,  it  was  sustained ;  as  to  the  second,  it  was  over- 
ruled.    This  latter  ruling  is  assigned  as  error.     Omitting 
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formal  parts,  the  substance  of  the  second  paragraph  is  that 
appellant  is  indebted  to  appellees  in  the  sum  of  $150  for 
money  had  and  received  by  him  to  their  use,  on  the  28th  day 
of  October,  1879,  which  he  has  refused,  and  still  refuses,  to 
pay  to  them,  although  the  same  was  demanded  of  him  before 
suit.  It  is  objected  that  the  facts  are  not  set  out  with  the 
particularity  required  by  the  code.  The  paragraph  is  brief, 
but  we  think  sufficient.  Van  Santvoord  PI.  429;  Alexander 
V.  Gaavy  15  Ind.  89;  Spears  v.  Ward,  48  Ind.  541. 

The  portion  of  the  special  finding  of  facts  necessary  to  be 
set  out  may  be  summarized  as  follows :  One  William  C.  Davis 
was  the  guardian  of  one  John  Hillyer,  and  had  in  his  hands, 
after  the  payment  of  all  expenses  of  the  guardianship,  $245. 
On  the  27th  day  of  October,  1879,  Hillyer  became  twenty- 
one  years  of  age.  At  that  time  he  was  in  jail  on  a  criminal 
charge,  and  employed  appellees  as  his  attorneys.  On  the  day 
following  he  executed  the  following  written  instrument,  which 
was  duly  acknowledged  before  a  notary  public,  viz. :  "  Know 
all  men  by  these  presents,  that  I,  John  Hillyer,  for  value  re- 
ceived, and  in  consideration  of  the  services  of  David  L.  Wil- 
son, Oliver  B.  Piiillips  and  Ed.  K.  Adams,  in  my  behalf,  as 
my  attorneys  in  two  cases  now  pending  in  the  Shelby  Circuit 
Court,  wherein  the  State  of  Indiana  is  plaintiff  and  I,  the 
undersigned,  defendant,  in  each  of  which  cases  I  am  charged 
with  grand  larceny,  hereby  transfer,  assign  and  set  over  to  the 
said  Wilson,  Phillips  and  Adams  all  my  right,  title,  claim 
and  interest  in  and  to  all  of  the  money  and  assets  belonging 
to  me  now  in  the  hands  of  William  C.  Davis,  not  exceeding 
the  sum  of  $150;  the  said  money  being  in  the  hands  of  said 
Davis,  and  held  by  him  for  my  use  and  benefit  in  the  capac- 
ity of  guardian  of  my  person  and  estate;  said  guardianship 
having  expired  on  the  27th  day  of  October,  A.  D.  1879,  and 
said  guardian  not  having  as  yet  made  to  the  court  his  final 
report  of  his  said  trust.  And  I  do  hereby,  and  by  these  pres- 
ents, appoint  and  select  the  said  Wilson,  Phillips  and  Adams, 
or  either  of  them,  as  my  attorneys  in  &ct,  to  receive  from  the 
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said  Davis,  or  from  any  other  person  having  the  custody  of 
the  whole,  or  any  part  of  the  said  money,  the  said  sum  of 
$150  of  said  trust  money  (to  have  and  to  hold  the  same  as 
their  own  forever)  as  fully  as  I  would  be  entitled  to  receipt 
for  the  same  to  any  person  in  the  custody  thereof.  In  wit- 
ness whereof,"  etc.     This  was  signed  and  acknowledged. 

On  the  day  this  instrument  was  executed  the  guardian, 
Davis,  preparatory  to  final  settlement  and  discharge  from  his 
trust,  employed  appellant  as  his  attorney  to  prepare  his  final 
report,  and  also  a  receipt  for  Hillyer  to  execute  for  the  J^245, 
to  be  filed  as  a  voucher.  This  receipt  the  guardian  presented 
to  Hillyer  in  the  presence  of  appellant,  with  the  request  that 
he  should  sign  it.  He  declined  to  do  so,  saying  that  he  had 
promised  to  give  his  attorneys  an  order  on  the  guardian  for 
$150.  The  final  report  so  prepared  contained  a  statement  of 
the  amount  due  Hillyer,  and  the  further  statement,  "  which 
amount  he,  the  guardian,  now  brings  into  court."  Being 
called  away,  the  guardian  left  the  report  and  money  with  ap- 
pellant, with  an  agreement  that  he  should  file  the  report  and 
pay  the  money  into  court  for  the  purpose  of  getting  a  final 
■discharge.  While  the  money  was  thus  in  the  hands  of  appel- 
lant, one  of  the  appellees  presented  to  him  the  written  instru- 
ment above  set  out,  at  the  same  time  giving  him  to  under- 
stand that  he  claimed  the  right  to,  and  the  right  to  receipt  for, 
the  sum  demanded,  viz.,  $150. 

Appellant  refused  to  pay  any  sum  upon  the  demand.  When 
th6  demand  was  made,  Hillyer  was  present  protesting  against 
the  payment  of  the  $150  to  appellees,  but  consenting  that 
$50  might  be  paid  to  appellee  Phillips  as  his  portion  of  the 
fee.  This  Phillips  refused,  unless  all  was  paid.  Appellant 
then  stated  that  as  there  was  a  controversy  as  to  the  right  to 
the  funds,  he  would  pay  the  same  into  court;  to  which  Phil- 
lips, representing  appellees,  assented.  Subsequently,  on  the 
same  day,  Hillyer  demanded  of  appellant  the  whole  amount 
of  $245,  and  appellant,  without  the  knowledge  of  appellees, 
paid  it  over,  took  his  receipt  to  the  guardian,  filed  and  pre- 
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senled  the  final  report  and  receipt  to  the  court,  and  procured 
the  guardian's  discharge.  Appellees  have  not  received  any 
portion  of  the  §150  mentioned  in  the  written  instrument 
above  set  out.  Upon  the  facts  so  found  judgment  was  ren- 
dered in  favor  of  appellees  against  appellant  for  $150.  The 
conclusions  of  law  were  excepted  to,  and  the  question  is  be- 
fore us  by  a  proper  assignment  of  error.  It  is  insisted  by  ap- 
pellant that  the  facts  found  do  not  make  a  case  against  him 
under  the  complaint  for  money  had  and  received.  A  stand- 
ard author,  citing  cases  in  support  of  his  statement,  gives 
the  following  as  cases  in  which  an  action  will  lie  for  money 
had  and  received:  "An  action  of  assumpsit  for  money  had 
and  received  is  an  equitable  remedy  that  lies  in  favor  of  one 
person  against  another,  when  that  other  person  has  received 
money  either  from  the  plaintiff  himself  or  third  persons,  un- 
der such  circumstances,  that  in  equity  and  good  conscience  he 
ought  not  to  retain  the  same,  and  which,  ex  aequo  et  bono, 
belongs  to  the  plaintiff."   4  Wait  Actions  and  Defenses,  p.  469. 

"  If  the  plaintiff's  right  to  the  money  is  established,  and 
the  defendant  is  shown  to  have  received  it  under  such  cir- 
cumstances that  he  ought  not  to  retain  it,  the  law  implies  a 
promise  to  pay  it  to  the  party  who  ought  to  Jbave  it."  4  Wait 
Actions  and  Defenses,  p.  469. 

"If  money  is  paid  to  an  agent  for  his  principal,  or  if  money 
is  given  by  one  to  another  to  keep  for  him,  and  the  agent  or 
depositary  deposits  it  in  bank  in  his  own  name,  the  principal 
mav  recover  it  of  the  bank  in  this  form  of  action."  4  Wait 
Actions  and  Defenses,  p.  470. 

"  Whenever  a  person  has  money  in  his  possession,  however 
he  may  have  come  by  it,  that  belongs  to  another,  and  which, 
ex  cpquo  et  bono,  he  has  no  right  to  retain,  the  person  to 
whom  it  belongs  may  maintain  an  action  for  it,  as  for  money 
had  and  received."     4  Wait  Actions  and  Defenses,  p.  471. 

"So  it  lies  against  the  assignor  of  a  debt  or  claim  who  af- 
VoL.  96.— 17 
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terward  receives  the  money  thereon  from  the  debtor."  4 
Wait  Actions  and  Defenses,  p.  473. 

Of  the  numerous  cases  cited  by  the  author  we  content  our- 
selves with  a  reference  to  the  following  only:  BuUard  v. 
Hascall,  25  Mich.  132 ;  Maaon  v.  Waite,  17  Mass.  560 ;  Beards- 
ley  \,  Rooty  11  Johns.  464  (6  Am.  Dec.  386).  St*e,  also,  Hunt 
V.  3Iilltf/an,  57  Ind.  141 ;  Fcrgv^ion  v.  Dunn,  28  Ind.  58 ; 
Hatien  v.  Robinson^  4  Blackf.  479;  3Ic  Queen  v.  State  Bank, 
2  Ind.  413;  Mulr  v.  Rand,  2  Ind.  291. 

In  the  case  in  hearing,  the  money  in  the  hands  of  Davis  be- 
longed to  the  ward,  Hillyer.  Upon  becoming  of  age  the 
guardianship  was  at  an  end;  he  became  immediatily  cntith^d 
to  it,  and  might  have  maintained  an  action  therefor  without 
previous  demand.  The  duty  of  Davis  was  to  pay  it  to  him 
and  not  into  court.  StatCy  ex  rcL,  v.  Steele,  21  Ind.  207 ;  Stroup 
V.  State,  ex  reL,  70  Ind.  495 ;  State,  ex  re!.,  v.  Fiemuu/,  46  Ind. 
206;  Scott  V.  State,  ex  reL,  46  Ind.  203;  Jones  v.  Jones^  91 
Ind.  378;  Voris  v.  State,  ex  reL,  47  Ind.  345;  Stujnjjh  v. 
Pfeiffer,  58  Ind.  472. 

Had  the  money  remained  in  the  hands  of  Davis,  and  had 
Hillyer  assigned  the  whole  of  it  to  appellees  by  a  written  as- 
signment such  cfs  that  above  set  out,  there  could  not  be  any 
question  about  the  liability  of  Davis  had  he  refused  to  pay  it 
over.  And  whatever  may  be  the  rule  at  law  and  the  prac- 
tice in  other  forums,  we  think  that  in  equity  and  under 
our  code,  blending  law  and  equity  in  the  practice,  Hillyer 
could  make  a  valid  assignment  of  a  part  of  such  fund,  and 
that  upon  such  an  assignment  Davis  would  have  been  liable 
to  the  appellees  whether  he  consented  to  the  assignment  or  not. 

After  stating  the  rule  at  law  Judge  Story  says:  "But  in 
cases  of  this  sort,  the  transaction  will  have  a  very  different 
operation  in  equity.  Thus,  for  instance,  if  A.,  having  a  debt 
due  to  him  from  B.,  should  order  it  to  be  paid  to  C,  the  or- 
der would  amount  in  equity  to  an  assignment  of  the  debt, 
and  would  be  enforced  in  equity,  although  the  debtor  had  not 
assented  thereto.  The  same  principle  would  apply  to  the  case 
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of  an  assignment  of  a  part  of  such  debt.  In  each  case,  a 
trust  would  be  created  in  jGivor'of  the  equitable  assignee  on 
the  fund,  and  would  constitute  an  equitable  lien  upon  it." 
Story  Eq.,  section  1044.  See,  also,  Morion  v.  Naylor, 
1  Hill,  583 ;  McKernan  v.  Mayhetv,  21  Ind.  291 ;  Indiana, 
etc.,  Go.  V.  Porter,  75  Ind.  428  ;  Groves  v.  Ruby,  24  Ind.  418 ; 
Lapping  v.  Duffy,  47  Ind.  51. 

It  is  contended  in  argument  that  ap})ellant  occupied  a  po- 
sition diflforent  from  that  of  Davis;  that  having  received  the 
money  from  Davis,  with  special  instructions,  he  became  the 
agent  of  Davis,  and  bound  to  obey  such  instructions,  and 
that  he  can  not  be  made  liable  for  so  doing;  that  Davis, 
under  the  instructions  given,  did  not  lose  control  of  the 
money,  and  hence  appellant  received  and  held  it  as  the  money 
of  Davis,  and  not  of  Hillyer.  We  think  the  position  not 
tenable.  In  the  first  place,  as  a  matter  of  fact,  appellant  did 
not  obey  the  instructions  of  Davis.  Instead  of  paying  the 
money  into  court  as  directed,  he  paid  it  to  Hillyer.  And  as 
the  money  did  not  belong  to  Davis,  but  to  Hillyer,  and  as  it 
was  the  duty  of  Davis  to  pay  it  over  to  Hillyer  and  not  into 
court,  there  can  be  no  doubt  that  Hillyer  had  the  right  to  de- 
mand it  of  appellant^  Had  Hillyer  made  such  demand,  and 
had  appellant  refused,  Hillyer  undoubtedly  might  have  main- 
tained an  action  for  it,  and  appellant  could  not  have  sheltered 
himself  behind  the  instructions  from  Davis.  Nor  could  Davis 
have  held  him  liable  for  paying  it  over  to  Hillyer.  Hillyer 
did  not  object  to  the  custody  by  appellant.  The  money  in  the 
hands  of  appellant  was  there  on  its  way  to  Hillyer,  the 
rightful  owner.  In  all  that  Hillyer  did  and  said  after  it 
came  into  the  hands  of  appellant,  he  ratified  the  act  of  Davis 
in  placing  it  there.  Upon  such  ratification  it  was  not  in  the 
power  of  Davis  to  recall  it,  as  against  the  demand  of  Hill- 
yer. This,  if  nothing  else,  distinguishes  the  case  from  those 
cited  by  appellant,  and  takes  it  out  of  the  rulings  made  in 
those  cases.  Appellant  received  and  held  the  money  as  the 
money  of  Hillyer,  and  in  equity  and  good  conscience  could 
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not  retain  it  from  him.  Ilillyer,  being  the  owner  of  the  money 
and  entitled  to  its  possesfJion  as  against  appellant,  had  the 
undoubted  right  to  assign  the  whole,  or  a  part  of  it,  to  ap- 
pellees. Upon  the  execution  of  the  written  assignment,  ap- 
pellees instead  of  Hillyer  became  entitled  to  the  portion  so 
assigned  as  against  both  Hillyer  and  appellant.  This  written 
assignment  could  not  be  and  was  not  overthrown  by  Hill- 
yer's  oral  objections  to  appellant  paying  to  appellees  the  por- 
tion so  assigned. 

No  question  has  been  made  in  this  court,  nor  was  any  niadc 
in  the  court  below,  upon  the  question  of  proper  or  necessary 
parties.  Hence  we  are  not  called  upon  to  indicate  any  opin- 
ion upon  that  question.  It  may  be  well  to  say,  however,  that 
as  the  case  comes  before  us,  it  can  not  be  urged  that,  by  our 
ruling,  we  bring  ourselves  into  conflict  with  a  line  of  cases, 
holding  that  a  party  should  not  be  subjected  to  several  ac- 
tions, by  different  assignees. 

After  a  very  careful  examination  of  the  record,  the  argu- 
ments of  counsel,  and  all  of  the  cases  cited,  with  others,  we 
are  of  the  opinion  that  the  judgment  of  the  trial  court  should 
be  affirmed.     It  is  therefore  affirmed,  with  costs. 

Filed  Dec.  18, 1883.    Petition  for  a  rehearing  overruled  June  19,  1884. 
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Liggett  r.  Firestone  et  al. 

Redemption.— /8%m/f'«  Sale.— When  Year  for  lUdemption  Begins  to  Jlun. 
— The  year  allowed  by  statute,  R.  S.  1881,  section  768,  for  the  redemp- 
tion of  real  estate  sold  at  sheriff's  sale,  begins  to  run  on  the  day  that 
the  purchaser  completes  his  purchase  by  the  payment  of  his  bid. 

From  the  Marshall  Circuit  Court. 

J.  D.  McLaren  and  H.  Corbin,  for  appellant. 
A,  G.  Gapron,  for  appellees. 

CoLERicK,  C. — This  action  was  instituted  by  the  appellant 
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against  the  appellees  Amos  C.  Miller  and  John  V.  Astlev 
as  sheriff  of  Marshall  county.  After  its  institution  the  ap- 
pellee Josiah  Firestone  was,  by  supplemental  complaint,  made 
a  defendant  thereto.  Miller  and  Astley  were  defaulted ;  Fire- 
stone filed  separate  demurrers  to  the  amended  and  supple- 
mental complaints,  which  were  overruled,  and,  he  declining]: 
to  answer  over,  final  judgment  was  rendered  in  favor  of  the 
appellant,  who,  not  being  satisfied  with  the  judgment  rendered 
in  her  favor,  moved  the  court  for  a  new  trial,  which  motion 
was  overruled,  and  from  the  judgment  so  rendered  she  has 
appealed  to  this  court.     The  errors  assigned  are : 

1st,  That  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

2d.  That  the  court  erred  in  limiting  the  appellant's  right 
to  redeem  to  less  time  than  one  year  allowed  by  the  statute. 

The  amended  complaint,  in  substance,  averred  that  Miller, 
on  the  20th  day  of  January,  1881,  recovered  a  judgment  in 
the  Marshall  Circuit  Court'  against  the  appellant  and  James 
F.  Liggett,  her  husband,  for  §987.46,  and  the  foreclosure  of 
a  mortgage  executed  to  him  by  them,  upon  certain  real  estate, 
which  is  described  in  the  complaint;  that  Astley,  as  such 
sheriff,  on  the  5th  day  of  March,  1881,  under  and  by  virtue 
of  an  order  of. sale  issued  upon  said  judgment,  offered  said 
real  estate  for  sale  to  satisfy  said  judgment,  and  that  Miller, 
by  his  attorney  of  record,  bid  therefor  $1,718.62,  and,  no  per- 
son bidding  more,  the  same  was  struck  off  to  him  for  said 
sum  ;  that  at  the  time  of  said  sale  there,was  due  to  Miller,  on 
his  judgment,  principal  and  interest,  the  sum  of  $997.41,  and 
the  further  sum  of  $74.05  being  the  costs  of  said  action  and 
expenses  of  sale;  that  Miller,  by  his  said  attorney,  receipted 
to  the  sheriff  for  the  amount  of  his  judgment,  and  paid  said 
costs  and  exp^^nses,  and,  thereupon,  said  sheriff  made  out  and 
tendered  to  Miller  a  of»rtlficate  of  purchase  for  said  real  estate, 
and  demanded  of  him  payment  of  the  balance  of  said  pur- 
chase-money, being  $647.16,  which  he  refused  to  pay,  and  de- 
nied that  said  attorney  had  any  authority  to  act  for  him  in 
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any  manner  in  said  foreclosure. proceeding  and  sale,  and  as- 
serted that  tlie  action  had  been  commenced  and  prosecuted  to 
judgment,  and  said  sale  made,  without  his  knowledge,  con- 
sent or  authoritv,  and  that  when  said  suit  was  commenced  he 
did  not  own  or  have  any  interest  in  said  mortgage,  or  the  debt 
which  it  was  given  to  secure,  and  repudiated  all  of  said 
proceedings,  and  declared  that  he  would  not  be  bound  by 
them,  and,  thereupon,  said  sheriff  commenced  proceedings  in 
the  Marshall  Circuit  Court,  by  notice  and  motion,  against 
Miller,  to  recover  the  balance  of  said  purchase-money,  which 
proceeding  was  still  pending;  that  said  sheriff,  by  reason  of 
the  facts  aforesaid,  had  been  prevented  from  completing  his 
return  to  said  order  of  sale;  that  the  balance*  of  said  purchase- 
money  was  due,  and  that  when  paid  it  would  belong  to  the 
appellant,  who  was  at  the  time  of  the  execution  of  said  mort- 
gajs^e,  and  still  was,  the  sole  owner  of  said  real  estate,  and  that 
there  were  no  junior  mortgages  or  other  liens  thereon  at  the 
time  of  said  sale,  or  since,  and  tha't  she  desires  and  intends 
to  redeem  said  real  estate  within  the  year  allowed  by  law  for 
redemption  after  said  sale  shall  6e  fully  consummated  by  the 
payment  of  the  purchase-money  therefor ;  that  she  files  her 
complaint  before  the  expiration  of  one  year  from  the  time 
said  sale  was  made,  ^o  as  to  save  any  question  as  to  her  right 
to  redeem  lapsing  or  being  waived  by  failing  to  claim  and  as- 
sert it  until  after  the  expiration  of  the  year  from  the  time  said 
real  estate  was  sold  bv  the  sheriff.  It  is  also  averred  in  the 
complaint  that  Milley  is  contesting  and  litigating  with  the 
sheriff  as  to  his  liability  to  pay  said  purchase-money,  or  any 
part  thereof,  for  the  reasons  aforesaid,  and  that  the  time  of 
the  termination  of  said  litigation  is  uncertain.  Wherefore 
she  prayed  that  her  right  to  redeem  said  real  estate  might  be 
held  in  abeyance  until  the  final  termination  of  said  litigation, 
and  until  the  completion  and  consummation  of  said  sale  by 
the  payment  of  said  purchase-money,  and  that  the  amount 
which  she  ought  to  pay  for  the  redemption  of  said  real  estate 
be  ascertained  and  fixed  by  the  court,  and  that  she  be  allowed 
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one  year  from  the  completion  of  said  sale  to  make  said  re- 
demption, and  other  relief. 

The  material  averments  in  the  supplemental  complaint 
were,  that  after  the  commencement  of  this  action  Firestone 
petitioned  the  court,  in  the  proceeding  instituted  by  said 
sheriff  against  Miller,  as  aforesaid,  to  be  made  a  party  thereto, 
alleging,  in  his  petition,  that  he  was  the  real  party  in  inter- 
est in  the  action  to  foreclose  said  mortgage,  and  that  said  real 
estato  was  bid  off  at  said  sheriff  \s  sale  for  his  benefit,  and  for 
him,  and  not  for  Miller.  It  was  also  therein  averred  that  the 
court  in  said  proceeding  found  that  the  facts  alleged  by  Fire- 
stone in  his  petition  were  true,  and  he  was  made  a  party  to 
said  proceeding,  and  was  ordered  by  the  court  to  pay  to  the 
sheriff  the  balance  of  said  purchase-money,  with  interest,  and 
that  upon  the  payment  thereof  by  him  the  sheriff  was  di-  . 
rected  to  execute  to  him  a  certificate  of  sale  for  said  real  es- 
tate; that  Firestone,  on  the  7th  day  of  July,  1882,  paid  to 
the  sheriff  the  amount  which  ho  was  so  ordered  bv  the  court 
to  pay,  and  that  said  sheriff,  on  said  day,  executed  to  him 
said  certificate  of  sale,  and  returned  said  order  of  sale,  and 
paid  to  the  clerk  of  the  court  the  balance  of  said  purchase- 
money,  amounting  to  $700.56,  and  that  the  same  was  then  in 
the  hands  of  said  clerk,  etc. 

The  action  was  determined  by  the  court  on  the  13th  day 
of  November,  1882,  by  the  rendition  of  a  judgment  in  favor 
of  the  appellant,  by  which  it  was  adjudged  that  she  might 
redeem  said  real  estate  on  or  before  the  20th  dav  of  Januarv, 
1883,  by  paying  to  the  clerk  of  the  court,  for  the  benefit  of 
Firestone,  the  sum  for  which  it  had  been  s(;]d,  viz.,  $1,718.62, 
with  interest  tiiereon  from  the  5th  day  of  March,  1881.  To 
the  rendition  of  this  judgment  the  appellant  excepted.  The 
reasons  assigned  by  her  for  a  new  trial  were,  that  the  finding 
and  judgment  of  the  court  was  not  sustained  by  sufficient 
evidence  and  was  contrarv  to  the  evidence,  and  that  said 
finding  and  judgment  was  contrary  to  law. 

We  infer  from  the  recitals  in  the  record,  that  no  evidence 
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was  introduced  on  the  trial  of  the  action.  It  was  unneces- 
sary for  the  appellant  to  introduce  any  proof  in  support  of  the 
averments  in  her  complaint,  as  the  default  of  Miller  and 
Astley,  and  the  refusal  of  Firestone,  upon  the  overruling  of 
his  demurrers,  to  answer  over,  was,  under  the  statute,  an  ad- 
mission by  them  of  the  truth  of  all  the  facts  well  pleaded  in 
her  complaints,  and  dispensed  with  and  obviated  the  neces- 
sity, which  would  have  otherwise  existed,  of  establishing,  by 
evidence,  the  facts  therein  averred.  Was  the  judgment  er- 
roneous? The  appellant  insists  that  it  was,  because  it  lim- 
ited the  time  for  the  redemption  of  the  real  estate  in  dispute 
to  a  shorter  period  than  that  to  which  she  was  entitled  under 
the  law.  It  will  be  observed,  by  the  allegations  in  the  com- 
plaint, original  and  supplomontal,  that  the  property  was  sold 
by  the  sheriff  on  the  5th  day  of  Marcli,  1881,  but  the  pur- 
chase-money therefor  was  not  paid  until  the  7th  day  of  July,. 
1882. 

The  question  presented  for  our  consideration  is,  when  did 
the  appellant's  right  of  redemption  expire?  The  determina- 
tion of  the  question  depends  solely  upon  the  correct  solution 
of  the  inclusive  one,  when  was  the  sale  completed?  If  it  was 
consummated  by  the  mere  sale  of  the  real  estate  by  the  sher- 
iff without  the  payment  of  the  purchase-money,  then  the  time 
for  redemption  expired  in  one  year  from  that  time,  viz.,  on 
the  5th  day  of  March,  1882,  while,  on  the  other  hand,  if  the 
payment  of  the  purchase-money  was  essential  to  complete  the 
sale,  the  time  for  redemption  did  not  expire  until  the  7th  day 
of  July,  1883,  being  one  year  from  the  time  the  purchase- 
money  was  paid.  The  right  of  redemption  expired  at  the 
one  time  or  the  other.  The  court  erred  in  fixing  it  at  the 
time  designated  in  the  judgment,  viz.,  January  20th,  1883, 
"The  right  to  redeem  property  sold  at  sheriff's  sale  upon  an 
execution  or  order  of  sale  issued  upon  ordinary  judgments, 
decrees,  or  other  judicial  proceedings  within  this  State,  is  reg- 
ulated by  statutory  law,  and,  to  be  made  available,  must  be 
exercised  within  one  year  from  the  date  of  sale/'     Cumminr/ff^ 
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V.  PoUinger,  83  Ind.  294.  In  liucker  v.  Steelman,  73  Ind.  396, 
it  was  held  by  this  court  that  "  The  right  to  redeem  is  purely 
a  statutory  one,  and  must  be  asserted  in  strict  conformity  to 
the  statute.  The  right  must  be  exercised  within  the  time 
and  in  the  manner  prescribed,  or  it  is  lost."  These  cases  set- 
tle the  question  that  the  court  below  possessed  jio  authority 
or  power  to  limit  or  extend  the  time  prescribed  in  the  stat- 
ute for  redemption. 

The  vital  question  is,  when  was  the  sale  under  considera- 
tion consummated?  It  is  settled  by  the  authorities  that  ju- 
dicial sales  must  be  for  cash.  Chapman  v.  Harwood,  8  Blackf. 
82  (44  Am.  Dec.  736)  ;  Ruckk  v.  Barbour,  48  Ind.  274;  Mc- 
(hrmick  v.  Walter  A.  Wood,  etc.y  Co.,  72  Ind.  518 ;  Garnahan 
V.  YerkeSy  87  Ind.  62;  Rorer  Judicial  Sales,  section  729.  In 
Chapman  v.  Harwood,  supra,  it  was  said  by  this  court :  "  Be- 
sides, if  the  sheriff  had  even  conveyed  the  land  without  receiv- 
ing the  purchase-money,  the  conveyance  would  have  been  void, 
because  he  had  no  authority  to  sell  except  for  cash.  He  is  a 
special  agent,  and  can  not  exceed  the  powers  which  the  law 
gives  him."  In  Ruckle  v.  Barhour,  supra,  it  was  held  that  the- 
payment  of  the  purchase-money  (Constitutes  a  condition  prece- 
dent to  the  power  of  the  sheriff  to  issue  a  certificate  of  pur- 
chase, and  that  a  certificate  issued  without  the  payment  of 
the  purchase-money  is  void,  because  the  sheriff  possesstis  no 
power  to  issue  it.  And  in  Carnahan  v.  Yerkes,  supra,  it  was 
held  that  it  is  the  payment  of  the  purchase-money  that  com- 
pletes the  sale.  The  principle  enunciated  in  these  cases  is 
founded  on  justice,  and  is  supported  by  reason.  They  estab- 
lish; or  recognize,  a  safe  and  salutary  rule,  to  be  applied  in 
cases  like  this.  A  puroliascr  at  a  sheriff's  sale  may  be  insol- 
vent or  irresponsible,  or  he  nuiy  have  no  intention  of  com- 
pleting his  purchase  by  paying  the  purchase-money,  or  he 
may  abandon  his  intention  of  consummating  the  purchase, 
if  such  intention  existed.  To  hold,  under  such  circumstances, 
that  the  person  desiring  to  redeem  must,  in  order  to  do  so, 
pay  to  such  purchaser  the  amount  bid,  but  not  paid,  by  him 
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for  the  property  would  unjustly  operate,  in  many  cases,  to 
the  prejudice  of  the  person  so  redeeming,  as  he  has  uo  assur- 
ance that  the  money  paid  for  redemption  will  be  restored  to 
him  in  case  the  purchaser  fails  to  complete  his  purchase  by 
paying  the  purchase-money. 

We  think,  and  therefore  hold,  that  a  sale  of  real  estate  by 
a  sheriff  upon  an  execution,  or  order  of  sjale,  can  not  be.  re- 
garded as  completed  or  consummated,  so  far,  at  least,  as  the 
right  of  redemption  is  involved,  until  the  purchase- money  is 
fully  paid,  and  that  the  time  allowed  by  the  statute  for  re- 
demption commences  to  run  from  that  time  and  not  before. 
In  this  case  the  purchase-money  was  not  fully  paid  until  the 
7th  day  of  July,  1882 ;  hence  the  appellant's  right  of  redemp- 
tion did  not  expire  until  one  year  from  that  time.  .  For  the 
error  of  the  court  in  fixing  the  time  for  redemption  at  an 
earlier  period  the  judgment  must  be  reversed. 

Per  Curiam. — The  Judgment  of  the  court  below  is  re- 
versed at  the  costs  of  the  appellee  Firestone. 

Filed  June  19,  1884. 


No.  11,409. 

Brattain  v.  Cannady. 

Guardian  and  Ward.—  Breach  of  Duty. — Responsibility  of  Quardian  for 
Consequence  of  his  Corrupt  in  (f  Female  Ward. — Where  a  guardian  of  the 
person  and  estate  of  a  minor,  a  female  juA.  entering  womanhood,  igno- 
rant, chaste,  of  weak  mind,  and  without  living  parents,  took  control  of 
her  person  and  placed  her  in  his  family  as  a  servant,  and,  knowing 
her  to  be  such  a  person,  took  indecent  liberties  with  her  person,  thereby 
exciting  her  passion,  telling  her  that  it  was  not  improper  for  her  to  per- 
mit him  to  do  so,  and  that  the  act  of  sexual  intercourse  would  not  in- 
jure her,  and  tluM-eafter,  while  aho  still  so  remained  in  his  family^  he, 
knowing  her  to  be  still  igiiorant  and  weak-minded,  negligently  suffered 
and  permitted  his  son,  a  well  grown  lad,  to  sleep  with  her  and  to  have 
sexual  intercourse  with  her,  whereby  she  became  pregnant,  the  guardian 
is  liable  to  the  ward  for  the  injury  so  suffered  by  her. 

From  the  Hamilton  Circuit  Court. 


MAY  TEEM,  1884.  267 


Brattain  r.  Cannadv. 


D.  MosSy  R.  R.  Stephenson  and  H,  A,  Lee,  for  appellant. 
A.  F.  Shirts,  G.  Shirts  and  W,  R,  Fei^tig,  for  appellee. 

Black,  C. — The  appellant,  Clara  E.  Brattain,  prosecuting 
ber  salt  as  a  poor  person,  brought  this  action  iigainst  the  ap- 
pellee. A  demurrer  to  the  complaint  for  want  of  sufficient 
facts  was  sustained.  The  action  was  commenced  in  Novem- 
ber, 1883. 

The  complaint  alleged  that  on  the  Ist  of  October,  1881,  the 
plaintiff  was  only  fifteen  years  of  age,  in  stature  small,  just 
verging  into  womanhood,  without  father  or  mother  living, 
chaste,  uneducated,  utterly  ignorant  of  the  meaning  of  the 
terms  sexual  intercourse,  and  of  the  fact  that  pregnancy  re- 
sults from  such  intercourse,  and  so  feeble  in  mind  as  to 
be  unable  to  discriminate  between  rijjht  and  wrong;  that 
at  said  date  the  defendant  was  the  duly  appointed,  qualified 
and  acting  guardian  of  her  person  and  estate,  and  he  had 
claimed  to  be  a(;ting  in  that  capacity  ever  since ;  that  shortly 
afiier  said  date  he  took  control  of  her  person,  placed  her  in 
his  family  as  a  servant,  and  continuously  afterward  kept  her 
ill  that  position  until  about  four  weeks  before  the  commence- 
ment of  this  suit ;  that  on  the  1st  of  December,  1881,  the  de- 
fendant, in  violation  of  his  duty  as  her  guardian  and  master, 
and  well  knowing  all  the  facts  aforesaid,  unlawfully  took  in- 
decent liberties  with  her  person,  at  said  county,  by  then  and 
there  unlawfully  embracing  her  and  handling  her  private 
parts  to  such  an  extent  as  to  excite  her  passions;  and  at  the 
same  time  he  informed  her  that  it  was  not  improper  for  her 
to  permit  his  said  caresses  and  to  submit  to  his  said  embraces ; 
that  he  continued,  almost  daily,  to  take  similar  liberties  with 
h(»r  person, and  to  repeat  to  her  that  such  conduct  was  not 
improper,  and  that  the  act  of  sexual  intercourse  would  not 
injure  her,  during  all  the  time  she  remained  in  his  service  and 
under  his  control  as  aforesaid,  well  knowing  that  she  still  re- 
mained ignorant  and  feeble  in  mind  as  aforesaid ;  that  during 
the  last  year  she  so  remained  in  his  service,  he  well  know- 


268  SUPREME  COURT  OF  INDIANA, 


Brattain  r.  Cannady. 


ing  all  the  facts  aforesaid,  unlawfully,  carelessly  and  negli- 
gently suffered  and  permitted  his  minor  son,  a  well  grown 
lad  of  about  the  age  of  the  plaintiff,  to  sleep  with  her,  and 
to  repeatedly  have  sexual  intercourse  with  her,  by  means  of 
which  sexual  intercourse  she  became,  and  at  the  time  of 
pleading  was  pregnant  with  a  bastard  child ;  that  after  her 
said  pregnancy  was  advanced  about  four  months,  the  defend- 
ant, well  knowing  her  condition,  took  her  to  the  residence  of 
a  neighbor  and  left  her  without  a  home  or  any  means  w-hat- 
€^er  to  provide  for  her  needs,  and  that,  in  consequence  of  her 
said  pregnancy,  she  had  bv'come  diseased  and  was  rendered 
wholly  unable  to  support  herself  by  her  labor,  or  to  make 
any  suitable  provisions  for  her  lying  in  and  the  expenses  she 
would  be  compelled  to  incur  in  becoming  the  mother  of  an 
illegitimate  child.  "Wherefore  the  plaintiff  says  that  by 
means  of  the  unlawful  and  wrongful  acts  of  the  defendant 
aforesaid,  and  by  reason  of  the  unlawful  and  wrongful  acts 
he  sufiered  and  permitted  as  aforesaid,  she  has  sustained  dam- 
age in  the  sum  of  §5,000,"  for  which  she  demanded  judgment. 

This  IS  a  peculiar  case.  The  improper  and  indecent  acts 
of  the  defendant,  which  the  plaintiff  permitted,  could  not 
render  him  liable  as  for  assault  and  battery;  and  his  failure 
through  negligence,  to  prevent  his  son  from  having  sexual  in- 
tercourse with  the  plaintiff,  could  not,  of  its(>lf,  render  hini 
pecuniarily  liable. 

The  defendant  was  entitled  under  the  statute,  section  2518, 
R.  S.  1881,  to  have  the  custody  and  tuition  of  the  plaintiff. 
She  was  bound  to  submit  to  his  exercise  of  that  right,  and 
she  was  entitled  to  his  protection.  He  w^as  bound  to  care  for 
and  to  promote  her  moral,  intellectual  and  physiral  welfare. 
Mr.  Schouler,  in  discussing  the  duties  of  guardians  (Dom. 
Rel.,  sec.  336),  says :  ^^ Guardians,  as  we  have  seen,  are  seldom 
appointed  where  there  is  not  some  property.  But  even  though 
the  ward  be  penniless,  we  are  not  to  suppose  that  one  vested 
with  the  full  right  of  custody  can  neglect  with  impunity 
those  offices  of  tenderness  which  common  charity  as  well  as^ 
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parental  affection  suggests.  For  to  the  orphan  he  stands  in 
some  sense  in  the  place  of  a  parent,  and  supplies  that  watch- 
fulness, care,  and  discipline  which  are  essential  to  the  young 
in  the  formation  of  their  habits,  and  of  which  being  deprived 
tiltogether,  they  would  better  die  than  live." 

For  the  purpose  of  deciding  the  case,  we  must  take  the 
averments  of  the  complaint  to  be  true.  Besides  being  of 
tender  age  and  innocent,  the  girl  was  of  weak  mind,  igno- 
rant and  unable  to  discriminate  between  right  and  wrong. 
Taking  advantage  of  the  confidential  relation  which  he  sus- 
tained to  her  and  of  the  control  which  he  possessed  over  her, 
he  corrupted  her  and  prepared  her  to  be  an  easy  victim  of 
the  lust  of  another  person  in  his  own  household,  where  he 
kept  her,  and  of  her  own  passions,  which  he  had  excited,  and 
of  her  ignorance  and  weak-mindedness,  of  which  he  had 
knowledge.  When  he  had  done  the  acts  imputed  to  him,  if 
they  did  not  of  themselves  subject  him  to  any  pecuniary  lia- 
bility, and  only  constituted  good  ground  for  removing  him 
from  the  guardianship,  they  placed  upon  him  a  requirement 
while  she  remained  under  his  personal  control,  he  knowing^ 
that  she  still  continued  ignorant  and  feeble  minded,  to  pro- 
tect her  from  the*  legitimate  consequences  of  his  acts  and  the 
surroundings  in  which  he  kept  her. 

If  the  complaint  is  true,  certainly  she  has  snffiered  griev- 
ously, and  we  can  not  say  upon  the  whole  complaint  that  her 
suffering  is  not  the  effect  of  his  wrong,  but,  on  the  contrary, 
we  think  that  the  complaint  sufficiently  connects  her  injury 
with  his  breach  of  duty  to  make  4iim  liable  for  the  damages 
which  she  claims.  We  are  unwilling  to  say  that  the  law 
affords  jier  no  redress  but  his  removal  from  the  guardianship. 

We  think  the  demurrer  to  the  complaint  should  have  been 
overruled. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellee. 
Filed  April  4, 1884.   Petition  for  a  rehearing  overrnled  June  19, 1884. 
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No.  8028. 

BUfiKAM   ET   AL.   V.    BuRK    ET   AL. 

^   Tfti 

ni  ^M  DKKt9, — I'j^row. — Mortaage. — Pleading. — EiJiibiL — Where  the  owner  of   ao 

iSi  S^  e'lui table  eutate  executes  an  instrument  to  secure  a  debt  without  de- 

M   zf^0  ik;ribing  the  land  in  it,  and  at  the  same  time,  and  as  a  part  of  the  same 

im  mi*  traimJiction,  executes  a  deed   containing  an  accurate  description,  and 

fi'aviM  it  in  escrow  to  be  delivered  to  the  other  party  upon  default  of  pay- 

rtji'iit,  in  a  suit  to  enforce  such  lien  such  deed  is  a  proper  exhibit,  and 

th<;  (hr-x.Tiption  therein  contained  will  supply  the  want  of  one  in  the 

nlUi'T  iriHtrument. 

Hamk.  —Title. — A  deed  while  held  as  an  escrow  conveys  no  title- 

MoK'HrAOK. — KqiiUabU  Estate, — The  owner  of  an  equitable  estate  may 
iriort^a^e  the  sjime,  and  such  estate  may  be  sold  upon  a  foreclosure. 

Hamk.  -  I'ondoiure, — j^Iisdesrription. — Rcj'ojnnaiion, — Where  a  mortgage  mis- 
<l«rt<'rib<-.h  tlie  land,  the  same  may  he  reformed  and  foreclosed,  notwith- 
NtaiuiinK  tiic  fact  that  it  has  already  been  foreclosed  by  such  mistaken 
dc*>v4'ription. 

|''KA<m<;K. — Exception. — No  question  is  presented  by  a  ruling  upon  a  de- 
niurn'r  unless  an  exception  is  saved. 

Kamk.  Juflgment. — Ilaitnless  Error, — Where  it  appears  aiBrmatively  that 
the  judgment  was  not  rendered  upon  a  given  paragraph  of  a  complaint, 
no  available  error  was  committed  in  overruling  a  demurrer  to  such  par- 
agraph, though  the  same  was  insufficient. 

From  the  Dearborn  Circuit  Court. 

F.  AdkinaoTiy  G.  M.  Roberts  and  W.  8.  Holman,  for  appel- 
lants. 

J.  D.  HayneSy  J.  K.  Thompson  and  W.  H.  BainbridgCy  for 
appellees. 

Best,  C. — Rebecca  Guard  and  Tinaothy,  her  husband,  ex- 
ecuted, as  was  alleged,  a  Inortgage  upon  the  real  estate  in  the 
complaint  described,  to  James  Burk,  one  of  the  appellees, 
and  he  brought  this  action  against  Timothy  Guard,  the  hus- 
band, and  against  various  persons  as  the  heirs  at  law,  of  Re- 
becca Guard,  who  had  died  intestate,  and  against  James 
Burkam,  one  of  the  appellants,  and  several  other  persons  as 
subsequent  lien  holders,  to  foreclose  said  mortgage. 

A  domnrrer  to  the  complaint  for  the  want  of  facts,  by  Jo- 
m*\)\\  Burkam  and  by  the  other  appellants,  some  of  whom  are 
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children  and  the  others  grandchildren  of  Rebecca  Guard,  de- 
ceased, was  overruled. 

A  demurrer  to  the  fourth  paragraph  of  the  cross  complaint; 
of  the  appellant  Joseph  Burkam  was  sustained,  and  a  de- 
murrer to  the  second  and  third  paragraphs  of  the  cross  com- 
plaint of  Edward  Hayes  was  overruled. 

Issues  were  formed,  trial  had  and  finding  made  in  favor  of 
the  appellee  James  Burk,  against  all  the  defendants,  and  in 
favor  of  Edward  Hayes,  against  all  the  other  defendants.  A 
motion  for  a  new  trial  by  Joseph  Burkam  was  overruled,  and 
judgment  was  rendered  upon  the  finding. 

These  several  rulings  are  assigned  ks  error  by  him,  and  the 
other  appellants  assign  as  error  the  ruling  upon  the  demur- 
rer to  the  complaint. 

The  complaint  averred,  in  substance,  that  on  and  prior  to. 
the  20th  dav  of  October,  1873,  one  Sarah  E.  Haves  was  the 
owner  of  the  land  described,  and  on  that  dav  entered  into 
an  agreement  with  said  Rebecca  Guard  and  Timothy  Guard, 
her  husband,  whereby,  in  consideration  of  their  agreement  to 
pay  a  certain  judgment  of  $558,  within  a  specified  time,  and 
to  pay  the  costs  accrued  and  to  accrue  in  a  certain  partition 
proceeding,  and  to  pay  her  annually  thereafter  during  her 
life  $100  on  the  3d  day  of  October  of  each  year,  and  to  pay 
the  taxes  that  should,  from  time  to  time,  be  assessed  npon 
said  land,  she  would  execute  to  said  Rebecca  a  deed  of 
conveyance  to  be  delivered  at  said  Sarah's  decease,  and 
she  would  allow  them  to  occupy  and  enjoy  said  real  estate 
and  the  rents  and  profits  therefrom  during  her  life;  that  in 
pursuance  of  said  agreement  said  Sarah  E.  Hayes,  on  the  17th 
day  of  December,  1873,  executed  a  deed  to  them  for  said 
premises,  and  delivered  it  to  one  Francis  Adkinson  to  be  by 
him  held  as  an  escrow  until  the  death  of  said  Sarah  E. 
Hayes,  when  it  was  to  be  delivered  to  Rebecca  Guard,  in  the 
event  that  she  and  her  husband  had  then  fully  complied  with 
their  contract;  that  prior  to  the  2d  day  of  April,  1874,  said 
judgment  of  .$558    had   been  fully  paid    to  said  Sarah  E. 
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H:!y  s;  that  the  taxes  and  costs  had  been  fully  paid,  and  that 
>:a'u\  ;.gi\'eaient  had  been  fully  kept  and  performed  by  them; 
that  on  said  day  said  Rebecca  Guard  and  Timothy  Guard, 
h'*r  husband,  executed  to  James  Burk  an  instrument  in  writ- 
ing to  secure  the  payment  of  a  n*ote  of  81,332  due  on  the  1st 
day  of  April,  1875,  which  he  then  held  against  said  Timothy 
Guard,  and  stipulated  that  if  said  sum,  as  well  as  certain 
costs  which  he  was  authorized  to  pay,  should  not  then  be  re- 
paid, their  title  to  said  premises  should  become  absolute 
in  said  Burk,  and  he  should  be  entitled  to  be  subrogated 
to  all  their  rights  under  their  contract  with  and  by  virtue  of 
their  deed  from  said  Sarah  E.  Hayes,  and  for  the  purpose  of 
fully  investing  said  Burk  with  their  title  in  case  said  debt 
should  not  be  paid,  they,  at  the  same  time  and  as  a  part  of 
said  contract,  executed  a  deed  to  him  for  said  land  and  placed 
it  in  the  hands  of  N.  S.  Given,  to  be  bv  him  delivered  to  said 
Burk  upon  the  death  of  said  Sarah  E.  Hayes,  upon  condition 
that  the  debt  should  not  then  be  paid.  It  was  further  aver- 
red that  the  debt  had  matured  and  remained  unpaid ;  that 
costs  and  taxes  had  been  paid  and  not  refunded,  etc. 

The  first  objection  made  to  the  complaint  is  that  the  land 
upon  which  t^e  mortgage  is  sought  to  be  foreclosed  is  not 
described.  No  description  is  found  in  the  body  of  the  com- 
plaint, but  the  deed  made  by  the  mortgagors  contains  a  de- 
scription, and  acopy  of  this  deed  accompanies  the  complaint, 
and  is  made  a  part  of  it.  It  is  insisted,  however,  that  this 
copy  is  not  a  proper  exhibit,  and  that  it  can  not,  therefore, 
supply  the  description.  This  depends  upon  its  nature,  and 
the  character  of  the  suit.  The  fact  that  it  was  placed  in  es' 
crow,  and  that  no  title  can  be  deduced  through  it  until  deliv- 
ery renders  the  question  exceedingly  doubtful.  It  is  certain 
that  alone  it  does  not  constitute  the  foundation  of  the  action. 
It  was,  however,  as  it  averred,  executed  at  the  same  time  and 
as  a  part  of  the  contract  creating  the  lien  the  appellee  seeks 
to  enforce,  and  this  fact,  as  it  seems  to  us,  renders  it  a  proper, 
if  not  a  necessary,  exhibit  in  connection  with  the  contract,  a 
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copy  of  which  was  also  filed.  At  all  events  the  question  is 
doubtful,  and  as  the  objection  does  not  affect  the  substantial 
merits  of  the  controversy,  we  do  not  think  the  complaint 
should  be  deemed  insufiBcient  for  such  reason. 

The  next  objection  urged  by  Joseph  Burkam  is  that  the 
complaint  shows  that  Rebecca  Guard  had  no  title  which  she 
-could  mortgage.  It  is  assumed  that  she  could  not  mortgage 
the  land  until  she  acquired  the  legal  title,  and  as  this  had  not 
been  done  her  mortgage  created  no  lien. 

The  deed  of  Sarah  E.  Hayes  was  in  escrow,  and  until  de- 
livery conferred  no  title.  This  is  well  settled.  Koons  v. 
Fergusony  25  Ind.  388 ;  Beri-y  v.  Anderaony  22  Ind.  36. 

It  does  not,  therefoi*e,  follow  that  she  had  no  interest  in 
the  land  which  she  could  mortgage.  By  her  purchase  she 
became  the  owner,  and  while  she  was  not  invested  with  the 
legal  title,  she  was  with  an  equitable  estate,  and  this  was  the 
subject  of  mortgage.  Westfcdl  v.  Stark,  24  Ind.  377 ;  CcUvert 
V.  Landgraf,  34  lud.  388 ;  Bibbler  v.  Walker,  69  Ind.  362. 

The  fact  that  the  purchase-money  had  not  been  fully  paid 
•does  not  affect  the  character  of  her  estate,  but  only  the  ex- 
tent of  her  interest.  This,  under  her  contract  of  purchase, 
however  small,  was  an  equitable  interest,  and  such  interest 
is  subject  to  mortgage,  as  before  stated.  This  objection,  there- 
fore, can  not  prevail. 

It  is  also  insisted  that  such  interest  as  she  acquired  by  her 
purchase  is  not  subject  to  sale  upon  an  execution.  This  may 
be  conceded,  and  yet  it  does  not  follow  that  the  court  pos- 
sessed no  power  to  order  such  interest  sold.  We  think  its 
authority  to  make  the  order  can  not  be  successfully  ques- 
tioned. This  disposes  of  all  the  objections  to  the  complaint, 
and  as  neither  of  them  is  well  taken,  it  must  be  deemed 
sufficient. 

The  appellant  Joseph  Burkam  next  insists  that  the  court 
erred  in  sustaining  a  demurrer  to  the  fourth  paragraph  of  his 
•cross  complaint.  The  record  &ils  to  show  that  an  exception 
Vol.  96.— 18 
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was  reserved  to  this  ruling,  and  hence  no  question  is  pre- 
sented by  it  in  this  court.  King  v.  Summitt,  73  Ind.  312  (38. 
Am.  R.  145). 

The  next  assignment  is  that  the  court  erred  in  overruling: 
the  demurrer  to  the  second  and  third  paragraphs  of  the  cross 
complaint  of  Edward  Hayes.  The  record  shows  affirma- 
tively that  the  judgment  rendered  in  favor  of  Edward  Hayes 
was  not  based  upon  the  second  paragraph  of  his  cross  com-^ 
plaint,  and  it  therefore  follows  that  he  was  not  injured  by 
such  ruling,  if  erroneous.  As  an  error  of  such  character 
will  not  work  a  reversal  of  the  judgment,  we  will  not  examine 
the  pleading.     Olds  v.  Moderwell,  87  Ind.  582. 

The  third  paragraph  of  Edward  Hayes'  cross  complaint 
alleged  that  he  held  a  mortgage  upon  a  portion  of  the  prem- 
ises in  dispute,  which  was  prior  to  any  lien  or  claim  of  ap- 
pellant Burkam  and  the  other  parties  to  said  action;  that 
said  mortgage  misdescribed  said  land ;  that  it  was  foreclosed 
and  sold  to  him  by  such  misdescription ;  that  all  the  parties 
had  full  notice  of  such  mistake  in  the  description  of  the 
premises  when  they  acquired  their  respective  liens.  Prayer 
for  a  reformation  and  foreclosure  of  the  mortgage. 

This  paragraph  was  sufficient.  Such  mortgages  may  be  re- 
formed and  foreclosed  notwithstanding  a  previous  foreclosure 
by  such  mistaken  and  erroneous  description.  This  has  several 
times  been  decided  by  this  court.  Conyers  v.  ilericleSy  75  Ind* 
443;  Jones  v.  Sweet,  77  Ind.  187 ;  Sanders  v.  Farrell^  83  Ind. 
28.     There  was,  therefore,  no  error  in  this  ruling. 

The  ruling  upon  the  motion  for  a  new  trial  is  not  urged 
as  error,  and,  therefore,  will  not  be  further  noticed. 

This  disposes  of  all  the  questions  in  the  record,  and  as  we 
are  of  opinion  that  no  error  has  intervened,  the  judgment 
should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoin<r 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed  in  all 
things,  at  the  appellants'  costs. 

Filed  June  19, 1884. 
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No.  10,671. 

•  Whipperman  t?.  Smith  et  al. 

MoBTGAOE. — Gonstruetion  cf  Omtraet, — AsstgnmerU  rf  Oerfificate  of  Slock  in 
Building  Association. — A  mortgage  "to  secure  the  payment,  when  the 
Bame  becomes  due,  of  three  shares  in  the  M.  Loan,  etc.,  Association  ** 
(which  had  been  assigned  by  the  mortgagor  to  the  mortgagee), "  in  value^ 
when  the  same  matures,  of  $600.  The  mortgagor  agrees  to  pay  promptly 
to  the  association  all  dues  on  said  shares ;  that  upon  his  failure  to  do  so 
the  mortgagee  may  foreclose,  as  a  part  of  the  purchase-money ,  for  all 
dues  necessary  to  complete  said  shares  to  make  them  par.  This  mort> 
gage  is  to  secure  the  purchase-money  for  the  property  herein  described, 
and  the  mortgagor  agrees  to  pay  said  sum  above  secured,''  secures  only 
the  payment  of  the  dues  necessary  to  secure  to  the  mortgagee  the  shares 
assigned  to  him,  and  not  the  payment  of  $600  by  the  association  upon 
maturity  of  the  stock. 

From  the  White  Circuit  Court. 

/.  M,  Justice,  for  appellant. 

M.  M.  Sm,  T.  F.  FaJmer,  A.  W.  Reynolds  and  E.  B.  Srf- 
lerSy  for  appellees. 

Elliott,  C.  J. — The  appellee  Jacob  C.  Smith  was  the 
owner  of  three  shares  of  stock  in  the  Monticello  Loan,  Saving- 
Fund  and  Building  Association,  and  assigned  them  to  James 
M.  Justice,  by  whom  they  were  assigned  to  the  appellant. 
The  assignments  are  to  the  following  tenor  and  effect : 

''For  value  received  I  hereby  sell,  transfer  and  assign  to- 
J.  M.  Justice  the  share  of  stock  within  named,  and  authorize 
the  secretary  to  make  the  necessary  transfer  on  the  books  of 
the  company.  Witness  my  hand  and  seal  this  11th  day  of 
May,  1877.  J.  C.  Smith. 

"  E.  B.  Selt.brs,  Secretary. 

"For  value  received  I  hereby  sell,  transfer  and  assign  to 
Henry  Whipperman  the  share  of  stock  mentioned,  and  author- 
ize the  secretary  to  make  the  necessary  transfer  on  the  books 
of  the  company.  Witness  ray  hand  and  seal  this  25th  day  of 
January,  1878.  Jam£s  M.  Justice. 

"Attest:  E.  B.  Sellers,  Secretary.'* 
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There  is  a  separate  assignment  of  each  of  the  three  shares^ 
but  they  are  all  alike,  and  in  setting  out  one  we  show  the 
legal  tenor  and  effect  of  all.  The  certificates  were  assigned 
to  Justice  in  payment  of  the  purchase-money  of  real  estate 
sold  by  him  to  the  appellee.  At  the  time  tlie  sale  was  made 
and  certificates  assigned^  the  appellees  executed  the  following 
mortgage : 

**This  indenture  witnesseth,  that  Jacob  C.  Smith,  of  AVhite 
county,  in  the  State  of  Indiana,  mortgages  and  warrants  to  J. 
M.  Justice,  of  Cass  county,  in  the  State  of  Indiana,  the  fol- 
lowing real  estate  in  White  county,  in  the  State  of  Indiana, 
to  wit :  Four  (4)  feet  off  of  the  north  side  of  lot  No.  four  (4) 
in  the  original  plat  of  the  town  of  Monticello ;  aljso  sixteen 
(16)  feet  off  of  the  south  side  of  lot  No.  three  (3)  in  the  origi- 
nal plat  of  the  town  of  Monticello,  to  secure  the  payment, 
when  the  same  become  due,  of  three  shares  in  the  Monticello 
Loan,  Saving  Fund  and  Building  Association,  Nos.  375,  376 
and  377,  in  value  when  the  same  matures  of  six  hundred 
dollars.  The  mortgagor  expressly  agrees  to  keep  paid  up 
promptly  all  dues  on  said  three  shares  assigned  to  the  mort- 
gagee herein,  coming  to  the  association ;  that  upon  his  fiiihire 
so  to  do  said  mortgagee  shall  have  thu  right  to  foreclose  as  a 
part  of  the  purchase-money  for  all  dues  necessary  to  complete 
said  three  shares  to  make  them  par.  That  this  mortgage  is 
given  to  secure  the  purchase-money  for  property  herein  de- 
scribed, and  the  mortgagor  expressly  agrees  to  pay  said  sum 
above  secured  without  relief  from  valuation  and  appraisement 
laws.  In  witness  whereof  the  mortgagors  have  hereunto  set 
their  bands  and  seals  this  23d  day  of  April,  1877. 

**  Jacob  C.  Smith. 
"EiTPHEMiA  Smith." 

Those  instruments  are  set  forth  in  the  complaint  of  the 
appellant,  and  it  is  averred  that  this  plaintiff  received  on  share 
No.  375  the  sum  of  one  hundred  and  fifty  dollars ;  that  there 
is  still  due  on  said  three  shares  seven  hundred  dollars  which  is 
wholly  unpaid.     Plaintiff  further  avers  that  said  Monticello 
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Loau,  Saving  Fund  and  Building  Association^  was  on  the  1st 
day  of  January,  1880,  when  all  shares  of  said  association  be- 
came due,  openly  and  notoriously  insolvent,  and  has  ever 
since  been  unable  to  pay  any  part  of  said  claims  now  due. 

Copies  of  the  certificates  of  stock  are  also  set  forth  in  the 
complaint,  and  there  is  no  promise  in  thera  to  pay  any  sum 
of  money ;  they  simply  recite  that  tlie  holder  is  entitled  to  a 
designated  share  of  the  capital  stock  of  the  association.  All 
that  the  certificates  assume  to  vest  in  the  person  to  whom 
they  were  issued  is  the  right  of  a  stockholder  of  the  association  ; 
there  is  no  undertaking  to  pay  money,  nor  is  there  any  promise 
that  such  rights  shall  Ik-  of  any  value.  No  action,  therefore, 
can  be  founded  on  them,  except  to  vindicate  the  rights  of  a 
stockholder,  or  to  recover  such  benefits  as  a  stockholder  la 
entitled  to  under  the  statute,  articles  of  association  and  by-laws 
of  the  corporation.  A  certificate  of  stock  does  not  carry  with 
it  a  contract  or  promise  to  pay  money.  It  simply  invests  the 
holder  with  the  rights  of  a  corporator.  If,  then,  the  appellant 
secured  the  rights  of  a  stockholder,  he  obtained  all  that  the 
certificates  assumed  to  confer,  and  there  was  no  breach  of  the 
provision  of  the  mortgage  which  secures  to  him  the  stock,  and 
this  i^  really  the  intention  of  that  instrument. 

The  assignment  of  a  certificate  of  stock  is  not  like  the 
endorsement  of  a  promissory  note  or  bill  of  exchange,  and 
there  is  no  liability  upon  such  an  assignment.  The  effect  of 
the  assignment  of  stock  in  a  corporation  is  to  transfer  title 
and  not  to  bind  the  assignor  to  any  personal  liability.  If,, 
therefore,  the  appellant  has  any  right  of  action,  it  must  be  by^ 
virtue  of  the  covenants  of  the  mortgage,  iov  none  is  created 
by  the  assignment  of  the  certificates. 

The  question  whether  the  complaint  does  or  does  not  state 
a  cause  of  action  depends  upon  the  meaning  of  the  provisions 
of  the  mortgage.  If  the  promise  in  the  mortgage  is  to  be 
construed  as  an  undertaking  to  pay  the  whole  amount  of  the 
certificates,  then  a  cause  of  action  is  stated,  but  if  it  is  to  be 
construed  as  an  undertaking  to  pay  the  dues,  so  as  to  secure  to 
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the  bolder  the  benefit  of  the  stocky  thdh  no  cause  of  action  is 
htatecL 

There  is,  as  appellant  asserts,  an  essential  difference  be- 
tween a  mortgage  containing  a  promise  to  pay  the  debt  and 
one  not  containing  such  a  covenant.  BueU  v.  Shumariy  28 
Ind.  464;  Griner  v.  Bvtler,  61  Ind.  362  (28  Am.  fl.  675); 
Ound  V.  Cue,  72  Ind.  34;  %)erry  v.  Dickinson,  82  Ind.  132; 
Bodkin  v.  Merit,  86  Ind.  560 ;  Loehr  v.  Golbom,  92  Ind.  24. 
There  is  in  the  mortgage  before  us  such  a  promise,  and  the 
question  is,  what  is  the  debt  which  the^ mortgagors  agreed  to 
pay?  They  are  bound  only  by  the  promise  in  the  mortgage, 
and  not  by  the  assignment  of  the  certificates,  for  we  can  not 
extend  the  effect  of  the  covenant  beyond  the  fair  and  ordinary 
meaning  of  the  language  in  which  it  is  expressed. 

There  is  no  promise  in  the  mortgage  to  pay  the  amount  of 
the  certificates,  nor  is  there  any  promise  to  pay  the  purchase- 
money  of  the  laud.  The  promise  is  to  pay  all  dues  and  is 
contained  in  these  words :  "  The  mortgagor  expressly  agrees 
to  keep  paid  up  promptly  all  dues  on  said  three  shares  as- 
signed to  the  mortgagee  herein,  coming  to  the  association ; 
that  upon  his  £iilure  so  to  do  said  mortgagee  shall  have  a 
right  to  foreclose,  as  a  part  of  the  purchase-money,  for  all  dues 
necessary  to  complete  said  three  shares  and  make  them  par." 
This  is  the  principal  promise  in  the  mortgage ;  it  is  this  which 
expresses  what  the  mortgagor's  undertaking  is,  and  as  one 
thing  is  definitely  expressed,  none  other  can  be  implied.  The 
express  statement  that  the  mortgagors  shall  pay  such  dues  as 
shall  keep  the  stock  at  its  face  value  excludes  the  inference 
that  they  are  bound  to  do  some  other  thing.  The  principal 
promise  is  not  to  j)ay  money  to  the  mortgagee,  nor  to  pay  the 
certificates  of  stock,  but  to  pay  suoii  dues  as  may  be  necessary 
to  keep  the  stock  in  force.  The  legal  effect  of  the  promise 
is,  that  the  mortgagor  shall  not  allow  the  dues  to  become  in 
arrears  and  by  such  a  default  cause  the  loss  of  the  stock  to 
the  mortgagee.  The  covenant  which  follows  the  promise  we 
have  set  forth  binds  the  mortgagors  to  perform  that  promise. 
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It  does  not  bind  them  to  do  something  ncft  before  mentioDed 
in  the  mortgage.  The  reference  is  to  a  promise  or  debt 
previously  set  forth  in  the  mortgage,  for  the  words  are  "and 
the  mortgagor  expressly  agrees  to  pay  the  sum  above  se- 
'Cured/^and  the  only  sum  mentioned  or  referred  to  is  the  sum 
sufficient  to  keep  all  dues  paid.  There  is  no  other  debt,  promise, 
or  undertaking  to  which  it  could  possibly  refer.  It  seems 
perfectly  clear  that  the  only  default  which  will  entitle  the  ap- 
pellant to  foreclose  the  mortgage  is  a  breaclt  of  the  promise 
to  keep  the  dues  paid. 

It  is  plain  that,  as  there  is  but  one  principal  promise  or 
undertaking  secured  by  the  mortgage,  the  covenant  "  to  pay 
the  sum  above  secured  "  can  only  refer  t6  the  one  main  prom- 
ise or  undertaking,  and  when  we  consider  the  character  of 
the  stock  and  the  law  under  which  the  building  association 
was  organized,  the  question  becomes  even  easier  of  solution. 
It  is  evident  that  the  transaction  was  simply  this,  that  the 
mortgagee  should  take  the  stock  for  his  real  estate,  and  that  the 
mortgagor  should  keep  the  dues  paid,  and,  as  the  only  agree- 
ment of  the  mortgagor  was  to  keep  the  dues  paid,  this  was  the 
only  agreement  which  the  mortgage  was  intended  to  secure. 

Judgment  affirmed. 

Filed  Jane  18,1884. 


No.  11,268. 

•  »  

The  State,  ex  rel.  McGregor,  v.  Cooprider,  Trustee. 

ScHOOi:.  Township. — Duty  of  Trustee.— Mandate. — It  is  the  duty  of  the 
trustee  of  a  school  township  to  apply  the  tuition  funds  of  the  township, 
when  received)  to  the  payment  of  its  indebtedness  for  tuition,  and  the 
performance  of  such  duty  by  the  proper  trustee  may  be  enforced  by  writ 
of  mandate. 

From  the  Clay  Circuit  Court. 

S,  J/.  McGh'egor,  L  M.  Oompton,  G.  A,  Knight  and  (7.  H. 
Knight,  for  appellant. 

G,  F.  MoNuU,  E,  S.  HoUiday  and  G.  A.  Byrd,  for  appellee. 
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HoWK,  J. — UpoQ  the  verified  application  of  the  appellant's 
relator,  William  W.  McGregor,  an  alternative  writ  of  mandate 
was  issued  in  this  cause,  directed  to  the  appellee,  Cooprider^ 
trustee  of  Harrison  School  Township.  The  appellee  appeared 
and  demurred  to  each  of  the  two  paragraphs  of  the  alternative 
writ,  upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  or  to  entitle  the  relator  to  a  per- 
emptory writ  of  mandate.  This  demurrer  was  sustained  bjr 
the  court  to  each  of  such  paragraphs,  and  to  these  rulings  the 
relator  excepted,  and,  declining  to  amend,  judgment  was  ren- 
dered against  him  for  appellee's  costs. 

Error  is  assigned  here  which  calls  in  question  the  decision 
of  the  circuit  court  in  sustaining  the  appellee's  demurrer  to 
each  paragraph  of  the  alternative  writ  of  mandate. 

In  the  first  paragraph  the  relator  alleged  that  on  the  26th 
day  of  March,  1883,  he  recovered  a  judgment  against  said 
Harrison  School  Township  in  the  sum  of  $697.75  for  services 
he  had  rendered  such  township  in  teaching  school,  and  in  the 
further  sum  of  $119.45  for  costs  of  suit;  that  such  judgment 
was  still  in  full  force,  unreversed  and  wholly  unpaid;  that- 
the  appellee,  Cooprider,  was  the  duly  elected,  qualified  and  act- 
ing trustee  of  said  Harrison  Schbol  Township,  and  he  then 
had  in  his  possession,  as  such  trustee,  funds  of  such  township 
for  tuition,  to  wit,  the  sum  of  $2,239.91,  out  of  which  he 
might  pay  the  relator's  judgment;  that  as  such  officer,  hav- 
ing the  necessary  and  appropriate  money  on  hand  with  which 
to  pay  off  and  satisfy  the  relator's  judgment,  it  was  the  ap- 
pellee's duty  to  do  soj  and  that,  although  the  relator  had 
made  demand  of  the  appellee,  since  the  said  sum  of  money 
came  into  his  hands,  to  pay  off  and  satisfy  the  relator's  judg- 
ment, yet  he,  the  appellee,  had  failed  and  refused  so  to  do ; 
and  the  relator  further  averred  that  he  had  no  adequate  legal 
remedy  by  which  he  could  enforce  the  collection  of  his  judg- 
ment, other  than  by  the  writ  of  mandate. 

In  the  second  paragraph  of  the  alternative  writ  the  relator 
alleged  that  on  the  26th  day  of  March,  1883,  he  recovered  a 
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judgment  against  said  Harrison  School  Township,  in  the 
court  below,  for^he  sum  of  $697,75,  for  services  he  had  ren- 
dered such  township  in  teaching  school  in  the  years  1869, 
1870, 1871  and  1872,ainder  the  administration  of  one  Robert 
Dalton,  who  was,  during  those  years,  the  duly  elected,  qual- 
ified and  acting  trustee  of  said  township;  that  in  each  of  the 
years  named  the  relator  taught  a  term  .of  school,  and  for  each 
of  the  said  terms  he  was  to  receive  the  sum  of  $200;  that  the 
relator  received  no  part  of  the  several  sums  of  money  so 
earned  by  him  in  teaching  the  said  terms  of  school  for  said 
township,  but  recovered  the  aforesaid  judgment  therefor,  which 
said  judgment  remains  in  full  force,  unreversed  and  wholly  un- 
paid ;  that  the  said  Robert  Dalton,  as  the  trustee  of  said  town- 
ship during  the  said  years,  became  a  defaulter  and  had  squan- 
dered and  misappropriated  large  sums  of  money  belonging  to 
the  different  funds  of  said  township  during  his  term  of  office; 
that  afterwards  one  Peter  Barrick,  as  the  successor  in  office 
of  said  Dalton,  in  a  suit  on  his  official  bond,  recovered  a  judg- 
ment against  him  and  his  sureties,  in  tho  court  below,  on  the 
19th  day  of  June,  1873,  in  the  sum  of  $2,086.75,  the  amount 
then  due  the  said  township  for  the  various  funds  from  the 
said  Dalton,  as  such  trustee;  that  in  said  judgment  there  was 
included  the  sum  of  $836.38,  belonging  to  the  common  school 
fund  of  said  township,  which  has  been  misappropriated  and 
squandered  by  said  Dalton  as  aforesaid ;  that  the  said  judg- 
ment, so  recovered  by  the  said  Barrick,  as  trustee,  against  the 
said  Dalton  and  his  sureties,  had  been  collected  and  paid  over 
in  full  to  the  trustees  of  such  township;  that  after  the  said 
funds  were  so  collected  on  said  judgment,  the  relator  made 
demand  upon  the  said  Barrick,  trustee  as  aforesaid,  and  upon 
each  of  his  successors  in  office  thereafter,  into  whose  hands 
the  money  vso  collected  on  such  judgment  came,  for  the  pay- 
ment of  the  money  so  due  him. 

And  the  relator  averred  that  the  said  fund  so  collected  on 
said  judgment,  and  belonging  to  the  common  >?chool  fund,  was 
the  fund  out  of  which  he  should  be  paid ;  that  the  appellee, 
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Cooprider,  was  the  duly  elected,  qualified  and  acting  trustee 
of  said  Harrisou  School  Township,  and  thsrt.  he  then  had  in 
bis  possession,  as  such  trustee,  common  school  and  tuition 
funds  of  said  township,  out  of  which  he  might  and  should  pay 
the  relator's  said  judgment  against  the  said  school  township, 
the  amount  of  such  funds  in  his  hands  being  $2,239.81 ;  that 
as  such  officer,  having  the  necessary  and  appropriate  money 
on  hand  with  which  to  pay  off  and  satisfy  the  Delator's  judg- 
ment, it  was  the  appellee's  duty  so  to  do ;  that,  although  the 
relator  had  made  demand  of  the  appelle^,  since  the  said  funds 
came  into  his  hands,  to  pay  off  and  satisfy  his  said  judgment, 
yet  he,  the  appellee,  had  failed  and  refused  so  to  do ;   that 

the  relator,  on  the  —  day  of ,  1883,  caused  an  execution 

to  be  issued  on  his  said  judgment,  and  placed  the  same  in  the 
hands  of  the  sheriff  of  C!av  couiitv,  who  afterwards,  on  the 

—  day  of ,  1883,  returned  the  same  for  the  reason  that 

there  was  no  property  found  upon  which  to  levy;  and  the  re- 
lator averred  that  he  had  no  adequate  legal  remedy  by  which 
he  could  enforce  the  collection  of  his  said  judgment  other 
than  by  writ  of  mandate.     Wherefore,  etc. 

We  are  of  opinion  that  the  court  clearly  erred  in  sustain- 
ing the  appellee's  demurrer  to  each  paragraph  of  the  alterna- 
tive writ  of  mandate.  It  was  shown  by  the  relator,  in  each 
paragraph  of  the  alternative  writ,  that  he  had  established  the 
validity  of  his  claim  against  Harrison  School  Township,  of 
which  township  the  appellee  was  the  trustee,  by  the  judgment 
of  a  court  of  competent  jurisdiction  as  well  of  the  subject- 
matter  as  of  the  parties,  which  judgment  was  in  full  force 
and  wholly  unpaid ;  and  that  the  appellee,  as  the  trustee  of 
the  township,  upon  the  relator's  demand  of  the  money  due 
on  his  said  judgment,  had  failed  and  refused  to  make  pay- 
ment thereof.  If  the  relator's  showing  had  gone  no  farther 
than  this,  each  paragraph  of  the  writ  would  have  been  suffi- 
cient to  withstand  the  appellee's  demurrer  thereto  for  the  want 
of  facts,  and  to  have  required  him  to  make  his  return  or  an- 
swer to  such  writ.     But  the  relator  went  further  and  showed, 
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in  each  paragraph  of  the  writ,  that  the  appellee,  as  trustee, 
had  in  his  possession  tuition  funds  of  the  township,  out  of 
which  the  relator^s  judgment  ought  to  and  must  be  paid, 
more  than  sufficient  to  pay  the  entire  amount  due  thereon.  If 
the  facts  stated  in  each  paragraph  of  the  writ  are  true,  and,  as 
the  case  is  now  presented,  their  truth  is  admitted,  the  relator 
is  clearly  entitled  to  a  peremptory  mandate  requiring  the 
trustee  of  the  township  to  pay  off  and  satisfy  his  said  judg- 
ment out  of  the  tuition  funds  'of  the  township,  no  matter 
when,  nor  from  whom,  such  funds  were  received  by  such 
trustee.  It  can  not  be  said  that  such  payment  would  be,  in 
any  proper  sense,  a  diversion  of  the  tuition  fund  of  the  town- 
ship from  the  purpose  to  which,  under  our  State  Constitution, 
fiuch  fund  "  shall  be  inviolably  appropriated."  This  point  is 
settled  by  this  court  in  Trustees  of  Town  of  Milford  v.  Simp- 
Mn,  11  Ind.  520,  which  was  an  appeal  from  a  judgment  di- 
recting the  application  of  the  school  fund  of  the  town  in  the 
eounty  treasury  to  the  payment  of  a  judgment  which  Simp- 
son had  previously  recovered  against  such  town,  for  his  ser- 
vices as  a  teacher  of  common  schools,  under  the  employment 
of  the  town  trustees.  'The  court  there  said:  "The  point 
made  is,  that  the  order  of  the  court  diverted  the  school  fund 
from  its  intended  purpose ;  that  the  fund  should  be  applied 
to  the  purposes  of  free  schools.  We  are  of  opinion  that  the 
order  of  the  court  applied  the  fund  to  the  precise  purpose 
for  which  it  was  intended.  The  appellee's  judgment  was  re- 
covered 'for  services  as  a  teacher  of  common  schools,^  under 
the  employment  of  the  trustees.*' 

A  school  corporation  must  pay  its  debts  just  as  any  other 
corporation.  If,  from  any  cause,  a  school  township  shall  be- 
come indebted  to  any  one  for  past  tuition,  it  seems  to  us  that 
any  tuition  funds  of  such  township,  then  on  hand  or  there- 
after received,  would  be  applicable  to  the  payment  of  its  past 
4ue  indebtedness  for  tuition  purposes ;  and  that  it  would  be 
the  duty  of  the  trustee  of  snch  township  to  apply  such  funds, 
when  received,  to  the  payment  of  any  such  past  indebtedness. 
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Where  such  official  duty  exists,  we  need  not  argue  for  the 
purpose  of  showing  that  the  performance  of  such  duty,  by 
the  proper  officer  charged  therewith,  may  be  enforced  by  writ 
of  mandate.  This  is  the  provision  of  the  civil  code  (section 
1168,  R.  S.  1881),  as  construed  in  many  decisions  of  this  court. 
Boardy  etc.,  v.  StatCy  ex  reL,  61  Ind.  379 ;  Je»stwp  v.  Carey,  61 
Ind.  584 ;  Smiih  v.  Johnson,  69  Ind.  55 ;  Duke  v.  Beeson,  79 
Ind.  24;   Gardner  v.  Haney^  86  Ind.  17. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  overrule  the  demurrer  to  each 
paragraph  of  the  alternative  writ  of  mandate,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Filed  June  18,  1884. 


No.  10,841. 

'  Hayes  r.  The  State,  ex  kel.  Murray. 

Drainage. — JSolke  to  Pay  Aa^-ii^menl. —  Publication  of. — Evidence.— A  single 
publication  of  a  proper  notice  to  pay  an  assessment  for  drainage,  made 
in  a  newspaper  of  the  county  thirty  days  before  the  time  fixed  for  pay- 
ment, is  a  compliance  with  section  4277,  B.  S.  1881,  and  is  sufficient  as 
to  time;  but  proof  that  "  a  notice  was  sent  to  the  land-owner  by  mail,'' 
without  evidence  of  the  time  when  or  place  where  it  was  sent,  or  the  con- 
tents of  the  notice,  is  not  siifTicient. 

From  the  Grant  Circuit  Court. 

G.  W.  Harvey,  for  appellant. 
/.  L,  Ouster,  for  appellee. 

BiCKNELL,  C.  C. — This  was  a  suit  by  the  appellee  to  re- 
cover assessments  for  benefits  under  the  drainage  act.  R.  S. 
1881,  chapter  49. 

The  defendant's  answer  was  the  general  denial. 

There  was  a  finding  by  the  court  for  the  plaintiff  for  $35.60. 
The  defendant's  motion  for  a  new  trial  was  overruled,  and 
judgment  was  rendered  on  the  finding. 

The  defendant  appealed.     The  error  assigned  is  overrul- 
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ing  the  motion  for  a  new  trial.  The  reasons  for  a  new  trial 
are,  that  the  finding  is  not  supported  by  sufficient  evidence, 
and  is  contrary  to  law  and  to  the^  evidence. 

The  appellee  moves  to  dismiss  the  appeal  for  a  defect  in 
the  assignment  of  errors  and  for  want  of  notice  of  the  ap- 
peal, but  the  appellant,  under  leave  of  the  court,  having 
amended  his  assignment  of  errors  and  given  proper  notice, 
the  motion  to  dismiss  the  appeal  is  overruled. 

The  appellant  claims  that  the  evidence  fails  to  show  no- 
tice requiring  payment  of  the  assessment. 

Section  4277,  R.  S.  1881,  provides  that  "  The  commis- 
sioner charged  with  the  execution  of  the  work,  *  *  *  shall 
assess  from  time  to  time  upon  the  lands  benefited,  ratably 
upon  the  amount  of  benefits  as  adjudged  by  the  court,  such 
sums  of  money  as  may  be  necessary  therefor,  not  exceeding 
the  whole  benefits  so  adjudged  upon  any  one  tract;  and  he 
may  require  the  same  to  be  paid  in  instalments,  not  exceed- 
ing twenty  per  cent,  per  month,  at  such  times  as  he  shall  fix 
after  thirty  days  notice  thereof,  to  be  given  by  personal  no- 
tice to  the  owner  of  such  land,  or  by  one  publication  in  a 
newspaper  published  in  each  of  the  counties  in  which  the 
lands  benefited  are  situated,  stating  when  and  where  such 
payiftent  shall  be  made." 

It  appeared  in  evidence  that  the  lands  affected  by  the  drain- 
age were  all  in  Grant  county,  and  that  the  amount  assessed 
against  the  appellant  was  $128,  and  that  twenty  per  cent, 
thereof,  together  with  an  attorney's  fee  of  $10,  amounted  to 
$35.60,  the  sum  for  which  the  judgment  was  rendered. 

The  appellee  undertook  to  prove  personal  notice  and  also 
publication;  he  was  not  required  to  do  both;  the  appellant 
claims  that  neither  was  sufficient. 

As  to  personal  notice,  the  only  evidence  is  the  following 
testimony  of  the  drainage  commissioner: 

"I  sent  the  defendant  a  notice  by  mail;  don't  remem- 
ber  that  I  saw  Hayes  and  talked  with  him  about  it.'' 
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This  was  iiisufficieDt ;  it  does  not  show  what  the  notice  was,, 
nor  when  it  was  sent,  nor  to  what  postoffice  it  was  sent. 

As  to  the  publication^  the  commissioner  thus  testified : 

^^  I  gave  notice  of  the  assessment  by  advertising/'  and  the 
following  notice  and  proof  of  publication  were  introduced 
in  evidence : 

"Order  to  Pay  Assessments. 

"All  persons  having  land  assessed  with  benefits  for  the 
construction  of  the  *  Tippey  Ditch/  situate  in  VanBuren, 
Monroe  and  Center  townships,  are  hereby  required  to  pay 
nie,  at  the  auditor's  office  in  Marion,  Indiana,  on  November 
7th,  1881,  twenty  (20)  per  cent,  of  said  assessed  benefits,  the 
same  being  necessary  for  the  construction  of  said  ditch  by  me 
as  ordered  by  the  circuit  court.  Elias  C.  Murray, 

"Oct.  6th,  1881.  Drainage  Commissioner." 

"State  op  Indiana,  Grant  County,  ss: 

"  Personally  appeared  before  me  John  Q.  Brownlee,  one 
of  the  publishers  of  the  Marion  Chronicle,  a  weekly  news- 
paper of  general  circulation,  printed  and  published  in  Marion,. 
Grant  county,  Indiana,  who,  being  duly  sworn,  upon  his  oath 
says,  that  the  attached  notice  was  duly  published  in  said  paper 
for  one  week,  which  publication  was  on  the  6th  day  of  Oc- 
tober, 1881.  John  Q.  Browni^ee. 

"Subscribed  and  sworn  to  before  me  this  8th  day  of  May^ 
1882.  John  H.  Zahn,  Clerk." 

We  think  this  was  sufficient  proof  of  publication.  Section 
4280,  R.  S.  1881,  declares  that  "This  act  shall  be  liberally 
construed  to  promote  the  drainage  and  reclamation  of  wet  or 
overflowed  lands." 

The  appellant  claims  that  the  notice  for  thirty  days  should 
be  counted  from  the  end  of  a  week  after  its  first  publication^ 
but  the  statute  is  satisfied  if  one  publication  has  been  made 
thirty  days  before  the  day  appointed  for  payment.  In  this 
case  there  were  thirty  days  between  the  day  of  the  publica- 
tion and  the  day  fixed  for  the  payment. 

The  appellant  claims  also  that  there  was  no  ratable  assess- 
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ment "  upon  the  amount  of  benefits  as  adjudged  by  the  court/* 
The  evidence  shows  that  the  assessments  were  duly  made  and 
approved  by  the  court. 

The  commissioner  testified  on  this  point  as  follows :  "  I 
levied  twenty  per  cent,  for  the  construction  of  the  ditch  on 
the  entire  assessment  of  benefits^  and  each  one  thereof;  it  was 
necessary.*' 

It  appeared  on  the  cross-examination  of  said  commissioner 
that  he  did  not  collect  the  assessments  from  all  of  the  parties 
assessed,  but  took  notes  from  some  of  them^  and  agreed  that 
they  need  not  pay  until  the  work  should  be  completed  up  to 
their  lands.  But  this  action  of  the  commissioner,  even  if  in- 
valid, had  no  effect  upon  the  ratable  assessment.  The  fail- 
ure of  the  commissioner  to  collect  from  some  is  no  defence 
for  others,  and  does  not  invalidate  the  ratable  assessment. 

There  was  evidence  tending  to  support  the  finding;  there- 
fore it  can  not  be  disturbed.  There  was  no  error  in  overrul- 
ing the  moti{)n  for  a  new  trial.  The  judgment  ought  to  be 
affirmed. 

Per  Curiam. — Jl  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  hereby 
in  all  things  afiBrmed,  at  the  costs  of  the  appellant. 

Filed  June  21, 1884. 


No.  11,646. 

Berry  v.  Nichols. 

ExBCunoN. — Exemption,  — Injunction.  — Pleading. — Practioe. — A  complaint 
bj  A.  against  a  sherifT,  showing  a  judgment  against  B.  before  a  justice 
of  the  peace,  the  filing  of  a  transcript  making  a  lien  on  land  of  the 
debtor,  a  subsequent  conveyance  of  the  land  to  A.,  the  issue  of  execu- 
tion to  the  sheriff  which  was  levied  on  the  land,  notwithstanding  a 
proper  claim  by  schedule  of  the  exemption  of  the  land  from  execution,, 
its  return  witho^it  sale  and  the  issue  of  a  venditioni  erponnSj  without  pra^- 
ipe,  upon  which  the  sherHf  was  about  to  sell  the  land,  and  praying  an  in- 
junction, is  bad  as  a  complaint,  but  ^ood  as  a  motion  to  set  aside  the  vendL 
for  irregularity,  and  there  is  no  error  in  overruling  a  demurrer  to  it. 
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Same, — Judgment. — A  judgment  on  such  a  complaint,  perpetually  enjoin- 
ing the  sale  and  relieving  the  land  of  the  lien,  is  not  authorized,  and  a 
motion  to  modify  it  so  as  merely  to  enjoin  a  sale  under  the  vendL  should 
be  sustained. 

From  the  Sullivan  Circuit  Court. 

J.  T.  Hays  and  H.  J.  Hays,  for  appellant. 
J,  G.  Briggs  and  (7.  E.  Barrett,  for  appellee. 

Hammond,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  as  sheriff  of  Sullivan  county,  to  enjoin  the  sale 
of  real  estate  under  a  venditioni  exponas,  issued  upon  a  judg- 
ment in  favor  of  Porter  Burks  against  Elizabeth  Boon.  The 
appellant's  demurrer  to  the  complaint  was  overruled.  He 
declined  to  answer,  and  judgment  was  rendered  in  favor  of 
the  appellee,  perpetually  enjoining  a  sale  of  the  real  estate 
under  the  judgment,  and  declaring  it  released  from  the  lien 
thereof.  The  appellant  moved  the  court  to  so  modify  the 
judgment  as  merely  to  enjoin  a  sale  of  the  real  estate  under 
the  writ  under  which  the  appellant  was  proceeding  to  sell 
when  this  action  was  commenced.  This  motion  was  over- 
ruled.  ♦ 

The  material  facts  stated  in  the  complaint  were  as  follows: 
On  November  17th,  1880,  Burks  filed  in  the  office  of  the 
olerk  of  Sullivan  county  a  transcript  of  a  judgment  obtained 
in  his  favor  before  a  justice  of  the  peace  against  Elizabeth 
Boon,  and  which,  by  the  filing  of  such  transcript,  became  a 
lien  upon  the  real  estate  in  controversy,  the  same  at  that  time 
being  owned  by  said  Elizabeth  Boon.  -  By  subsequent  con- 
veyances by  warranty  deeds  from  Elizabeth  Boon  and  others 
deriving  title  from  her,  the  title  to  the  land  vested  in  the  ap- 
pellee, subject  to  the  lien  of  said  judgment.  After  the  appel- 
lee became  the  owner  of  the  land,  an  execution  issued  on  said 
judgment,  and  was  placed  in  the  hands  of  the  appellant  as 
sheriff.  Elizabeth  Boon,  by  proper  inventory  of  her  prop- 
erty, including  the  real  estate  in* controversy,  and  by  proper 
affidavit,  demanded  of  the  appellant,  as  such  sheriff,  the  ex- 
emption of  such  real  estate  from  sale  under  said  execution. 
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It  is  averred  that  said  real  estate  and  all  other  property  then 
owned  by  Elizabeth  Boon  were  of  less  value  than  ^300.  The 
appellant  denied  her  right  to  exemption  and  levied  the  exe- 
cution upon  the  real  estate.  He  returned  the  execution  un- 
satisfied without  a  sale  of  the  property^  whereupon,  without 
any  prceeipe,  the  clerk  issued  a  venditioni  exponaa^  under  which 
the  appellant,  as  sheriff,  was  proceeding  to  sell  the  real  estate 
when  this  action  was  commenced.  There  is  no  averment  in 
the  complaint  that  the  judgment  was  rendered  upon  a  debt 
growing  out  of  contract,  express  or  implied. 

The  appellant  claims  that  Elizabeth  Boon  was  not  entitled 
to  exemption,  as  she  had  parted  with  the  title  to  the  real  es- 
tate before  the  issue  of  execution. 

Section  1  of  an  act  of  1852,  which  governed  the  present 
case,  provided  "  That  an  amount  of  property  not  exceeding 
in  value  three  hundred  dollars,  owned  by  any  resident  house- 
holder, shall  not  be  liable  to  sale  on  execution,  or  any  other 
final  process  from  a  court,  for  any  debt  growing  out  of,  or 
founded  upon  a  contract,  express  or  implied,  after  the  fourth 
of  July,  one  thouSiand  eight  hundred  and  fifty-two."  2  R.  S. 
1876,  p.  353. 

A  proper  construction  of  this  statute  makes  it  apply,  we 
think,  to  any  property  owned  by  the  judgment  debtor  to  which 
the  lien  of  the  judgment,  or  an  execution  issued  under  it, 
attaches  while  such  property  is  so  owned  by  him,  whether  it 
be  afterward  conveyed  "or  not.  Thus  interpreted,  the  statute 
allowed  Elizabeth  Boon  to  protect  herself  from  the  covenants 
of  her  deed  by  claiming  the  exemption  so  as  to  prevent  the 
sale  of  the  property,  the  same  as  if  it  had  not  been  conveyed 
aft^r  the  lien  of  the  judgment  attached  to  it. 

The  appellant  refers  to  Holman  v.  Martin,  12  Ind.  553,  and 
Thompson  v.  Ross,  87  Ind.  156.  In  the  former  case  the  real 
estate  had  never  been  in  the  name  of  the  judgment  debtor, 
and  he  never  claimed  to  own  it.  In  the  latter  case  there  was 
a  failure  of  evidence  to  show  that  the  execution  defendant 
Vol.  96.— 19 
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ever  owned  the  property.  It  was  held  in  each  case  that  the 
fiicts  did  not  show  a  right  of  exemption.  Those  cases  were 
quite  different  from  the  present^  and  the  decisions  therein  do 
not  conflict  with  what  we  now  hold  to  be  the  law. 

The  cases  of  Vandibur  v.  Love,  10  Ind.  54,  and  Godman  v. 
Smith,  17  Ind.  152,  strongly  support  Elizabeth  Boon's  right 
of  exemption,  provided  the  appellee's  complaint  had  shown 
that  the  judgment  was  such  as  authorized  an  exemption  of 
property  levied  upon  to  be  sold  for  its  satisfaction.  But  in 
this  respect  the  appellee's  complaint  was  defective.  It  should 
have  averred  that  the  judgment  was  rendered  upon  a  debt 
growing  out  of  contract,  express  or  implied,  for  if  it  grew 
out  of  tort,  the  exemption  was  not  allowable.  State,  ex  rel., 
V.  Melogue,  9  Ind.  196;  Keller  v.  McMahan,  77  Ind.  62; 
Tlumipson  v.  Boas,  supra.  In  the  absence  of  a  showing  to 
the  contrary,  it  must  be  presumed  that  the  oflBcer  properly 
performed  his  duty,  and  that  he  rightly  refused  the  exemption* 

A  venditioni  exponas  can  issue  only  when  directed  by  the 
judgment  plaintiff.  Section  741,  R.  S.  1881.  And  this  di- 
rection must  be  by  written  jproBcipe.  Section  678,  R.  S.  1881. 
Where  an  execution  issues  without  such  prcecipe,  it  is  irregu- 
lar, and  may  be  set  aside  on  motion.  2  Works  Pr.,  section 
1142.  As  the  complaint  averred  that  the  writ, under  which 
the  appellant  was  proceeding  to  sell,  issued  without  a  prceeipe, 
it  was  good  as  a  motion  to  set  the  writ  aside,  and  there  was  no 
error,  therefore,  in  overruling  the  demurrer.  But  the  com- 
plaint was  not  sufficient  to  authorize  a  decree  perpetually  en- 
joining a  sale  of  the  real  estate  under  the  judgment,  nor  to 
release  such  real  estate  from  the  lien  of  the  judgment.  The 
appellant's  motion  to  modify  the  decree  should  have  been 
sustained. 

The  judgment  is  reversed,  at  appellee's  costs,  with  instruc- 
tion to  the  court  below  to  modify  the  decree  in  accordance 
with  appellant's  motion. 

Filed  June  18,  1884. 
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No.  11,325. 

Locke  v.-  Catlett  et  al.  *^'  ^ 

96    ;»1 

Taxes. — Sale  of  Land  for, — Quieting  Title. — ComplainL — Lien  <^  Purdiaser,    ~ 

— Deed. — Recitals. — Exhibit. — Personal  Property. — A  complaint  bj  a  pur- 
chaser at  a  sale  of  lands  for  taxes  under  the  act  of  1872,  to  quiet  his 
title  or  enforce  a  lien  for  the  taxes  paid,  which  undertakes  to  state  the 
particulars  of  his  title,  is  bad  to  quiet  title  unless  it  aver  compliance 
with  every  requirement  of  the  law  required  to  make  a  valid  sale,  but  it 
is  good  to  enforce  the  lien  unless  the  sale  is  void  for  the  reasons  enu- 
merated in  section  255,  1  R.  8.  1876,  p.  128,  and  so,  also,  if  the  tax  deed 
be  made  part  of  the  complaint,  if  the  deed  do  not  recite  that  personal 
property  of  the  land-owner  could  not  be  found,  or  had  been  exhausted. 

From  the  Superior  Court  of  Vanderburgh  County. 

A,  Iglehari,  J,  E,  Iglehart  and  E.  Taylor,  for  appellant. 
A.  C.  Twner,  W.  W.  Ireland,  0.  Denby  and  D.  B.  Kum- 
ler,  for  appellees. 

Bicknell,  C.  C. — The  appellant  filed  a  complaint  against 
the  appellees  to  quiet  his  title  to  land  in  Evansville,  which 
he  had  purchased  from  the  county  auditor  at  private  sale  for 
taxes^  or  else  to  enforce  the  plaintiff's  lien  upon  said  land 
for  the  niooey  paid  by  him. 

The  first  paragraph  of  the  complaint  alleged  a  purchase 
from  the  auditor  at  private  sale  for  J246.71,  of  land  previ- 
ously offered  at  public  sale  by  the  county  treasurer  for  taxes 
due  and  unpaid,  but  unsold  for  want  of  bidders,  having  be- 
come delinquent  for  the  taxes  from  1872  to  1879  inclusively, 
amounting  to  $216.71 ;  that  said  sale  was  made  in  conformity 
to  law,  and  that  plaintiff  took  a  certificate  of  his  purchase ; 
that  the  time  of  redemption  having  expired,  and  said  land 
not  being  redeemed,  the  county  auditor,  on  September  30th, 
1882,  made  plaintiff  a  deed  for  the  land,  which  was  duly  re- 
corded ;  that  plaintiff  afterwards  paid  the  taxes  on  said  land 
for  1880  and  1881,  in  all  $40.29. 

The  second  paragraph  of  complaint  alleged  that  the  land 
was  duly  entered  for  taxation  in  the  names  of  the  appellees, 
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and  taxes  were  duly  levied  thereon  for  each  of  the  years  from 
1872  to  1879,  inclusively,  and  were  returned  delinquent  for 
each  of  said  years,  not  having  been  paid ;  that  the  land  was 
duly  offered  at  public  sale  by  the  county  treasurer  each  year, 
due  notice  thereof  having  been  given  at  the  proper  time  and 
place,  for  the  taxes,  penalty,  interest  and  costs,  accruing  for 
each  current  year,  and  the  delinquent  taxes  for  previous 
years,  and  was  not  sold  for  want  of  bidders,  and  that  on  the 
9th  of  February,  1880,  at  the  court-house  door  of  the  county, 
due  notice  having  been  given  for  the  delinquent  taxes  thereon 
due,  together  with  interest,  penalty,  costs  and  charges  for 
the  year  1879  and  said  previous  years,  and  said  land  not  be- 
ing sold  for  want  of  bidders,  the  same  was,  on  September 
13th,  1880,  duly  sold  by  said  auditor  at  private  sale,  pursu- 
ant to  section  247  of  the  act  of  the  General  Assembly  of 
Indiana,  approved  December  21st,  1872,  to  this  plaintiff,  for 
$246.71,  that  being  the  amount  of  taxes,  penalty,  interest 
and  costs  then  due ;  that  plaintiff  paid  said  sum  to  the  county 
auditor  and  took  from  him  a  certificate  of  purchase ;  that  the 
time  for  redemption  having  expired,  and  said  land  not  hav- 
ing been  redeemed,  said  auditor,  on  September  30th,  1882, 
made  plaintiff  a  deed  for  the  land.  This  paragraph  sets  out  a 
copy  of  the  deed,  which  is  in  the  form  prescribed  by  the 
statute  for  deeds  to  be  made  on  public  sales,  except  that  it 
states  a  private  sale  instead  of  a  public  one,  and  recites  that 
"  the  land,  having  been  previously  offered  at  public  sale,  to 
wit,  on  the  9th  day  of  February,  1880,  and  having  failed  to 
sell  for  want  of  bidders,  was  thereby  forfeited  to  the  State  of 
Indiana,  legal  publication  having  been  made  of  the  sale  of 
said  lands  on  the  said  9th  day  of  February,  1880,  and  none 
of  the  clauses  of  the  154th  section*  of  chapter  6,  R.  S.  1852, 
applying  to  said  land.'^ 

This  paragraph  states  that  said  deed  was  dated  and  acknowl- 
edged on  September  30th,  1882,  and  was  duly  recorded,  and 
that  the  plaintiff  thereby  became  the  owner  of  the  land,  but 
that  defendants  have  possession  and  refuse  to  recognize  his 


MAY  TERM,  1884.  293 

Locke  V.  Catlett  d  oL 

title ;  that  plaintiff  has  paid  $40.29  for  the  taxes  of  1880  and 
1881,  and  that  no  part  thereof  has  been  refunded  to  him. 
Wherefore  plaintiff  prays  that  if  not  entitled  to  the  possession 
of  the  land  he  may  have  jadgment  for  the  principal,  interest 
and  penalty  of  the  sums  so  paid  by  him,  to  wit,  for  $1,000, 
and  that  the  same  be  declared  a  lien,  etc. 

The  only  difference  in  the  prayer  of  these  paragraphs  is, 
that  in  the  first  paragraph  there  is  a  demand  that  the  title  be 
quieted.  The  defendants  demurred  jointly  and  severally  to 
each  paragraph  of  the  complaint,  and  these  demurrers  were 
sustained.  The  plaintiff  declined  to  amend  the  complaint, 
and  judgment  was  rendered  against  him  on  the  demurrers. 
He  appealed.  The  error  assigned  is  sustaining  said  demur- 
rers. The  claim  of  the  appellant  to  be  quieted  in  his  title  is 
founded  upon  sections  235  and  236,  1  B.  S.  1876,  p.  125,  and 
sections  247,  248  and  249, 1  R.  S.  1876,  p.  127. 

Section  235  provides  that  '^  In  case  sales  of  any  land  for 
taxes  shall  not  be  perfected  for  want  of  bidders,  the  same  shall 
be  considered  forfeited  to  the  State,  to  be  disposed  of  as  may 
be  provided  by  law ;  and  until  so  disposed  of  or  redeemed  shall 
be  continued  on  the  duplicate,  charged  with  all  arrearages 
for  which  it  was  so  forfeited,  and  interest ;  and  shall  be  an- 
nually assessed  and  charged  with  all  accruing  taxes,  penalties 
and  interest,  as  other  lands.'' 

Section  236  provides  that  ''Such  lands  shall  be  annually 
offered  for  sale,  and  on  the  same  terms  as  other  delinquent 
lands ;  and  until  sold  for  the  amount  of  all  arrearages  may 
be  redeemed,''  etc. 

Section  247  is  as  follows :  "Any  forfeited  or  unsold  tax 
land  may  be  purchased  at  private  sale,  upon  application  there- 
for to  the  proper  county  auditor,  and  upon  paying  to  the 
county  treasurer,  on  the  certificate  of  the  county  auditor,  the 
amount  for  which  the  same  was  or  should  have  been  first  of- 
fered,  with  interest  upon  said  amount  at  ten  per  cent,  per  an- 
num, to  be  computed  from  the  date  at  which  said  land  was 
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or  should  have  been  so  offered  to  the  time  of  making  such 
application  and  payment." 

Section  248.  "  Upon  application  and  payment  being  made 
as  above  provided^  the  auditor  shall  execute  to  such  purchaser 
a  certificate  conveying  the  same  interest  in  and  to  said  lands 
as  would  be  acquired  by  virtue  of  an  original  public  sale,  as 
herein  provided." 

Section  249 :  "All  the  provisions  of  laws  relative  to  the 
execution  of  deeds  for  land  sold  at  public  sale  shall  be  ap- 
plicable to  lands  sold  at  private  sale  pursuant  to  the  provi- 
sions of  this  act :  Provided,  That  no  deed  shall  be  made  until 
after  the  expiration  of  two  years  from  the  time  when  such 
land  was  or  should  have  been  offered  at  public. sale." 

It  is  claimed  that  these  provisions  for  a  private  sale  of  land 
for  taxes  are  unconstitutional.  See  the  Constitution  of  the 
United  States,  14th  amendment,  section  1 ;  R.  S.  1881,  sec- 
tion 1143;  Cooley  Tax.  339.  These  statutes  had  a  short  ex- 
istence. They  were  enacted  in  1872,  and  are  not  in  the  re- 
Tision  of  1881. 

The  constitutional  question  above  suggested  is  discussed  by 
the  parties  in  their  briefs,  but  need  not  be  decided  here,  be- 
cause it  is  immaterial  so  far  as  the  present  case  is  concerned. 

So  far  as  the  complaint  seeks  to  quiet  title  it  is  insufficient. 
It  undertakes  to  set  out  the  particulars  of  the  plai n tiff  ^s  title, 
:and  fails  to  state  anything  as  to  personal  property. 

A  party,  alleging  title  under  a  sale  of  land  for  taxes,  must 
show  that  every  provision  of  the  statute  has  been  complied 
with,  and  especially  he  must  show  either  that  there  was  no 
personal  property  of  the  owner,  or  that  such  property  had 
been  exhausted.  Ellis  v.  Kenyon,  25  Ind.  134 ;  Smith  v.  Kyler, 
74  Ind.  575;  McWhinney  v.  Brinker,  64  Ind.  360. 

Ordinarily,  this  is  matter  of  evidence,  but  where,  in  such 
a  case,  the  plaintiff  undertakes  to  state  the  particulars  of  his 
title  in  his  complaint,  the  pleading  will  be  defective  if  any  of 
the  material  steps  are  omitted.  Keepfer  v.  Force,  86  Ind.  '81. 
It  is  not  sufficient  to  state  that  the  sale  was  duly  made ;  that 
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is  a  conclusion  of  law.  The  first  paragraph  of  the  complaint 
is  also  insufficient  as  to  the  claim  for  quieting  title,  because 
it  fails  to  allege  that  the  defendants  make  any  claim  to  the  ti- 
tle or  the  possession.     NvMer  v.  Fouch,  86  Ind.  451. 

In  the  second  paragraph  of  the  complaint  the  tax  deed  is 
incorporated.  "  Such  deed  shall  be  prima  fade  evidence  of  the 
regularity  of  the  sale  of  the  premises  described  in  the  deed, 
and  of  the  regularity  of  all  prior  proceedings,  and  prima 
fade  evidence  of  a  good  and  valid  title  in  fee  simple  in  the 
grantee."     R.  S.  1881,  section  6480. 

The  deed  contains  no  recital  as  to  personal  property.  It 
has  been  repeatedly  held  that  unless  the  tax  deed  shows  that 
personal  property  of  the  land-owner  could  not  be  found  or 
was  exhausted,  it  alone  does  not  show  title.  Ward  v.  Mont" 
^omer-jfy  57  Ind.  276 ;  Steeple  v.  Downing^  60  Ind.  478 ;  Far- 
rar  v.  Clark,  85  Ind.  449 ;  Barton  v.  J/c  Whinney,  85  Ind. 
481 ;  Sehrodt  v.  Deputy,  88  Ind.  90.  So  far  as  the  second 
paragraph  of  the  complaint  demanded  quieting  of  title,  it  was 
insufficient.  The  appellant  claims  that  if  his  deed  is  in- 
valid, he  is  nevertheless  entitled  to  a  lien  upon  the  land  for 
the  sums  paid  by  bim  as  stated  in  the  complaint,  with  inter- 
est thereon  from  the  day  of  sale. 

Section  256, 1  R.  S.  1876,  p.  129,  provides  that, "  If  any  con- 
veyance, made  by  the  county  auditor,  pursuant  to  a  sale  made 
for  non-payment  of  taxes,  shall  prove  to  be  invalid  and  inef- 
fectual to  convey  title,  for  any  other  cause  than  such  as  are 
enumerated  in  the  preceding  section,"  the  State's  lien  for  taxes 
and  all  lawful  purposes  shall  be  transferred  by  such  deed  to 
the  grantee,  who  may  recover  from  the  owner  of  the  land  the 
amount  he  paid  for  taxes  and  all  lawful  charges,  with  interest 
at  twenty-five  per  cent,  from  the  day  of  sale,  and  also  the 
amount  paid  by  him  for  all  subsequent  taxes,  with  like  inter- 
est, and  that  the  same  shall  be  a  lien  on  the  land,  etc. 

Section  257,  p.  129,  siiipra,  provides  that  "Any  person  hold- 
ing any  deed  of  lands,  executed  by  the  county  auditor  for  the 
non-payment  qf  taxes^  may  commence  a  suit  *  *  to  quiet  his 
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title  thereto^  without  taking  possession  of  such  lands.''  And 
if^  upon  the  hearing  of  such  cause,  it  shall  appear  that  his 
title  was  invalid  for  any  cause  not  enumerated  as  aforesaid^ 
the  court  shall  ascertain  and  give  judgment  for  the  plaintiff 
for  the  sums  paid  by  him,  and  interest  to  be  computed  at  the 
rate  of  twenty-five  per  cent,  per  annum,  and  in  default  of 
payment  thereof,  may  direct  the  land  to  be  sold  to  satisfy  the^ 
same,  etc. 

The  appellees  claim  that  '^  if  the  pretended  sale,  alleged  by 
appellant,  was  no  sale  within  the  meaning  of  the  law,  he  caa 
have  no  lien,  as  the  lien  is  given  only  to  purchasers  at  tax 
sales,  and  not  to  purchasers  at  sales  unknown  to  the  law ;  in 
.other  words,  those  made  without  authority  of  law.  But  the 
lien  is  given  by  the  statutes  to  all  who  have  paid  the  taxes 
due  the  State,  and  who  hold  the  county  auditor's  deed  exe* 
cuted  for  the  non-payment  of  su(;h  taxes.''  The  lien  is  given 
because  of  the  invalidity  of  the  title,  and  the  object  of  it  is 
obvious. 

Sections  256  and  257,  supra,  provide  for  cases  where  the 
conveyance  was  ineffectual  to  couvey  title,  and  where  the 
plaintiff's  title  was  invalid  for  some  cause  not  enumerated  in 
the  next  preceding  section. 

In  the  present  case  the  plaintiff's  title,  as  stated  in  the 
complaint,  was  invalid  for  causes  not  enumerated  in  said  pre- 
ceding section.  And  section  6521,  R.  S.  1881,  provides  that 
*•' All  liens  for  taxes,  and  all  penalties,  *  *  accrued  under 
former  laws,  and  existing  at  the  time  of  the  passage  of  this 
act,  are  hereby  continued  in  force." 

Under  the  averments  of  the  complaint  in  this  case,  and  in 
view  of  the  following  decisions  of  this  court,  we  think  that 
although  the  plaintiff's  tax  deed  was  ineffectual  to  convey 
title,  yet  he  is  entitled  to  the  lien  demanded.  Flinn  v.  Par- 
sonSy  60  Ind.  573 :  Duhe  v.  Brovm,  65  Ind.  25 ;  Hosbrook  v. 
Schooley,  74  Ind.  51 ;  Sloan  v.  Sewell,  81  Ind.  180;  Parker  v. 
Ghddard,  81  Ind.  294 ;  Orecdivs  v.  Mann,  84  Ind.  147 ;  JJjn- 
kins  v.  Bioey  84  Ind.  342;  Beed  v.  EarhaH,  88,  Ind.  159. 
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The  complaint  being  sufficient  as  to  a  part  of  the  relief  de- 
manded, the  court  below  erred  in  sustaining  the  demurrera 
thereto.     Anderson  v.  Ackerman,  88  Ind.  481. 

The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellees, and  this  cause  is  remanded,  with  instructions  to  the 
court  to  overrule  the  demurrers  to  the  complaint. 

FUed  April  17,  1884. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C.  C. — The  appellee  claims  that  if  a  tax  sale 
of  land  be  void,  the  purchaser  will  not  be  entitled  to  a  lien 
on  the  land  for  his  purchase-money. 

The  cases  cited  in  the  principal  opinion  show  that  this 
claim  can  not  be  sustained.  See,  also,  Ward  v.  Montgomery, 
57  Ind.  276 ;  Hosbrook  v.  Scfiooley,  74  Ind.  51 ;  Cooper  v. 
Jackson,  71  Ind.  244;  I/iwson  v.  Hilgenberg,  77  Ind.  221. 
In  Orecelius  v.  Mann,  cited  in  the  principal  opinion,  this 
court  said,  by  Elliott,  J. :  "  It  is  expressly  declared  by 
statute,  and  has  often  been  decided  by  this  court,  that,  although 
the  tax  sale  be  utterly  void,  the  purchaser  *  *  will  be  entitled 
to  hold  and  enforce  a  lien  for  the  taxes  paid  by  him.  The 
theory  of  the  law  is  that  the  purchaser  at  such  sale  succeeds 
to  the  Hen  of  the  State." 

The  appellee  claims  that  this  doctrine  ought  not  to  be  ap- 
plied to  the  present  case,  because,  as  he  avers,  section  247, 1  R. 
8.  1876,  p.  127,  which  authorized  private  sales  by  the  county 
auditor  of  forfeited  or  unsold  tax  land,  is  unconstitutional, 
and  he  insists  that  no  right  can  be  acquired  under  an  uncon- 
stitutional law.  If  it  were  conceded  that  such  sales  were 
unconstitutional,  so  that  the  auditor^s  conveyance  was  in- 
valid and  ineffectual  to  convey  title,  the  lien  of  the  State  for 
the  taxes  would  not  thereby  be  impaired.  Section  256,  1  R. 
S.  1876,  p.  129,  declares  that,  *'If  any  conveyance,  made  by 
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the  county  auditor^  pursuant  to  a  sale  made  for  non-payment 
of  taxes^  shair  prove  to  be  invalid  and  ineffectual  to  convey 
title,  for  any  other  cause  than  such  as  are  enumerated  in  the 
preceding  section,  the  lien  which  the  State  had  on  such  land 
for  its  rightful  proportion  of  taxes,  *  *  shall  remain  in  full 
force,  and  shall  be  transferred  by  such  deed  to  the  gmntee/'  etc. 

In  the  present  case,  if  the  county  auditor  had  no  consti- 
tutional power  to  make  a  private  sale  of  forfeited  or  unsold 
land  for  taxes,  then  his  deed  was  invalid  and  ineffectual  to 
convey  title;  if  he  had  such  constitutional  power,  his  deed 
was  invalid  and  ineffectual  to  convey  title  for  ot)ier  reasons, 
stated  in  the  principal  opinion,  which  were  not  "  reasons  enu- 
merated in  said  preceding  section."  The  deed  being  invalid, 
the  State's  lien  for  the  unpaid  taxes  is  transferred  to  the 
grantee,  whatever  be  the  cause  of  such  invalidity,  provided 
it  be  not  one  of  the  causes  enumerated  in  the  said  preceding 
section.     The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — The  petition  is  overruled. 

Filed  June  21,  1884. 
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No.  9087. 
McSWEENEY   ET   AL.    V.    McMlLLEN   ET   AL. 

Infancy. — Pleading. — Pretnimption. — In  pleading  a  contract  it  is  not  nec- 
essary to  aver  that  the  party  sought  to  be  bound  was  an  adult,  as,  in  the 
absence  of  averment  and  proof,  that  fact  will  be  presumed. 

Evidence. — Tax  Duplicdte. — Parol  Partition. — Where  it  is  in  controversy 
whether  a  parol  partition  had  been  made,  the  tax  duplicate  showing 
that  the  lands  were  taxed  to  the  respective  persons  to  whom  they  were 
supposed  to  have  been  allotted,  is  admissible  in  evidence  as  tending  to 
show  the  partition. 

ii\MK.— Declarations  of  Ancestor. — Heir. — Title. — Where,  in  partition,  the 
title  is  in  question,  declarations  of  an  ancestor  from  whom  a  party 
claims  by  descent,  to  the  efiect  that  the  ancestor  had  no  title,  are  admis- 
sible against  such  heir. 

Samr. —  Wiinesi. — There  is  no  error  in  refusing  to  allow  a  question  to  a 
witness,  any  answer  to  which  would  be  wholly  immaterial,  and  when  no 
reason  for  asking  the  question  is  given. 
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8ahe. — Dedarations  of  Grantor. — Declarations  by  a  grantor  in  disparage- 
ment of  the  title  granted,  made  after  tlie  grant  and  in  ttte  absence  of 
the  grantee,  are  not  proper  evidence  against  the  grantee. 

From  the  Bush  Circuit  Court. 

F.  J.  Hall  and  T,  J.  NewMrk,  for  appellants. 

G.  (7.  Clark,  W.  A.  Cvllen  and  B.  L.  Smith,  for  appellees. 

Franklin,  C. — Appellants  filed  against  appellees  a  peti- 
tion for  the  partition  of  ninety-seven  acres  of-  land,  and  part 
of  the  north  half  of  lot  No.  56,  in  the  town  of  Rushville, 
and  alleging  that  Mary  A.  E.  McSweeney  is  the  owner 
of  the  undivided  one-third  of  the  land  and  one-half  of  that 
portion  of  the  lot,  and  asking  that  it  be  set  apart  and  deliv- 
ered to  her. 

The  petition  states,  that  one  John  McMillen,  in  March, 
1857,  died  a  resident  of  said  county  and  State,  leaving  Mary 
McMillen,  his  widow,  and  Samuel  E.  McMillen,  Rebecca  Mor- 
ris, James  T.  McMillen  and  Mary  A.  E.  McMillen,  his  chil- 
dren ;  and,  also,  leaving  a  large  amount  of  real  estate,  de- 
scribing the  same;  that  in  1857  Mary  McMillen,  said  widow, 
caused  partition  to  be  made  of  said  real  estate^and  in  wliich  par- 
tition the  shares  of  said  Samuel  E.,  James  T.  and  Mary  A.  E. 
were  set  off  to  them  jointly,  including  the  land  and  lot  sought 
to  be  partitioned  in  this  action ;  that  on  the  23d  day  of  Feb- 
ruary, 1871,  the  said  Samuel  E.  conveyed  his  interest  in  said 
ninety-seven  acres  of  land  to  one  George  Shields,  which  after- 
wards passed  through  several  conveyances  down  to  one  of  the 
present  appellees,  William  F.  Gordon ;  that  said  part  of  lot 
No.  56  was  conveyed  by  said  James  T.  to  one  Norris,  and  re- 
conveyed  to  different  parties  until  the  title  reached  another 
one  of  appellees,  Maria  Ryan ;  that  tlie.said  Mary  A.  E.,  in 
1869,  intermarried  with  her  co-appellant  Dennis  McSweeney, 
and  prayed  for  partition  of  said  premises. 

All  the  defendants,  except  Gordon  and  Ryan,  were  either 
defaulted  or  disclaimed  any  interest  in  the  premises. 

Gordon  and  Ryan  each  filed  separate  answers,  consisting 
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of  denials^  and  special  paragraphs  setting  up  title  in  them- 
selves, each  separately,  Gordon  to  the  ninety-seven  acres  of 
land,  and  Ryan  to  the  part  of  the  lot,  and  each  pleaded  the 
statute  of  limitations. 

The  second  paragraph  of  each  answer  set  out  the  partition 
as  alleged  in  the  petition,  and  the  setting  apart  the  said  shares 
of  said  three  jointly.  It  is  then  alleged  that  in  1858  these 
three,  by  agreement,  made  a  partition  of  their  said  joint  shares 
among  themselves ;  that  each  then  took  possession  of  their  re- 
spective shares  as  a^creed  upon,  paid  the  taxes  and  made  last- 
4  ...  pe™.„en.'i„p„.^™;L  *,„<,,„  h.d  .1,,  ^,  io 
1858  severally  placed  upon  the  tax-duplicate  accordingly,  and 
that  the  same  has  been  so  se*verally  held  and  occupied  from 
that  time  until  the  commencement  of  this  suit;  that  the  said 
ninety-seven  acres  of  land,  by  said  agreed  partition,  was  set 
apart  in  the  share  of  the  said  Samuel  F. ;  and  the  said  part 
of  said  lot  was  so  set  apart  in  the  share  of  said  James  T. ; 
and  that  each  had  been  regularly  conveyed  from  said  parties 
down  to  said  appellees. 

The  third  paragraph  of  each  averred  quiet  an^  peaceable 
adverse  possession  under  claim  of  right  and  color  of  title  for 
more  than  twenty  years  before  the -bringing  of  the  suit,  and 
each  contained  an  additional  paragraph  of  the  statute  of  lim- 
itations. 

A  demurrer  was  overruled  to  these  special  paragraphs  of 
answer,  and  a  reply  filed.  There  was  a  trial  by  jury,  verdict 
for  defendants,  and,  over  a  motion  for  a  new  trial,  judgment 
was  rendered  for  the  defendants. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  second  paragraph  ,of  Gordon's  answer,  and  the  overruling 
of  the  motion  for  a  new  trial. 

The  only  objection  presented  by  appellants'  counsel  to  the 
second  paragraph  of  Gordon's  answer  is^  that  it  does  not  show 
that  either  of  them,  at  the  time  of  the  alleged  agreed  parti- 
tion, was  of  full  age. 

In  this  we  think  appellants  are  mistaken.    The  paragraph 
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in  controversy  contains  the  following  language :  ''  That  said 
Mary  A.  E.  McMillen,  who  was  then  aduUj  sole  and  unmar- 
ried^ from  the  day  of  the  partition  of  said  real  estate^  made  be- 
tween herself  and  her  brothers  in  1858  until  the  9th  day  of 
February,  1869." 

She  was  then  said  to  be  twenty-five  years  old  and  unmar- 
ried, and  from  the  order  of  their  names  we  presume  the 
youngest  of  the  children,  but  even  if  they  were  all  minors  at 
that  time,  such,  does  not  appear  in  the  pleadings,  and  in- 
&ncy  is  never  presumed;  it  must  either  be  pleaded  or  given  in 
-evidence.     Pitcher  v.  Laycock,  7  Ind.  398. 

'^  The  law  presumes  all  parties  to  a  suit  are  adults,  unless 
the  contrary  is  made  to  appear.*'  Rowe  v.  Arnold,  39  Ind. 
24.  Palmer  v.  Wright,  58  Ind.  486 ;  Davidson  v.  Nicholson, 
59  Ind.  411.  If  the  contract  of  an  infant  "is  with  an  adult, 
such  adult  person  is  bound,  and  can  not  avoid  the  contract  on 
account  of  the  infancy  of  the  other  contracting  party."  John- 
son V.  Rockwell,  12  Ind.  76.  There  was  no  error  in  overrul- 
ing the  demurrer  to  this  paragraph  of  the  answer. 

As  to  the  motion  for  a  new  trial,  while  the  evidence  in  some 
respects  appears  .to  be  conflicting,  still  there  is  evidence 
clearly  tending  to  sustain  the  verdict  of  the  jury,  and,  in  such 
cases,  this  court  will  not  weigh  it  in  order  to  determine  its 
preponderance.  In  the  motion  for  a  new  trial  various  rea- 
sons are  stated  on  account  of  the  introduction  in  evidence 
of  alleged  improper  evidence.  The  first  of  which  was  the 
giving  in  evidence  the  tax  duplicates  of  the  county  for  the 
year  1858  and  subsequent  years.  The  duplicates  showed  that 
the  ninety-seven  acres  of  land  in  controversy  during  said 
time  and  until  he  sold  it  was  taxed  separately  to  Samuel  E. 
McMillen,  and  afterwards  to  the  several  purchasers,  and  that 
the  part  of  said  lot  in  controversy  was  so  separately  taxed  to 
said  James  T.  until  he  sold  it,  and  afterwards  to  the  several 
purchasers  thereof;  while  seventy-four  acres  of  other  lands 
were  so  separately  taxed  to  said  Mary  A.  E.  during  said  time. 
There  was  other  evidence  showing  that  appellant  Mary  A.  E. 
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had  lived  upon  the  home  place  allotted  to  her  mother  in  the 
first  partition^  and  adjoining  the  lands  in  dispute  until  she 
was  married' in  1869;  that  she  had  sold  the  f^eventy-four 
acres  alleged  to  have  been  allotted  to  her  in  the  agreed  par- 
tition^ and  she  and  her  husband  moved  to  the  State  of  Mis- 
sissippi, where  she  remained  until  1874,  when  they  returned 
to  Rush  county,  Indiana,  and  repurchased  the  same  seventy- 
four  acres  that  they  had  so  sold,  which  also  joins  the  land  in 
dispute,  and  upon  which  they  are  still  living. 

We  think  these  tax  duplicates  are  competent  evidence  tend- 
ing  to  show  a  division  of  the  land  by  some  kind  of  a  parti- 
tion, and  that  there  was  no  error  in  their  admission. 

Reasons  numbered  five  and  six,  based  upon  the  overruling 
of  objections  to  the  introduction  in  evidence  of  the  various 
deeds  of  conveyance  for  the  land  and  part  of  lot  in  dispute^ 
are  not  insisted  upon  by  appellants  in  their  brief,  and  are 
considered  as  waived ;  if  they  had  been  insisted  upon,  we  see 
no  reasonable  objection  to  the  rulings  of  the  court  therein. 

The  seventh  reason  for  a  new  trial  is  based  upon  an  ob- 
jection to  a  question  asked  by  defendants  to  the  witness 
William  Cullen  in  relation  to  a  conversation  he  had  with  said 
Samuel  E.  McMillen,  and  the  witness'  answer  thereto. 

Upon  cross-examination  by  plaintifi^s,  the  witness  was  ex- 
amined as  to  what  inquiries  he  had  made  as  to  the  title  to 
that  part  of  the  lot  in  dispute  at  the  time  he  purchased  it, 
and  afler  having  testified  that  he  did  not  examine  the  records, 
he  was  asked  by  the  plaintiffs  certain  questions  and  gave  the 
following  answers : 

"  You  made  no  further  inquiry  as  to  the  title  ?    Ans.  I  did. 

"From  whom?     Ans.    Samuel  E.  McMillen." 

Upon  re-examination,  the  witness  was  asked  by  defendants 
the  following  questions : 

"  You  say  you  did  make  some  inquiry?     Ans.    I  did. 

"  What  was  the  result  of  that  inquiry  ?''  Which  was  ob- 
jected to.  The  objection  was  sustained.  He  was  then  asked : 
''Did  you  have  any  conversation  with  Samuel  E.  McMillen 
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in  relation  to  this  property  ?  "  Which  was  objected  to,  and 
the  objection  overruled.  The  witness  answered  that  he  told 
McMillen  that  he  was  about  trading  for  the  property,  and  that 
the  person  from  whom  he  was  to  get  it  had  a  warranty  deed 
for  it,  and  he  supposed  the  title  was  all  right;  he  said  that 
it  was  all  right  or  something  like  that.  This  witness  had 
been  one  of  the  owners  of  that  part  of  the  lot  in  controversy. 

Afi;er  the  plaintiff  in  examination  had  introduced  in  evi- 
dence the  fact  that  the  witness  had  inquired  of  Samuel  E. 
McMillen  in  relation  to  the  title  to  the  property  generally, 
we  think  the  defendant  then  had  a  right  to  prove  by  the  wit- 
ness what  was-  said  as  a  part  of  the  res  gestce,  or  inquiry 
proven  to  have  been  made.  Though  if  we  should  be  mis- 
taken in  this,  there  is  another  view  of  the  question  that 
would  render  the  testimony  admissible.  At  the  time  of  the 
trial  Samuel  E.  McMillen  was  dead,  and  the  plaintiff  not 
only  claimed  her  third  of  that  part  of  the  lot  as  never  hav- 
ing been  divided,  but  she  also  claimed  the  half  of  Samuel  E.'s 
third,  as  his  heir,  he  leaving  no  children,  making  her  claim 
therein  one-half.  And  as  to  Samuel's  interest  therein,  his 
admissions  of  no  title  in  himself  would  be  evidence  against 
the  plaintiff  to  the  extent  that  she  claimed  as  his  heir. 

The  eighth  reason,  based  upon  the  sustaining  of  an  objec- 
tion to  Dennis  McSweeney's  testimony  in  relation  to  a  con- 
versation with  Samuel  E.  McMillen  in  relation  to  the  land, 
is  a  mistake  or  the  record  is  wrong.  The  record  shows  that 
the  objection  was  overruled  and  the  evidence  was  given  to 
the  jury. 

The  ninth  reason  is  based  upon  the  sustaining  of  an  objec- 
tion to  a  question  asked  by  plaintiff  of  Mary  A.  E.,  while 
testifying  in  her  own  behalf,  which  reads  as  follows :  "  State 
whether  or  not  you  had  any  conversation  with  Samuel  with 
reference  to  his  interest  in  this  lot  56,  here  in  town,  that  you 
sold  after  Jim  had  sold  it?" 

This  is  a  mere  introductory  question,  any  answer  to  which 
that  could  have  been  made  could  not  have  benefited  or  in- 
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jured  either  party,  and  when  objected  to  no  reason  appears 
to  have  been  stated  to  the  court  for  asking  the  question. 
There  is  no  available  error  in  this  ruling. 

The  tenth  reason  is  for  sustaining  an  objection  to  Frank 
HalPs  testifying  in  telation  to  a  conversation  had  by  him 
with  James  T.  in  1879  in  relation  to  the  parol  partition  of 
the  premises  between  the  parties.  James  T.  was  only  a  nom- 
inal party  to  the  suit,  not  asserting  any  interest  in  the  prem- 
ises ;  he  had  long  before  that  time  sold  and  parted  with  all 
his  interest  in  the  premises.  His  testimony  had  been  taken 
in  the  case,  and  no  question  had  been  asked  him  in  reference 
to  any  conversation  with  Hall.  Under  such  circumstances 
nothing  that  he  could  have  said  in  disparagement  of  the  title 
after  he  had  parted  with  it,  and  in  the  absence  of  the  real  de- 
fendants, could  be  admitted  as  evidence  against  them,  either 
in  the  shape  of  admissions  or  by  way  of  impeachment.  And 
there  was  no  error  in  this  ruling. 

The  eleventh  reason  for  a  new  trial  was  that  the  court  er- 
red in  giving  instructions  to  the  jury.  No  specific  error  in 
the  instructions  has  been  pointed  out  by  appellants  in  their 
brief;  we  have  a  right  to  presume  there  is  none,  and  consider 
this  objection  as  waived.  We  find  no  available  error  in  this 
record.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  affirmed,  with  costs. 

Filed  June  21,  1884. 


No.  11,722. 

Mullen  v.  The  State. 

Intoxicatino  Liquor.— -SW/tn^  Without  iioenae.— Jnrficfeium/.— An  indict- 
ment for  selling  intoxicating  liquor  without  license,  under  section  5312, 
R.  S.  1881,  which  shows  a  sale  of  "  less  than  a  quart,"  is  sufficient,  with- 
out alleging  that  the  sale  was  made  at  one  time. 
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Sam£. — Evidence. — Beer. — An  inference  hy  the  jury  that  "  beer,"  sold  in  a 
saloon,  was  malt  liquor  will  not  be^held  unwarranted  bj  the  Supreme 
Court. 

From  the  Monroe  Circuit  Court. 
J.  W.  Buakirk  and  H,  C.  Duncan,  for  appellant. 
F.  T.  Hord,  Attorney  General,  J.  E.  Henley,  Prosecuting 
Attorney,  and  W,  B,  Hord,  for  the  State. 

NiBLACK,  J. — The  indictment  in  this  case  charged  that  Pat 
Mullen,  of  the  county  of  Monroe,  in  this  State, "  on  the  20th 
day  of  August,  A.  D.  1883,  at  said  county  and  State,  *  * 
did  then  and  there  unlawfully  sell  to  one  William  Campbell 
intoxicating  liquor  in  less  quantity  than  a  quart,  to  wit,  one 
gill  of  beer,  at  and  for  the  price  of  five  cents,  he,  the  said 
Pat  Mullen,  not  then  and  there  having  a  license  to  sell  such 
intoxicating  liquors  in  a  less  quantity  than  a  quart  at  a  time.'' 

A  motion  to  quash  the  indictment  being  first  denied,  the 
circuit  court  found  the  defendant  guilty  as  cha^rged  and  ad- 
judged him  to  pay  a  fine  of  $20. 

Section  5312,  R.  S.  1881,  enacts  that  "  It  shall  be  unlaw- 
ful for  any  person,  directly  or  indirectly,  to  sell,  barter,  or 
give  away,  for  any  purpose  of  gain,  any  spirituous,  vinous,  or 
malt  liquor,  in  a  less  quantity  than  a  quart  at  a  time,  with- 
out first  procuring,  from  the  board  of  commissioners  of  the 
county  in  which  such  liquor  is  to  be  sold,  a  license  as  herein- 
after provided." 

It  is  claimed  that  the  indictment  was  essentially  defective 
in  not  charging  that  the  intoxicating  liquor  was  sold  in  a  less 
quantity  than  a  quart  at  a  time,  and  that  for  that  reason  the 
circuit  court  erred  in  overruling  the  motion  to  quash  the  in- 
dictment. 

In  support  of  this  claim  the  arguments  and  illustrations 
used  by  this  court  in  the  case  of  Arbintrode  v.  State,  67  Ind. 
267  (33  Am.  R.  36),  are  relied  upon,  in  connection  with  other 
cases  holding  that  generally  an  oflTence  must  be  charged  sub- 
stantially in  the  language  of  the  statute  defining  it.  But  the 
•Vol.  96.— 20 
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point  really  decided  in  that  case  was  that  in  charging  the  un- 
lawful sale  of  intoxicating  liquor  in  cases  like  this,  it  was 
necessary  to  use  such  words  as  would  convey  to  the  mind  the 
definite  idea  that  a  sale  had  been  made  of  a  less  quantity  than 
a  quart,  and  it  was  held  incidentally  that  in  so  charging  no 
particular  form  of  words  need  be  adopted. 

The  words  used  in  charging  the  alleged  offence  in  this  case 
were  sufficient  to  convey  to  the  mind  the  definite  idea  that 
less  than  a  quart  of  beer  had  been  sold  at  one  time  to  the 
prosecuting  witness,  and  in  that  respect  nothing  more  was  re- 
quired. 

It  is  further  claimed  that  the  finding  of  the  circuit  court 
was  not  sustained  by  the  evidence :  First,  Because  there  was 
no  proof  that  the  beer  sold  was  intoxicating.  Secondly.  Be- 
cause no  particular  sale  was  sufficiently  identified. 

Campbell,  the  prosecuting  witness,  testified  that  he  was  ac- 
quainted with  the  defendant  in  August,  1883;  that  at  that 
time  the  defendant  was  a  clerk  in  StockwelPs  saloon,  on  the 
Avenue,  in  Monroe  county,  in  this  State;  that  there  were  two 
others  clerking  there  at  the  same  time;  that  he,  witness, 
bought  a  glass  of  beer  in  the  saloon  and  paid  five  cents  for 
it ;  that  he  thought  he  bought  the  beer  of  the  defendant,  but 
it  might  have  been  from  one  of  the  other  clerks;  that  he  was 
sure  that  about  that  time  he  bought  beer  of  the  defendant; 
that  the  glass  of  beer  he  bought  was  less  than  a  quart;  that 
he  bought  more  beer  about  that  time  from  all  the  bar-^keepers 
in  the  saloon. 

The  fair  inference  from  the  testimony  thus  given  was  that 
the  beer  purchased  by  him  was  malt  beer,  and  hence  intoxi- 
cating liquor  within  the  meaning  of  the  statute.  Myers  v. 
State,  93  Ind.  251 ;  R.  S.  1881,  section  5313. 

The  evidence  was  also  sufficient  to  justify  the  circuit  court 
in  finding  that  a  sale  of  beer  had  been  made  by  the  defend- 
ant as  charged  in  the  indictment. 

The  judgment  is  affirmed,  with  costs. 

FUed  June  21, 1884. 


MAY  TERM,  1884.  307 

Jones  et  al.  v.  Castor. 
No.  11,170. 

Jones  et  al.  v.  Castor. 

Supreme  Court. — Amgnmerd  of  Errors. — An  error  not  well  assigned  as  to 
all  appellants  who  join  in  it,  is  not  available  on  behalf  of  any  of  them. 

Same. — A  question  which  has  been  decided  by  the  Supreme  Court  on  ap- 
peal, will  not  be  considered  again  on  a  subsequent  appeal  of  the  cause. 

From  the  Montgomery  Circuit  Court. 

P.  8.  Kennedy^  S.  C,  Kennedyy  T,  H,  Ristine,  B.  T,  liistine 
and  H,  H.  Ristine,  for  appellants. 

(t.  D.  Hurley,  B.  Orane  and  A.  B,  AnderaoUj  for  appellee. 

BiCKNELL,  C.  C. — Israel  Castor  died  seized  of  real  estate^ 
leaving  a  widow  and  several  children.  By  his  will  he  de- 
vised to  Daniel  Rhoads  the  real  estate, "  to  have  and  to  hold 
full  use  thereof  in  every  way  during  the  nattiral  lives  of  the 
testator  and  his  wife  Amy  Castor,  he  to  pay  all  taxes  and  to 
take  care  of  the  testator  and  wife  during  their  natural  lives, 
and  to  pay  the  testator  $250  by  the  1st  of  January  in  each 
year,  commencing  January  1st,  1875,  during  the  natural 
lives  of  the  testator  and  his  wife,  and  if  not  paid  at  the  time 
to  draw  ten  per  cent,  interest,  said  Rhoads  to  live  on  said 
farm  and  in  said  house  with  the  testator,  to  comply  with  said 
will  during  the  natural  lives  of  the  testator  and  his  wife,  and 
if  said  Rhoads  shall  leave  said  farm  this  to  be  null  and  void.^' 

The  children  brought  a  suit-to  set  aside  the  will,  and  on  a 
compromise,  by  agreement  a  decree  was  made  establishing  the 
will,  and  Rhoads  mortgaged  the  land  to  Jonas  H.  Jones, 
as  trustee,  to  secure  $3,600,  payable  to  the  children.  Jones 
foreclosed  his  mortgage,  and  at  the  foreclosure  sale  bought 
in  the  property  and  took  the  sheriff's  certificate  of  sale. 

The  widow.  Amy  Castor,  then  brought  this  suit  against 
Rhoads  and  Jones,  stating  in  her  complaint  the  foregoing 
facts,  claiming  that  under  the  will  she  was  entitled  to  receive 
from  Rhoads  $250  annually,  and  alleging  that  Jones  bought 
the  land  with  full  knowledge  of  her  claim  ;  that  Rhoads  was 
administrator  with  said  will  annexed,  and  had  made  final 
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settlement,  and  had  been  discharged,  and  that  there  were  no 
outstanding  claims  against  the  estate ;  that  Rhoads  had  been 
in  possession  of  the  land  ever  since  the  testator's  death,  and 
had  refused  to  pay  said  annuity.  The  complaint  prayed  that 
said  annuity  be  declared  a  senior  lien,  and  that  the  laud  be 
sold  to  pay  it. 

The  defendant  Rhoads  was  defaulted.  The  defendant  Jones 
answered  in  three  paragraphs,  each  alleging  that  the  plaintiif 
is  estopped.  Demurrers  to  the  first  and  second  of  these  par- 
agraphs were  overruled ;  to  the  third  paragraph  a  demurrer 
was  sustained. 

The  plaintiff  replied  to  said  first  and  second  paragraphs  : 
1st.  In  denial.  2d.  Specially.  The  issues  were  tried  by  the 
court  who  found  for  the  plaintiff  $2,797.50,  and  that  the  same 
is  a  first  lien  and  charge  on  said  land,  and  that  said  Daniel 
Rhoads  is  indebted  to  the  plaintiff  $2,797.50. 

The  defendant  Jones  moved  for  a  new  trial,  because 

1.  The  damages  are  excessive. 

2.  The  amount  of  recovery  is  too  large. 

3.  The  finding  is  not  sustained  by  sufficient  evidence. 

4.  The  finding  is  contrary  to  law. 

This  motion  was  overruled.  The  defendant  Jones  moved 
for  judgment  on  the  pleadings,  notwithstanding  the  finding, 
and  for  judgment  on  the  third  paragraph  of  his  answer. 
These  motions  were  overruled. 

The  defendant  Jones  also  moved  in  arrest  of  judgment,  and 
this  motion  was  overruled.  Judgment  was  rendered  upon  the 
finding  and  for  the  sale  of  the  land  to  satisfy  the  plaintiff's 
lien.  The  defendant  Jones  prayed  an  appeal,  but  both  de- 
fendants join  in  an  assignment  of  errors,  which  is  as  follows: 

"George  A.  Jones,  Daniel  Rhoads,  appellants,  v.  Amy 
Castor,  appellee.  Assignment  of  errors.  The  appellants  say 
there  is  manifest  error  in  the  proceedings  and  judgment  in 
this  cause,  and  they  specifically  assign  the  following: 

^'1.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 
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"2.  The  court  erred  in  sustaining  a  demurrer  to  the  third 
paragraph  of  answer. 

"3.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

"  4  and  5.  The  court  erred  in  overruling  the  motions  for 
judgment  on  the  pleadings^  and  for  judgment  on  the  third 
paragraph  of  answer. 

"  6.  The  court  erred  in  overruling  the  motion  in  arrest 
of  judgment.  For  which  errors  the  appellants  pray  that  the 
judgment  be  in  all  things  reversed." 

The  appellee  claims  that  as  the  assignment  of  errors  is 
joints  and  all  the  specifications  of  error  except  the  first  state 
rulings  against  Jones  alone,  therefore  there  is  no  error  well 
assigned  except  that  stated  in  the  first  specification.  In  this 
the  appellee  is  clearly  righf,  and  there  is  nothing  to  be  con- 
sidered except  the  question  whether  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action.  Williams  v.  Riley, 
88  Ind.  290;  Towell  v.  Hollweg,  81  Ind.  154;  Eichbredt  v. 
Angerman,  80  Ind.  208 ;  Feeney  v.  Mazelin,  87  Ind.  226.  A 
joint  assignment  of  errors  is  like  a  joint  demurrer,  which,  if 
not  well  taken  by  all,  is  not  well  taken  by  any.  Estep  v. 
Burlce,  19  Ind.  87 ;  Tder  v.  Hinders,  19  Ind.  93.  * 

Upon  the  former  appeal  in  this  case  (Ccistor  v.  Jones,  86 
Ind  289)  the  complaint  was  held  sufficient,  the  court  said  that 
the  widow  was  entitled  to  the  annuity,  and  that  it  was  in  feet 
a  legacy  charged  on  the  land. 

Afiker  the  causae  was  remanded  to  the  circuit  court,  the  plain- 
tiff filed  a  supplemental  paragraph  of  complaint,  the  same  as 
the  former  paragraph,  except  that  it  contained  the  further 
averments  that  the  defendant  Jones  in  the  mean  time  had  ob- 
tained the  sheriff's  deed  for  the  land,  and  that  three  more  an- 
nual payments  of  §250  each  had  become  due,  the  last  one  on 
January  1st,  1883. 

The  rule  is  that  the  decision  of  the  Supreme  Court  on  an 
appeal  remains  the  law  of  the  appealed  cause  throughout. 
The  complaint  here  having  been  once  held  sufficient  can  not 
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be  successfully  assailed  again.  Dodge  v.  Gaylord,  53  Ind.  365 ; 
Board,  etc,  v.  Jainesoriy  86  Ind.  154;  Gerber  v.  Friday,  87 
Ind.  366 ;  Anderson  v.  Kramer,  93  Ind.  170.  There  is  no 
available  error  in  the  record,  and  the  judgment  ought  to  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 

Filed  Feb.  20,  1884. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C.  C. — A  rehearing  is  claimed  because  the  brief 
of  the  appellee,  as  originally  prepared,  contained  no  state- 
ment of  the  objection,  that  the  assignment  of  errors  is  joint, 
and  because,  afterwards,  such  an  objection  was  added  to  the 
brief.  The  petition  claims  that  this  objection  was  '*  surrepti- 
tiously inserted  in  the  brief  and  pressed  upon  the  court." 

It  is  not  unusual  to  file  an  additional  brief,  or  to  add  new 
matter  to  an  existing  brief,  and  under  Rule  16  of  this  court, 
as  it  stood  prior  to  May  14th,  1884,  the  appellee  had  the  right 
to  file  a  brief  at  any  time  before  the  cause  was  taken  up  for 
consideration. 

But  whether  an  objection  be  made  in  the  brief  of  the  ap- 
pellee or  not,  if  the  record  shows  the  defect,  this  court  is  not 
required  to  disregard  it  because  the  appellant^  counsel  was 
not  aware  of  it. 

The  rule  is  that  if  there  are  points  in  the  record  not  sug- 
gested by  counsel  nor  perceived  by  the  court,  such  points  will 
not  be  considered  on  a  petition  for  a  rehearing,  but  the  court 
can  not  refuse  to  consider  points  of  which  it  is  made  aware 
either  by  the  suggestions  of  counsel  or  by  its  own  examina- 
tion of  the  record.     Martin  v.  Martin,  74  Ind.  207. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 

Filed  June  21,  1834. 
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No.  11,004. 

Weir  r.  The  State,  ex  rel.  Axtell.  '*?^— Ii 

96    oil 

i  139    635 

CouiTTY  CoMMissioxERS.— -4j3>p{nn<m«n/  orf  Secretary  for  Board  of  Health.—  ^       .■ 

Term  cf  Office. — The  term  of  secretary  of  the  county  board  of  health  Ib,         ms   14o| 

by  section  4993,  R.  S.  1881,  one  year,  and  the  county  board,  after  having  «  ff-'/L3 

elected,  can  not  annul  their  action,  nor  elect  a  successor  until  the  year 

has  expired. 

Samz: — Contest  of  Appointment, — Eligibility. — ChmplairU. — The  only  qualifi- 
cation required  of  the  secretary  of  a  county  board  of  health  is  that  he 
shall  be  a  physician,  and  in  a  contest  for  the  office  it  is  sufficient  to  so 
state,  but  an  averment  merely  that  he  is  competent  and  qualified,  is 
fatally  insufficient. 

Same. — Bh}idenc€. — Record. — Collateral  Atta4A.-^ln  a  collateral  inquiry,  a 
record  of  the  county  board  showing  an  act  done  on  a  certain  day,  can 
not  be  questioned  by  proof  that  on  that  day  the  board  was  not  in  ses- 
sion, and  such  a  record  though  not  signed,  is  competent  evidence  of  the 
act  done. 

Pleading. — Complaint.-^Practice. — Overruling  a  demurrer  to  a  bad  para- 
graph of  a  complaint,  though  there  be  others  which  are  good,  embrac- 
ing the  same  averments,  is  always  a  fatal  error  available  to  the  defendant. 

From  the  l^onroe  Circuit  Court. 

J.  H.  Louden  and  R.  W.  Miers,  for  appellant. 
J.  W.  Buskirk  and  H.  C.  Duncan,  for  appellee. 

Elliott,  C.  J. — The  first  paragraph  of  the  relator^s  com- 
plaint alleges  that  he  wias,  on  the  1st  day  of  January,  1883, 
and  has  since  been  a  citizen  of  Bloomington,  Monroe  county, 
Indiana,  and  a  regular  practicing  physician  and  surgeon ;  that 
on  the  day  named  he  was  elected  by  the  board  of  commission- 
ers of  Monroe  county,  Indiana,  secretary  of  the  board  of 
health  of  said  county,  and  an  order  declaring  his  election  and 
fixing  his  salary  at  $150  per  annum  was  entered  of  record; 
that  he  accepted  the  position  to  which  he  was  elected,  and  en- 
tered his  acceptance  in  writing  on  the  commissioners'  record; 
that  on  the  second  day  of  January,  1883,  the  board  of  com- 
missioners, without  the  knowledge  or  consent  of  the  relator, 
assumed  to  elect  the  appellant  to  the  same  position  as  that 
to  which  the  relator  was  elected  on  the  previous  day.     The 
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prayer  is  that  the  relator  be  adjudged  entitled  to  the  oflRce 
and  that  the  appellant  be  ousted. 

Counsel  for  the  appellant  insist  that  the  court  erred  in 
overruling  a  demurrer  to  this  paragraph  of  the  complaint. 

The  objection  first  urged  against  this  paragraph  of  the 
complaint  is  that  it  afnrraatively  shows  that  the  relator's  elec- 
tion was  annulled  the  day  after  it  took  place  by  the  election 
of  the  appellant.  This  objection  can  not  prevail.  County 
commissioners,  having  once  exercised  the  power  of  selecting 
an  oflScer,  can  not  annul  the  election  by  electing  another  per- 
son. If  it  were  otherwise,  then  the  board  might  elect  every 
month,  week,  or  even  every  secular  day  of  the  year,  and  the 
statute  never  contemplated  any  such  a  thing  as  that.  Where 
an  inferior  court  is  entrusted  with  the  power  of  appointing 
an  oflScer  for  a  term  definitely  fixed  by  statute,  the  officer 
will  hold  for  the  term  so  fixed.  An  ofiicer  whose  term  is 
designated  by  statute  takes  the  office  for  that  term,  and  does 
not  hold  it  at  the  pleasure  of  the  appointing  power.  The 
provision  of  the  statute  is  that  the  board  shall  annually,  in 
the  month  of  January,  elect  a  secretary,  and  this  fixes  the 
term  of  office  at  one  year,  that  is,  from  the  month  of  Jan- 
uary of  one  year  to  the  month  of  January  of  the  succeeding 
year.  A  statute,  empowering  an  inferior  tribunal  to  do  cer- 
tain things,is  an  enabling  act  empowering  it  to  do  just  what 
is  provided  in  the  act.  In  the  present -case  the  enabling  act 
authorizes  the  commissioners  to  elect  the  secretary  of  the 
board  of  health  for  one  year,  and  when  the  commissioners 
once  exercise  this  power  they  exhaust  it,  and  can  not,  unless 
there  is  a  vacancy  or  something  of  the  kind,  hold  another 
election  until  the  time  fixed  by  law  has  arrived. 

A  right  to  amend  a  record  docs  not  confer  a  right  to  change 
or  set  aside  an  act  done ;  the  act  is  one  thing,  the  record  of 
the  act  quite  another.  Wray  v.  Hilly  85  Ind.  546.  If,  there- 
fore, the  appellant  is  right  in  affirming  that  the  board  of 
commissioners  have  power  to  change  the  record,  it  would 
not  carry  him  to  the  conclusion  he  seeks  to  reach,  for  a  right 
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to  amend  or  alter  a  record  does  not  include  a  right  to  annul 
a  decision  or  set  aside  an  act  fully  performed.  It  is  the  act 
of  appointment;  and  not  the  more  recital  of  the  record  which 
clothes  the  appointee  with  official  character.  "It  is  settled  law 
that  even  where  the  act  is  a  judicial  one  the  board  can  not 
set  aside  an  order  once  finally  and  fullv  made.  Board,  etc., 
V.  ^ate^  ex  reL,  61  Ind.  75;  Doctor  v.  Hartman,  74  Ind.  221 ; 
Boardj  etc.,  v.  Logan»port,  etc.,  Cb.,  88  Ind.  199.  In  the 
present  instance  the  appointment  was  made  and  accepted  by 
the  appointee,  and  there  remained  nothing  to  be  done,  for  the 
act  was  duly  consummated.  The  election  of  an  officer  is  not 
an  act  of  an  ordinary  business  character  in  which  a  discretion 
is  exercised  by  the  commissioners,  but  is  the  exercise  of  a 
special  statutory  authority,  and  few  rules  are  better  settled 
than  that  such  an  authority  must  be  exercised  in  conformity 
to  the  statute  conferring  it.  It  can  not,  therefore,  be  justly 
held  that  the  rules  which  prevail  in  respect  to  the  transac- 
tion of  ordinary  county  business,  or  the  management  of  or- 
dinary county  affairs,  apply  to  the  case  of  the  election  of  an 
officer  under  a  statute  specially  confi^rring  authority  to  elect 
the  officer  at  a  designated  time,  and  for  a  definite  period. 

Another  objection  stated  to  this  paragraph  of  the  complaint 
is  that  it  does  not  show  that  the  relator  was  eligible  to  the 
office  of  secretary  of  the  board  of  health.  It  is  true  that  one 
who  seeks  to  obtain  admission  to  an  office  must  aver  such 
facts  as  show  him  to  be  eligible  to  the  office  claimed.  State,  ex 
reL,  V.  Tjong,  91  Ind.  351  ;  State,  ex  reL,  v.  Bieler,S7  Ind.  320; 
Reynolds  v.  State,  ex  reL,  61  Ind.  392.  It  is  not  necessary  that 
the  complaint  should  in  express  terras  aver  that  the  claimant 
is  eligible ;  it  is  sufficient  if  such  facts  are  stated  as  show  him 
to  be  eligible.  The  rules  of  pleading  require  the  statement 
of  facts,  and  it  is  proper,  therefore,  to  plead  the  facts  out  of 
which  the  inference  of  law  that  the  claimant  is  eligible  arises. 

The  only  requisite  to  eligibility  prescribed  by  the  statute  is 
that  the  person  elected  shall  be  a  physician.  The  paragraph 
of  complaint  we  are  discussing  alleges  that  the  relator  was  a 
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physician  and  surgeon  at  the  time  of  his  election,  and  this  is 
a  suflBcient  statement  upon  this  point. 

There  was  no  error  in  overruling  the  demurrer  to  the  first 
paragraph  of  the  complaint.  * 

The  second  paragraph  of  the  complaint  is  similar  to  the 
first,  except  that  it  does  not  contain  in  express  terms  the  aver- 
ment that  the  relator  was  eligible  to  the  oflBce  he  claims,  nor 
does  it  aver  that  he  was  a  physician.  This  is  a  material  dif- 
ference. It  is,  however,  argued  that  the  ruling  on  the  de- 
murrer was  harmless,  for  the  reason  that  the  same  facts  were 
admissible  in  evidence  under  the  first  paragraph  of  the  com- 
plaint. 

Counsel  fall  into  the  error  of  confusing  a  ruling  sustaining 
a  demurrer,  with  one  overruling  a  demurrer,  whereas  there  is 
an  essential  difference  between  the  two  cases.  Where  a  de- 
murrer is  sustained  to  one  of  two  similar  paragraphs,  no  harm 
is  done  the  pleader,  because  enough  is  left  to  give  him  all  the 
benefit  of  his  evidence;  but  where  a  demurrer  is  overruled, 
harm  is  done  the  demurring  party,  because  the  court  adjudges 
that  all  the  plaintiff  need  prove  to  make  out  his  case  is  that 
contained  in  the  paragraph  to  which  the  demurrer  is  over- 
ruled. The  case  at  bar  supplies  a  strong  illustration  of  the 
injustice  of  the  doctrine  which  the  relator  maintains;  for, 
under  the  ruling  of  tlie  court,  all  he  need  do  to  secure  a  re- 
covery, is  to  prove  the  second  paragraph  of  his  complaint^ 
and  this  dispenses  with  a  very  essential  element  in  his  cause 
of  action,  namely,  his  eligibility  to  the  office  to  which  he  de- 
mands admission.  Where  a  demurrer  is  overruled  to  a  bad 
paragraph,  it  is  an  expression  of  the  judgment  of  the  court 
as  to  the  law  upon  the  facts  stated,  and  is  equivalent  to  an 
announcement  of  the  court  that  if  the  evidence  establishes 
the  facts  pleaded  the  plaintiff  makes  out  his  case.  It  is  ob- 
vious that  if  the  paragraph  be  insufficient,  the  court  has,  in 
such  a  case,  laid  down  an  erroneous  rule  for  the  government 
of  the  case,  and  the  error  does  the  demurring  party  harm,  and 
gives  him  just  reason  to  complain.     It  must  be  kept  in  mind 
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that  a  plaintiff  is  not  beund  to  prove  all  the  paragraphs  of 
his  complaint^  and  it  follows  that  if  an  insufficient  paragraph 
is  held  good,  the  theory  involved  in  the  ruling  on  the  demur- 
rer gives  the  plaintiff  a  right  of  recovery  where  he  really 
has  no  cause  of  action.  It  is  a  familiar  general  rule  that  a 
party  who  once  properly  makes  his  objection  to  a  ruling  of 
the  court,  and  duly  saves  an  exception,  is  not  bound  to  repeat 
his  objections  or  exceptions ;  so  that  an  objection  once  well 
made  and  reserved  to  an  erroneous  theory  of  the  trial  court 
stands  throughout  the  trial.  We  have  many  cases  illustrat- 
ing the  difference  between  overruling  and  sustaining  a  de- 
murrer,  and  showing  the  soundness  of  the  rule  that  where  a 
demurrer  is  overruled  to  a  bad  paragraph  the  error  is  mate- 
rial, although  there  may  be  other  paragraphs  of  the  same  gen- 
eral character,  but  which  contain  the  averments  wanting  in 
the  bad  one.  Abdil  v.  Abdil,  33  Ind.  460;  Schafer  v.  StatCy 
49  Ind.  460,  see  auth.  cited,  p.  468;  Kimble  v.  Christiey  55 
Ind.  140 ;  Abell  v.  Riddle,  75  Ind.  345  ;  Over  v.  Shannon,  75 
Ind.  352 ;  Johnson  v.  Breedlove,  72  Ind.  368 ;  Conyers  v. 
Mericles,  75  lud.  443 ;  Sims  v.  City  of  Frankfort,  79  Ind.  446, 
see  opinion,  p.  449 ;  Wilson  y.  Town  of  ManticellOySb  Ind.  10. 
We  are,  therefore,  required  to  examine  the  pleading  under 
immediate  mention  and  determine  its  sufficiency. 

The  relator  maintains  that  although  the  word  eligible  is 
not  used,  there  are  two  words,  namely,  qualified  and  compe- 
tent, which  express  the  same  meaning,  and  that,  therefore, 
the  pleading  is  good.  In  strictness,  a  pleading  should  state 
facts  showing  that  the  claimant  is  eligible  and  leave^the  con- 
clusion of  law  to  the  court,  but  conceding,  vVithout  deciding, 
that  it  is  enough  to  state  the  conclusion,  we  will  examine  as 
to  the  sufficiency  of  the  language  employed.  It  seems  to  us 
very  clear  that  a  man  may  be  both  competent  and  qualified 
and  yet  not  eligible.  A  man  may  possess  all  the  necessary 
intellectual  and  moral  endowments  essential  to  capacity  and 
<;ompet<?ncy,  and  yet  not  be  eligible  to  office.  Something 
more  than  competency  and  qualification  is  essential,  and  is 
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embraced  bv  the  terra  elii^ible.  >^^einback  v.  Stafc,  ex  reJ.,  38  Ind. 
483;  Carson  v.  McPhetrh^iie,  15  Tnd.  327;  Jeffries  w  Rowe, 
63  Ind.  592;  Bouvicr  Diet.,  titlo,  Eligible;  Abbott  Diet., 
same  title ;  Adjudged  Words  &  Phra.^es,same  title.  It  can  not, 
i»i  oui*  opinion,  he  held  siiilieient  in  such  a  case  as  this  lo 
aver  that  a  man  is  eomj)etent  and  qualified  to  hold  an  office. 
The  rules  of  pleading  require  much  more  than  a  statement 
of  a  conclusion  in  words  so  general  and  inapt  as  those  chosen 
by  the  relator. 

A  question  was  made  on  the  introduction  of  evidence  which 
must  necessarily  arise  on  another  trial,  and  it  is  therefore 
proper  that  we  should  decide  it.  The  court  refused  to  per- 
mit the  appellant  to  show  that  the  commissioners  did  not 
hold  a  session  on  the  first  day  of  January,  1883.  In  this 
there  was  no  error.  The  record  introduced  in  evidence,  re- 
cited that  the  board  did  meet  and  did  hold  an  election  on 
that  day  which  resulted  in  the  choice  of  the  relator,  and  this 
record  concluded  the  parties  from  attacking  it  in  this  collat- 
eral proceeding.  A  record  can  not  be  overthrown  in  a  col- 
lateral attack  of  this  nature. 

Another  question  is  to  be  decided,  and  that  is  this:  Is  the 
record  of  a  commissioners'  court,  showing  an  election,  with- 
out force  for  the  reason  that  it  was  not  signed?  We  think 
it  clear  that  where  the  attack  is  a  collateral  one,  it  must  be 
held  that  it  is  not  void  but  supplies  competent  evidence  of 
the  action  of  the  board. 

For  the  error  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  complaint  the  judgment  is  reversed. 

Filed  June  21, 1884. 
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Instructions. — Practice. — It  is  not  error  to  refuse  a  special  instruction 
when  the  general  instructions  given  emhraced  the  principles  of  law  as- 
serted in  the  special  instruction  asked. 
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Same. — Constructionf — An  instruction  is  not  to  be  judged  by  detached 
clauses,  but  if,  when  considered  as  an  entirety,  it  states  correct  propo- 
sitions of  law,  it  will  be  upheld. 

Supreme  Coukt. —  Weight  of  Eviddnee.— The  Supreme  Court  will  not  dis- 
turb a  verdict  on  the  weight  of  the  evidence. 

From  the  Pulaski  Circuit  Court. 

G.  Burson  and  R,  L.  Mattingli/y  for  appellant. 
J.  G.  Nye  and  J.  Nye,  for  appellee. 

CoLERiCK,  C. — ^^This  action  was  brought  by  the  appellee 
upon  a  promissory  note  executed  by  the  appellant  to  Beck- 
with  &  Lee,  and  by  them  assigned  to  the  appellee.  The  is- 
sues were  tried  by  a  jury,  and  resulted  in  the  rendition  of  a 
verdict  for  $105.87  in  favor  of  the  appellee,  upon  which,  over 
a  motion  for  a  new  trial,  judgment  was  rendered.  The  only 
error  assigned  is  the  ruling  of  the  court  upon  the  motion  for 
a  new  trial.  The  reasons  assigned  in  support  of  the  motion 
were : 

1.  That  the  verdict  was  not  sustained  by  sufficient  evidence. 

2.  That  the  verdict  was  contrary  to  the  evidence  and  law. 

3.  That  the  court  erred  in  refusing  to  give  to  the  jury  cer- 
tain special  instructions  presented  by  the  appellant,  and  num- 
bered one  and  two. 

4.  That  the  court  erred  in  giving  to  the  jury,  on  its  own 
motion,  instruction  numbered  six. 

5.  That  the  damages  assessed  were  excessive. 

We  have  examined  the  evidence  and  find  that,  although 
conflicting,  it  tends  to  sustain  the  verdict.  We  can  not,  un- 
der the  well  settled  practice  of  this  court,  disturb  the  ver- 
dict on  the  weight  of  the  evidence. 

The  principles  of  law,  correctly  enunciated  in  the  special 
instructions  mentioned  in  the  third  specification  of  the  rea- 
sons assigned  in  support  of  the  motion  for  a  new  trial,  were 
predicated  upon  the  facts  averred  in  the  second  and  third  par- 
agraphs of  the  appellant's  answer  to  the^'complaint.  The 
court,  in  its  third  and  fourth  instructions,  recited  all  the  ma- 
terial averments  contained  in  said  paragraphs  of  the  answer, 
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and  in  its  fifth  instruction  stated  to  the  jury:  "If  you  find 
that  he  (appellant)  has  proven  either  of  these  defences  by  a 
fair  preponderance  of  the  evidence,  then  your  verdict  should 
be  for  the  defendant."  As  the  instructions  given  by  the 
court,  on  its  own  motion,  enabodied  and  covered  the  princi- 
ples of  law  asserted  in  the  special  instructions,  no  error  was 
committed  in  refusing  to  give  the  latter.  See  Fitzgerald  v. 
JeroIamaUy  10  Ind.  338;  Works  Pr.,  section  783,  and  cases 
there  cited. 

The  appellant  separates  from  the  body  of  the  sixth  in- 
struction, given  by  the  court,  a  fragment  thereof,  which  he 
assails.  It  has  been  held  by  this  court  that  "  Instructions  are 
not  to  be  judged  by  detached  clauses  or  sentences,  but  are  to 
be  taken  as  entireties,  and  if  correct  when  thus  considered, 
they  will  be  upheld."  WrigfU  v.  Pansier,  90  Ind.  492.  The 
instruction,  considered  as  an  entirety,  was  not  erroneous. 

The  amount  that  the  appellee  was  entitled  to  recover  upon 
the  note  in  suit,  as  fixed  by  its  provisions,  >vas  the  principal 
and  interest  thereof,  with  ten  per  cent,  thereon  as  attorney 
fees,  and  this  was  the  sum  awarded  by  the  jury.  The  evi- 
dence adduced  at  the  trial  relative  to  the  consideration  for 
which  the  note  was  given  was  conflicting.  The  appellee  insisted 
and  introduced  evidence  showing  that  the  note  was  executed 
for  money  that  had  been  loaned  to  the  appellant  by  one 
James  Harmon,  for  whose  benefit  the  note  was  given.  As- 
suming, in  view  of  the  conflicting  character  of  the  evidence, 
that  the  jury  found  that  that  was  the  consideration  inducing 
the  execution  of  the  note,  the  damages  assessed  were  not  ex- 
cessive. As  there  is  no  error  in  the  record  the  judgment 
ought  to  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed,  at  the  costs  of 
the  appellant. 
Filed  June  21,  1884. 
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No.  10,745. 
BrEEDLOVE  et  AL.  V.  BUNDY. 

Fraud. — Conspiracy, — Where  several  conspire  to  defraud  another  for  the 
benefit  of  one,  all  are  liable  in  damages  fur  the  fraud. 

Continuance. — Absent  Witness. — An  application  for  a  continuance  by  a 
party  who  has  previously  obtained  a  continuance  may,  in  the  discre- 
tion of  the  court,  be  strictly  scrutinized,  and  in  the  absence  of  manifest 
abuse,  a  refusal  of  the  continuance  will  not  be  available  error. 

V'RKCrTic^L.  —  Evidence  after  Argument. — It  is  in  the  discretion  of  the  court, 
for  the  furtherance  of  justice,  to  permit  the  introduction  of  omitted 
evidence  after  the  close  of  the  argument. 

Same. — Recalling  Jury  for  Instructions. — The  court  may,  after  the  retire- 
ment of  the  jury,  recall  it  and  give  further  proper  instructions. 

Evidence. — Inanity, —  Witness. — The  record  of  justices,  made  in  1872, 
finding  a  person  to  be  insane  and  a  proper  person  to  be  admitted  to  the 
insane  hospital  for  curable  insane,  is  not  admissible  evidence  as  tending 
to  prove  that  the  same  person,  ofiered  as  a  witness,  was  insane  in  1881. 

From  the  Superior  Court  of  Marion  County. 

T.  E.  Johnson  and  L  Klingensmith,  for  appellants. 
W,  Wallace,  L.  WaMace,  iV.  Morris  and  L.  Newberger,  for 
appellee. 

Franklin,  C. — The  error  complained  of  in  this  court  is 
that  the  court  in  general  term  erred  in  affirming  the  judg- 
ment of  the  special  term. 

The  errors  assigned  in  the  general  term  were : 

1st.  Overruling  the  separate  demurrer  of  appellant  Breed- 
love  to  the  complaint. 

2d.  Overruling  the  separate  demurrer  of  appellant  Mc- 
Clellan  to  the  complaint. 

3d.  Overruling  the  motion  of  Breedlove  and  McClellan 
for  a  new  trial. 

The  sufficiency  of  the  complaint  is  first  presented,  which 
reads  sabstantially  as  follows :  That  appellants,  Breedlove  and 
McClellan,  together  with  their  co-defendants,  Gossett  and 
Gause,  on  the  1st  day  of  May,  1879,  conspired  and  confed- 
erated together  to  cheat,  swindle  and  defraud  the  plaintiff  of 
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a  certain  stock  of  goods  owned  and  kept  by  him  in  a  gro- 
cery store  in  the  city  of  Indianapolis  in  said  county,  of  the 
value  of  $1,000;  *' that,  in  pursuance  of  said  conspiracy  and 
confederation,  said  Breedlove  and  McClellan  came  together 
on  or  about  said  day  to  this  plaintiff  and  proposed  selling 
the  said  stock  and  good-will  for  the  said  plaintiff,  and  in- 
formed him  that  the  said  defendant  Gossett  was  desirous  of 
purchasing  the  same,  and  had  certain  notes  and  mortgage,  ex- 
ecuted by  the  defendant  Gause,  which  said  Gossett  would 
trade  and  exchange  for  the  said  stock  and  good-will ;  and 
said  Breedlove  then  and  there  said  and  represented  to  the 
plaintiff  that  said  notes,  aggregating  in  amount  the  sum  of 
$675,  were  part  of  the  consideration  for  certain  real  estate  in 
the  town  of  Plainfield,  in  Hendricks  county,  and  State  of 
Indiana,  and  were  secured  by  mortgage  on  such  real  estate, 
and  that  said  real  estate  was  very  valuable  and  was  worth 
$4,000;  that  said  McClellan  corroborated  and  assented  to 
all  the  foregoing  representations ;  that  the  same  were  made 
for  the  purpose  and  with  the  intent  of  inducing  the  plaintiff 
to  make  and  enter  into  the  bargain  and  trade  hereinafter  set 
forth ;  that  the  said  Breedlove  and  this  plaintiff  were  m«^m- 
bers  of  the  Masonic  Order,  and  said  plaintiff,  on  account  of 
such  membership,  imposed  trust  and  confidence  in  the  said 
Breedlove,  which  fact  the  said  Breedlove  well  knew;  that 
this  plaintiff  then  said  that  if  a  satisfactory  arrangement 
could  be  made,  he,  the  said  plaintiff,  would  be  willing  to  sell 
out  said  store  and  business  for  $700  cash,  as  he  was  desirous 
of  quitting  said  business  and  was  in  need  of  the  money  ;  that 
afterw^ards,  to  wit,  on  the day  of  May,  1879,  said  Gos- 
sett came  to  the  said  place  of  business  of  this  plaintiff  and 
represented  himself  as  ready  and  willing  to  carry  out  and 
make  the  said  trade  proposed  by  said  Breedlove  and  Mc- 
Clellan as  aforesaid,  and,  in  pursuance  of  the  aforesaid  con- 
spiracy and  confederation,  said  and  represented  to  the  said 
plaintiff  that  the  defendant  Gause  had  purchased  the  interest 
of  his  wife,  Phoebe  A.  Gossett,  in   certain  real  estate  (de- 
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scribing  it),  and  that  said  Graiise  owned  all  but  one-seventh 
of  said  real  estate,  and  that  said  Gause  had  paid -for  said  in- 
terest of  said  PhcBbe  A.  Gossett,  $975,  $300  in  cash  and  the 
remainder  in  five  notes,  all  dated  March  27th,  1879  (de- 
'  scribing  the  notes),  and  which  notes  were  secured  by  a  first 
mortgage  upon  all  the  real  estate  aforesaid,  and  that  Gause 
had  money  in  Harrisons'  Bank  in  the  city  of  Indianapolis, 
and  had  proposed  to  discount  said  notes  for  $600,  and  that 
said  real  estate  was  worth  more  than  $2,000 ;  that  afterwards, 
tp  wit,  on*  the  8th  day  of  May,  1879,  said  defendants  Gossett 
and  Grause  came  together  to  the  plaintiff,  and,  in  pursuance 
of  the  conspiracy  and  confederation  aforesaid,  the  said  Gause 
confirmed  the  said  representations  and  statements  of  said  Gos- 
sett, and  said  that  said  notes  were  well  secured  and  worth  their 
lace ;  that  all  the  foregoing  representations  and  statements  were 
and  are  false  and  fraudulent,  and  were  made  in  pursuance  to 
the  conspiracy  aforesaid,  and  for  the  purpose  of  fraudulently 
inducing  this  plaintiff  to  bargain  and  sell  said  stock  of  goods 
for  said  notes ;  and  that  the  said  defendants  did  each  and  all 
impose  upon  the  trust  and  confidence  of  this  plaintiff  in  the 
«aid  Breedlove  for  the  reasons  aforesaid,  to  prevent  this  plain- 
tiff from  investigating  the  said  property ;  and  that  said  Gause 
did  acknowledge  said  indebtedness,  and  express  a  willingness 
to  pay  the  same  in  pursuance  to  said  conspiracy,  and  for  the 
purpose  of  deceiving  this  plaintiff,  and  prevent  him  from  in- 
vestigating said  real  estate ;  that  on  account  of  the  said  rep- 
resentations, and  induced  thereto  by  them,  this  plaintiff  did 
bargain  and  sell  the  said  stock  of  goods  and  the  said  good- 
will of  said  establishment  to  said  Gossett,  and  did  pay  to  him, 
the  said  Gossett,  the  sum  of  $25  in  cash,  and  the  said  notes 
and  mortgage,  and  did  deliver  possession  to  said  Gossett;  * 
*  *  that  said  plaintiff  relied  entirely  upon  said  representa- 
tions ;  that  said  mortgage  was  not  a  first  lien  upon  the  real 
estate  aforesaid  and  said  real  estate  is  worthless,  and  enough 
to  pay  the  costs  of  foreclosing  said  mortgage  can  not  be  real- 
VoL.  96.— 21 
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ized  therefrom ;  and  that  said  Grause  never  had  any  title 
whatever  to.  said  real  estate,  and  now  refuses  to  pay  the  notes 
aforesaid."     Wherefore,  etc. 

Breedlove  and  McClellan  have  alone  appealed  and  assigned 
errors,  and  they  insist  that  the  complaint,  as  to  them,  is  in- 
sufficient. The  complaint  sufficiently  charges  a  conspiracy 
between  all  the  defendants. 

The  law  is  well  settled  that  if  there  w'as  a  conspiracy  be- 
tween them,  each  of  them  engaged  in  the  conspiracy  is  liable 
for  the  acts  and  declarations  of  the  others  so  engaged,  done 
and  made  in  pursuance  of  the  conspiracy.  Boaz  v.  Taie,  4$ 
Ind.  60. 

The  facts  alleged  in  the  complaint  sufficiently  show  that  a 
fraud  was  committed  upon  the  plaintiff,  and  as  it  is  alleged 
that  these  appellants  were  engaged  in  the  conspiracy  by  which 
the  fraud  was  committed,  they  are  to  be  held  responsible  alike 
with  those  by  whom  it  was  actually  committed.  There'is  no- 
error  in  overruling  their  separate  demurrers  to  the  complaint. 

The  first  reason  in  the  motion  for  a  new  trial,  insisted  upon 
by  appellants,  is  the  overruling  of  their  motion  for  a  contin- 
uance. This  was  an  application  for  a  second  continuance  of 
the  cause,  afler  the  appellants  had  procured  its  continuance 
upon  their  affidavit  at  the  previous  term.  We  do  not  think 
that  sufficient  iiiligence  is  shown  to  have  been  used  to  pro- 
cure the  testimony  of  the  absent  witness,  or  sufficient  cer- 
tainty that  the  evidence  of  the  absent  witness,  if  the  cause  was 
continued,  would  be  procured  by  the  next  term.  The  witness 
appeared  to  be  transitory,  going  fron>one  point  to  another  in 
the  State  of  Pennsylvania,  without  any  settled  home.  In  such 
cases  a  reasonable  discretion  must  be  left  to  the  trial  court,, 
and  in  this  case  we  do  not  see  that  there  was  an  abuse  of  such 
discretion  by  the  overruling  of  the  motion  for  a  continuance. 
Shattuck  V.  Myers,  13  Ind.  46.  There  is  no  available  error 
in  this  ruling. 

The  next  reason  for  a  new  trial  insisted  upon  by  appellants,. 
is,  that  after  the  evidence  had  closed,  and  the  argument  of 
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counsel  had  been  completed,  the  court,  over  the  objection  of 
appellants,  permitted  appellee  to  read  in  evidence  the  notes 
and  mortgage.  This  action  was  not  based  upon  the  notes 
and  mortgage,  but  was  for  damages  for  the  fraud  alleged  to 
have  been  practiced  upon  appellee.  While  appellee  had  no 
right  to  demand  the  further  hearing  of  evidence  at  that  stage 
of  the  trial,  yet  the  oourt  had  the  discretionary  right,  in  the 
furtherance  of  justice,  to  supply  a  technical  omission  by  ad- 
mitting the  evidence,  and  its  admission  under  such  circum- 
stances can  not  constitute  available  error. 

Upon  the  seventh  and  eighth  reasons  for  a  new  trial  no 
error  has  been  pointed  out,  and  we  do  not  feel  required  to 
search  for  any. 

The  ninth  and  tenth  reasons,  based  upon  instructions  to  the 
jury,  question  the  action  of  the  court  in  calling  back  the 
jury  after  they  had  retired  for  deliberation  upon  their  ver- 
dict, and  giving  to  them  further  instructions.  The  addi- 
tional instructions  given  to  the  jury  when  called  back  are  as 
follows :  "  For  example,  suppose  you  find  for  the  plaintiff, and 
that  the  notes  and  mortgage  were  totally  worthless,  then  your 
verdict  should  be  for  an  amount  equal  to  the  principal  and 
interest  due  on  said  notes  at  the  date  of  their  transfer  to  the 
plaintiff,  to  which  you  will  add  interest  at  the  rate  of  six  per 
cent,  per  annum  from  the  date  of  the  transfer  to  January 
29th,  1881."  Again  :  "  If  you  find  for  plaintiff,  and  that  the 
notes  and  mortgage  were  worth,  say  $100,  but  no  more,  that 
is,  that  said  amount,  but  no  more,  could  have  been  collected 
thereon  at  the  date  of  such  transfer,  then  your  verdict  should 
be  for  an  amount  equal  to  the  principal  and  interest  due  on 
said  notes  at  the  date  of  such  transfer,  less  $100,  and  to  the 
sum  representing  this  difference  you  will  add  interest  at  the 
rate  of  six  per  cent." 

The  jury  had  not  been  instructed  upon  the  amount  of 
the  damages  to  be  recovered,  if  any,  and  there  was  no  error 
in  the  court^s  calling  them  back  and  instructing  them  upon 
that  subject.  But  it  is  further  objected  by  appellants  that  the 
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additional  instruction  substantially  told  the  jury  to  find  for 
the  plaintiflF. 

We  do  not  think  the  language  used  is  susceptible  of  that 
€onstruction.  The  court  merely  told  the  jury,  if  thty 
found  for  the  plaintiif,  how  to  arrive  at  the  amount  of  dam- 
ages they  vshould  assess  in  his  favor.  But  the  questions  whether 
they  should  find  for  the  plaintiff,  or  what  value  they  should 
attivch  to  the  notes  at  the  time  tbey  were  transferred,  were 
left  entirely  to  the  jury.  There  was  no  error  in  this  addi- 
tional instruction. 

The  thirteenth  and  last  reason  for  a  new  trial  is  also  in- 
sisted upon  by  appellants ;  all  the  others,  not  decided,  are 
waived  by  appellants  not  discussing  them  in  their  brief. 

This  last  reason  is  for  the  court's  refusal  to  admit  in  evi- 
dence a  certain  record  contained  in  the  "  insane  record  "  on 
file  in  the  clerk's  office  in  Marion  county,  Indiana. 

When  appellee  was  introduced  as  a  witness  in  his  own  be- 
half, appellants'  counsel  objected,  upon  the  alleged  ground 
that  appellee  was  an  insane  person.  They  made  no  offer  to 
prove  his  then  insanity,  but  offered  to  introduce  a  record 
made  nine  years  before  in  1872,  by  two  justices  of  the  peace, 
certifying  that  appellant  was  then  insane  and  had  been  so  for 
two.  weeks,  and  that  he  was  a  suitable  person  to  be  admitted 
into  the  hospital  for  the  curable  insape,  to  be  treated  for 
that  disease.  The  record  shows  that  he  was  then  so  commit- 
ted.    But  it  also  substantiallv  shows  that  his  then  insanity 

If  » 

was  but  temporary,  and  that  he  was  supposed  to  be  curable. 

After  the  lapse  of  so  long  a  time,  when  he  was  presented 
upon  the  witness  stand,  we  think  the  reasonable  presumption 
would  be,  there  being  no  proof  to  the  contrary,  that  he  was  then 
sane,  that  he  had  been  cured  and  discharged  from  the  hospital ; 
and  we  think  this  presumption  outweighs  any  legal  presump- 
tion, if  any  exists,  of  any  permanent  or  continuous  insanity 
inferable  from  the  proceedings  contained  in  said  record. 

This  is  not  like  a  case  where  the  lunatic  has  been  regularly  ad- 
judged insane  by  an  inquisition  and  placed  under  guardianship, 
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after  which  the  presumption  of  insanity  continues  until  he 
has  been  regularly  adjudged  sane  and  discharged  froni^his. 
guardianship.  We  do  not  think  such  a  presumption  as  that 
can  apply  to  this  case.  There  being  no  evidence  as  to  the  con- 
dition of  his  mind  at  the  time  of  the  trial,  from  his  appear- 
,  ance  and  demeanor  the  court  may  have  deemed  him  compe- 
tent to  testify,  and  there  was  no  error  in  excluding  the  rec- 
ord. Hardenbrook  v.  Sherwood^  72  Ind.  403.  There  is  no 
available  error  in  this  record. 

Per  Curiam.^ — It  is  therefore  ordered,  upon  the  foregoing^ 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  affirmed,  with  costs. 

Filed  March  6,  1884. 

On  Petition  for  a  Rehearing. 

• 

BiCKNELL,  C.  C. — The  complaint  sets  forth  that  the  de- 
fendants conspired  together  to  cheat  the  plaintiff  by  the  means 
thereinafter  set  forth.  It  then  states  that  Breedlove  and  Mc- 
Clellan  came  together  to  the  plaintiff,  and  Breedlove  made 
certain  representations  which  McClellan  corroborated,  and  on 
which  the  plaintiff  relied,  because  he  had  confidence  in  Breed- 
love as  a  brother  Mason  ;  that  Gos^ett,  a  few  days  afterwards,, 
made  like  representations  as  to  certain  notes  proposed  to  be 
given  for  plaintiff^s  stock  of  groceries  and  the  good-will  of 
his  trade ;  that  a  day  or  two  thereafter  Gossett  and  Gause 
came  together  to  the  plaintiff  and  made  similar  representa- 
tions as  to  said  notes  and  the  land  for  which  they  were  given,, 
and  as  to  a  mortgage  by  which  they  were  alleged  to  be  se- 
cured; that  plaintiff,  in  consequence  of  his  confidence  in 
Breedlove  as  a  Ma.son,  made  no  examination  as  to  said  real 
estate,  but  relying  on  said  representations,  sold  said  stock  and 
good-will  to  Gossett,  took  therefor  said  notes  and  mortgage,, 
paid  Gossett  $25  to  boot,  and  delivered  to  him  the  goods; 
that  all  of  said  representations  were  false  and  fraudulent,  and 
were  made  in  pursuance  of  said  conspiracy  and  for  the  pur- 
pose of  inducing  the  plaintiff  to  sell  said  goods  for  said  notea 
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«ud  mortgage.     Wherefore,  etc.     Several  of  the  representa- 
tions were  of  material  matters  of  &ct. 

The  complaint  stated  a  good  cause  of  action  against  all  of 
the  defendants,  and  the  separate  demurrers  of  the  defendants 
Breed  love  and  McClellan  were  properly  overruled. 

In  the  complaint  the  plaintiff,  in  averring  the  completion 
of  the  sale,  has  omitted  a  word  which  ought  to  be  supplied;  * 
he  says  he  sold  the  stock  of  goods  and  the  good-will  to  6os- 
sett,  '^and  did  pay  him  the  sum  of  f25  in  cash,  and  the  said 
notes  and  mortgage,  and  delivered  to  him  the  possession  of 
the  goods,'*  etc. 

Here  the  word  "received**  was  omitted  before  the  words 
^'  said  notes  and  mortgage.**  Supplying  that  word,  the  state- 
ment will  be  that  the  plaintiff  sold  the  goods,  etc.,  to  Gossett, 
"  and  did  pay  him  the  sum  of  $25  in  cash,  and  received  the 
said  notes  and  mortgage,  and  delivered  to  him  the  possession 
of  the  goods,**  etc.  This  defect  in  the  pleading  might  have 
been  amended  by  the  court  below,  and  must  be  deemed  to  be 
amended  in  this  court.     R.  S.  1881,  section  658. 

As  to  the  motion  for  a  new  trial,  we  think  it  needless  to 
add  anything  to  the  principal  opinion. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 

Filed  June  21, 1884. 


No.  10,694. 

Concannon  et  al.  v.  Noble. 

Pabtisb. — Juiffmentf  Review  cf, — Where  a  judgment  is  sought  to  he  re- 
viewed in  the  court  below,  all  parties  to  the  original  action  affected 
thereby  must  be  brought  into  court. 

From  the  Laporte  Circuit  Court. 

S,  E.  Williams,  J.  Grumpacker,  A.  G,  Harris  and  W.  H. 
Calkins,  for  appellants. 

W.  E,  Higgins  and  G,  R,  Ghaney,  for  appellee. 
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Elliott,  C.  J. — An  action  was  brought  by  the  appellee 
against  the  appellants  and  George  Sykes,  and  a  judgment  was 
rendered  against  all  of  the  defendants  in  that  action.  The 
complaint  in  tb«  present  case  seeks  a  review  of  that  judg- 
ment, and  the  suit  is  prosecuted  by  the  appellants  alone. 
Their  co-detendant  in  the  former  action  is  not  made  a  party 
to  the  present  suit,  either  as  plaintiff  or  defendant.  The 
complaint  was  attacked  in  the  court  below  upon  the  ground, 
among  others,  that  there  was  a  defect  of  parties,  and  this 
point  is  vigorously  pressed  in  this  court. 

The  general  rule  unquestionably  is,  that  all  who  were  par- 
ties to  the  original  action  must  be  brought  before  the  court 
on  a  bill  to  review.  If  they  will  not  join  as  plaintiffs  they 
may  be  brought  in  as  defendants.  Sloan  v.  Whitemany  6  Ind. 
434 ;  Douglay  v.  Davis,  45  Ind.  493 ;  Bums  v.  Singer ,  etc,, 
Co.,  87  Ind.  541;  Story  Eq.  PI.  535;  Mitford  Eq.  PI.  89. 
The  rule  that  all  the  parties  should  be  brought  before  the 
<5ourt  where  a  judgment  is  sought  to  be  reversed  on  appeal, 
or  reviewed  and  vacated  by  the  court  which  rendered  it,  is 
not  a  technical  rule,  but  is  an  important  one  substantially 
affecting  the  rights  of  the  litigants.  It  is  sometimes  quite  as 
important  to  one  of  several  defendants  as  it  is  to  the  plaintiff, 
that  the  judgment  should  remain  undisturbed,  and  in  order 
that  all  may  be  heard  it  is  proper  and  necessary  that  all  the 
original  parties  should  be  brought  into  court  on  a  bill  to  re- 
view. In  Hunderlock  v.  Dundee,  etc.,  Go.,  88  Ind.  139,  the 
reasons  supporting  the  rule  that  all  parties  must  be  before  the 
court  in  cases  of  this  character  are  very  forcibly  stated,  and  we 
do  not  think  it  necessary  to  again  discuss  the  subject. 

Judgment  affirmed. 

Filed  June  20, 1884. 
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No.  10,494. 

■ 

iS  ^  Aufdp:ncamp  r.  Smith. 

^    388| 

ijW  J44|         Bill  of  ExcKPTioss.—Lu^nwti'jn.^.—rracUcL'.~lnsimctiou6  to  the  jury, 

164   ^1  which  have  not  been  filed  or  directed  by  the  court  to  be  made  part  of 

~9&~^  *^®  record,  and  are  not  in  any  proper  bill  of  exceptions,  are  not  a  part 

166   242  of  the  record. 

Harmless  Error. — Evidence. — It  is  a  harmless  error  to  admit  or  reject 
evidence  which  can  not  affect  the  result. 

From  the  Ohio  Circuit  Court. 

H.  D.  MoMidlen  and  D.  71  Downey^  for  appellant. 
W.  S,  Holmariy  \V.  8.  Holman,  Jr.,  and  J.  B.  ColeSy  for  ap- 
pellee. 

BiCKNBLL,  C.  C. — The  appellee  had  a  verdict  against  the 
appellant  for  $500  for  the  breach  of  a  marriage  contract* 
The  court  overruled  a  motion  by  the  appellant  for  a  new 
trial,  and  rendered  judgment  on  the  verdict. 

The  appellant  assigns  as  error  the  overruling  of  his  motion 
for  a  new  trial.  The  reasons  alleged  for  the  new  trial  are, 
that  the  verdict  is  not  sustained  bv  sufficient  evidence  and  is 
contrary  to  law,  error  in  excluding  and  admitting  testimony, 
and  in  sustaining  appellee's  motion  to  suppress  parts  of  a 
deposition,  and  in  giving  instructions  to  the  jury. 

The  record  presents  no  question  as  to  the  instructions,  be- 
cause it  fails  to  show  that  they  were  filed  or  directed  bv  the 
court  to  be  made  part  of  the  record.  Hadley  v.  Atkinson,  84 
Ind.  64 ;  Heaton  v.  White,  85  lud.  376 ;  ^Tcllrain  v.  Emery^ 
88  Ind.  298.  "  Instructions,  in  order  to  be  made  a  part  of  the 
record,  *  *  must  be  filed  as  a  part  of  the  record,  and  the  fact 
of  such  filing  must  be  shown  in  the  transcript."  (^Donald  v. 
Constant,  82  Ind:  212.     Noivlin  v.  Whipple,  89  Ind.  490. 

In  this  ca>o,  the  original  bill  of  exceptions,  which  was^ 
brought  up  by  certiorari,  contained  no  instructions,  but  in 
the  record  the  clerk  has  left  out  a  part  of  the  original  bill, 
and  has  inserted  in  its  place,  between  the  conclusion  of  the 
evidence  and  the  signature  of  the  judge,  several  instructions, 
commencing  thus : 
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"Anna  M.  E.  Smith  v,  George  Helfenkamp.  Gentlemen 
of  the  jury:  '^  There  is  nothing  to  show'that  these  instnic- 
tions  were  filed,  and  they  are  not  entitled  as  of  the  cause 
from  which  this  appeal  was  taken.  The  appellant  procured 
a  certiorari^  from  the  return  of  which  it  appears  'that  after 
this  cause  was  submitted,  the  date  of  the  submission  being 
November  28th,  1882,  the  appellant,  at  the  October  term, 
1883,  of  the  Ohio  Circuit  Court,  made  an  application  to  that 
court  for  the  entry  of  a  nunc  pro  tunc  order  in  relation  to 
the  filing  of  said  instructions,  and  that  on  such  application 
the  court  made  a  special  finding  of  the  facts  and  entered 
thereon  the  following  order  as  «f  conclusion  of  law,  to  wit: 

"  That  the  court  made  no  order  directing  the  filing  of  said 
charges,  and  that  the  defendant  is  not  entitled  to  an  order 
now  for  then  directing  the  filing  of  said  charges,  and  that 
the  plaintiff  recover  her  eosts  therein/' 

There  is  nothing  in  this  proceeding  that  makes  the  record 
sufficient  as  to  the  instructions.  The  bill  of  exceptions  con- 
tains the  statement  that  it  contains  all  the  evidence  given  in 
the  cause,  but  it  shows  upon  its  face  that  it  does  not  contain 
the  testimony  of  all  the  witnesses.  , 

Upon  such  a  bill  of  exceptions  this  court  will  not  ordi- 
narily consider  whether  the  verdict  is  contrary  to  law  or  sup- 
ported by  sufficient  evidence,  or  whether  the  damages  are  ex- 
cessive. LouisvUhy  etc.,  R,  W,  Co.  v.  Henly,  88  Ind.  535. 
In  this  case,  however,  we  have  examined  the  evidence  set 
forth  in  the  bill  of  exceptions,  and  we  are  satisfied  that  the 
cause  was  fairly  tried  upon  its  merits,  and  that^  just  result 
was  reached. 

The  motion  to  suppress  part  of  a  deposition  was  properly 
sustained,  because  the  matter  suppressed  was  immaterial.  The 
evidence  alleged  to  have  been  improperly  admitted  was  such 
that  its  admission  or  rejection  could  not  have  affected  the  ver- 
dict; the  evidence  rejected  was  immaterial;  if  admitted,  it 
could  not  have  changed  the  result.  Section  658,  R.  S.  1881, 
contains  the  following:  "Nor  shall  any  judgment  be  stayed 
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96    380 

156    583 
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or  reversed,  in  whole  or  in  part,  where  it  shall  appear  to  the 
court  that  the  merits  of  the  cause  have  been  fairly  tried  and 
determined  in  the  court  below." 

The  judgment  ought  to  be  affirmed. 

Pek  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  hereby 
in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Filed  June  19,  1884. 


No.  10,477. 

Pouder  v.  Tate. 

j-^  s»|  Receiver. — Evidence. — Practice. — Mortgage. — The  Supreme  Court  will  not, 

|]S8    581  in  an  application  for  the  appointment  of  a  receiver  in  an  action  to  fore- 

^  2?2  close  a  mortgage,  disturb  the  conclusion treached  by  the  trial  court  as 

to  the  sufficiency  of  the  mortgaged  proi)eriy  to  discharge  the  debt. 
Same. — DemurreT^ — It  is  not  error  to  refuse  to  permit  a  demurrer  to  be 
05  830  filed  to  such  an  application. 

^ ^  Same. — Pedtion  for  Foreclosure, — Where,  in  the  foreclosure  of  a  mortgage, 

the  appointment  of  a  receiver  is  usked,  it  is  not  essential  to  aver  in  the 
petition  that  the  mortgagor  is  insolvent. 

From  the  Hamilton  Circuit  Court. 

G,  W,  Galvin,  D.  Mostt  and  R,  R,  Stephenson,  for  appellant. 
F.  Knefler,  J.  S.  Berryhill,  B.  Harrison,  W.  H.  H.  Miller, 
and  J.  B.  Elam^  for  appellee. 

Hammond,  J. — During  the  pendency  of  an  action  to  fore- 
close a  mortgage,  executed  by  the  appellant  to  the  appellee, 
the  latter  procured  the  appointment  of  a  receiver  to  take  charge 
of  the  mortgaged  premises  and  the  rents  and  profits  thereof 
pending  the  litigation.  The  appellee's  petition  asking  the  ap- 
pointment of  a  receiver  stated  facts  showing  that  the  mort- 
gaged property  was  not  of  sufficient  value  to  discharge  the 
mortgage,  prior  encumbrances  and  taxes.  The  petition  was 
sustained  by  affidavits  filed  in  its  support,  and  was  opposed 
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Ly  affidavits  filed  in  behalf  of  the  appellant.  Upon  a  ques- 
tion of  fact  thus  presented,  we  can  not  disturb  the  conclusion 
reached  by  the  trial  court. 

The  appellant  offi>red  to  file  a  demurrer  to  the  appellee's 
petition  for  the  appointment  of  a  receiver,  but  was  not  per- 
mitted to  do  so.  An  application  for  the  appointment  of  a 
receiver  pending  litigation  is  made  upon  petition  or  motion. 
Affidavits  and  counter  affidavits  may  be  filed,  or  oral  testi- 
mony heard,  and  an  exception  taken  to  the  sustaining  or  the 
overruling  of  such  petition  or  motion  presents  the  question 
©f  the  correctness  of  the  ruling.  This,  we  think,  is  the  cor- 
rect practice. 

It  is  claimed  that  as  the  insolvency  of  the  mortgagor  was 
not  averred  in  the  petition,  the  appointment  of  a  receiver  was 
unauthorized.  This  averment  is  not  essential  where,  in  the 
foreclosure  of  a  mortgage,  the  appointment  of  a  receiver  is 
asked.  In  such  case  it  is  only  required  to  show  that  the 
mortgaged  property  is  not  sufficient  to  discharge  the  mort- 
gage debt.  Section  1222,  R.  S.  1881,  clause  4.  This  fact 
was  plainly  presented  by  the  appellee^s  petition,  and  suffi- 
ciently sustained  by  affidavits  filed  in  its  support,  to  prevent 
this  court  from  interfering  with  the  action  of  the  trial  court 
in  appointing  a  receiver. 

Judgment  affirmed,  with  costs. 

Filed  Jone  21,  1884. 


No.  11,347. 

The  State  v.  Cooper  et  al. 

Criminal  Law. — PUading. — Bradiee. — IndictmenL  —  In/ormaticn.  — Where, 
upon  the  qaashing  of  an  indictment,  the  prosecuting  attorney,  upon 
affidavit,  files  an  information  charging  the  same  offence,  no  question  as 
to  the  action  of  the  court  in  quashing  the  indictment  can  be  made  in 
the  Supreme  Court. 

'^AUF..— Affidavit,— Signature  of  Affiant.— Name,— Plea  in  Abateme7U.—A  plea 


332  SUPREME  COURT  OF  INDIANA, 


The  State  v.  Cooper  et  al. 


in  abatement  of  an  information,  that  the  real  name  of  the  person  who 
made  the  affidavit  is  not  the  name  signed  to  the  affidavit,  that  the  affi- 
ant's true  name  is  ditlerent  (stating  it),  and  that  the  name  signed  i^ 
fictitious,  is  bad  on  demurrer. 

From  the  Sullivan  Circuit  Court. 

F.  2\  Hordy  Attorney  General,  J,  D.  Alexander,  Prosecute 
ing  Attorney,  J»  C.  Briggs  and  (7.  E,  Barrett,  for  the  State. 
S.  Couhon,  for  appellees. 

Elliott,  J. — The  court,  upon  the  motion  of  the  appel- 
lees, quashed  the  indictment  which  had  been  returned  against 
them,  and  thereupon  the  prosecuting  attorney  filed  an  aflS- 
davit  and  information  cliarging  the  same  offence  as  that  de- 
scribed in  the  indictment.  In  our  opinion  the  filing  of  the 
information  and  affidavit  superseded  the  indictment,  and,  like 
the  amendment  or  substitution  of  pleadings  in  civil  actions^ 
rendered  the  rulings  on  the  indictment  immaterial.  As  the 
indictment  was  supplanted  by  an  information,  the  ruling  on 
the  motion  to  quash  presents  no  question  requiring  consid- 
eration from  us. 

The  appellees  filed  what  is  called  a  plea  in  abatement,  which, 
omitting  the  formal  parts,  is  as  follows:  "Defendants  say 
that  said  information  is  not  founded  upon  and  supported  by 
a  sufficient  affidavit,  in  this,  to  wit,  that  no  such  person  as 
Harry  Blue,  by  whom  the  said  affidavit  purports  to  have  been 
signed  and  sworn  to,  existed  at  the  time  said  affidavit  was 
signed  and  sworn  to,  or  now  exists,  but,  as  these  defendants 
are  informed  and  believe,  the  same  was  signed  and  sworn  to 
by  one  Henry  Little,  under  the  false  and  fictitious  name  of 
Harrv  Blue." 

A  plea  of  abatement  requires  the  highest  degree  of  cer- 
tainty. 1  Bishop  Crim.  Proc.  745.  In  Wardw.FH^tCj  48 
Ind.  289,  it  was  said:  "Answers  in  abatement  are  not  fa- 
vored in  law.  They  must  allege  every  fact  necessary  to  thoir 
sufficiency.  No  presumptions  of  law  or  fact  are  allowed 
in  their  favor."  If  the  plea  before  us  is  wanting  in  any  ma- 
terial particular,  it  must  be  held  bad.     It  will  be  observed 


MAY  TERM,  1884.  333 


Coles  et  al.  v.  Peck. 


that  the  plea  alleges  that  an  affidavit  was  made^  so  that  there 
is  no  question  as  to  the  existence  of  an  affidavit  subscribed 
and  sworn  to  by  a  real  person.  It  is,  however,  averred  that 
he  signed  a  fictitious  narao,  and  it  is  claimed  that  this  renders 
the  affidavit  insufficient.  We  think  this  position  untenable. 
For  aught  that  appears  the  name  signed  may  have^been  that 
by  which  the  affiant  was  commonly  known,  although  his  true 
and  legal  name  may  have  been  Little.  Where  the  person  is 
clearly  identified,  and  it  appears  that  there  was  an  actual  sign- 
ing and  verification,  the  affidavit  should  be  upheld  unless  the 
plea  affirmatively  shows  that  the  signing  was  by  a  name  diffijrent 
from  that  by  which  the  affiant  was  commonly  known,  or  else 
shows  that  a  fictitious  name  was  used  for  a  corrupt  purpose. 
The  object  of  the  law  is  accomplished  when  an  affidavit  is 
actually  made  by  a  real  person,  and  the  name  used  is  not  ma- 
terial, provided  it  is  one  by  which  the  affiant  is  commonly 
known,  or  is  a  name  which  supplies  the  means  of  identifying 
him.  As  presumptions  are  against,  and  not  in  favor  of,  such 
dilatory  pleas  as  the  one  under  immediate  discussion,  we  must 
presume  that,  as  the  affidavit  was  signed  and  sworn  to  by  a 
real  person,  the  name  used  is  one  which  identifies  and  desig- 
nates the  person  by  whom  the  affidavit  was  made. 

The  court  erred  in  overruling  the  demurrer  to  the  plea,  and 
the  judgment  is  reversed,  at  the  costs  of  the  appellees. 

Filed  April  18,  1884.    Petition  for  a  rehearing  overruled  June  21, 1884. 


No.  11,489. 

Coles  et  al.  v.  Peck. 

SuPREMt:  Court. — Jurisdiction. — Amount- in  Controversy. — Appeal, — On  ap- 
peal to  the  Supreme  Court  of  a  case  commenced  before  a  justice  of  the 
peace,  the  amount  in  controversy  is  determined  not  alone  by  the  com- 
plaint, but  also  by  any  set-off  or  counter-claim,  and  if  it  thus  appears 
that  there  is  more  than  $50  in  controversy,  the  appeal  will  lie  under 
section  632,  B.  S.  1881. 
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Lease. — Renewal  or  Purchaae. — Eledion.— Specific  Performance, — Equity. — A 
lease  of  a  lot  for  a  term  provided  for  the  erection  of  a  building  on  the 
lot  by  the  lessee,  and  at  the  end  of  the  term,  the  lessor  could  elect  t# 
renew  the  lease,  or  buy  the  building,  or  sell  the  lot,  at  a  price  to  be  as- 
certained by  refereexi ;    the  lessor  failed  to  elect. 

Heldj  that  the  lessee  could  then  elect,  and,  having  chosen  to  purchase  the 
lot,  and  tbe  lessor  refusing  to  join  in  a  reference  to  fix  the  price,  could 
maintain  suit  against  the  lessor  for  equitable  relief. 

Prom  the  Ohio  Circuit  Court. 

A.  0.  Downey,  for  appellants. 
J.  S.  Jelley,  for  appellee. 

NiBLACK,  J. — Ou  the  6th  day  of  March,  1873,  Eliza  Peck, 
by  an  instrument  in.  writing,  mutually  executed,  leased  to 
Recce  N.  P.  Buchanan  and  James  Buchanan,  a  lot  of  ground 
in  the  city  of  Rising  Sun,  for  a  period  of  ten  years  at  the 
rate  of  J50  per  year,  payable  annually  in  advance,  the  term 
to  commence  on  the  10th  day  of  March,  1873,  and  end  on  the 
10th  day  of  March,  1883,  and  the  lessees  to  have  the  privilege 
of  erecting  on  the  lot,  and  occupying  during  their  term,  a 
two-story  brick  house,  suitable  for  business  purposes.  The 
instrument  contained  the  following  additional  provisions: 

"And  it  is  further  agreed  between  said  parties,  and  made 
part  of  the  conditions  of  this  lease,  that  at  the  expiration  of 
'  the  same  the  said  lease  is  to  be  renewed  and  continued  for 
another  term  of  time  of  ten  years  on  the  same  terms,  that  is 
*  to  say,  $50  per  year,  or  the  party  of  the  first  part  is  to  pur- 
chase the  building  and  improvement-s  from  the  party  of  the 
second  part,  or  the  party  of  the  second  part  is  to  purchase  the 
grounds.  Either  one  of  the  three  is  to  be  done,  and  that  at 
the  option  of  the  party  of  the  first  part,  and  she  shall  notify 
the  other  party  twelve  months  before  the  expiration  of  the 
time  which  one  she  will  elect  to  do.  And  in  case  the  lease 
is  not  renewed,  and  a  sale  is  to  take  place  as  in  either  case 
above  named,  then  each  party  is  to  choose  a  competent  dis- 
interested freeholder  who  shall  appraise  the  value  of  the 
ground  or  building,  as  the  case  may  be,  and  they  shall  have 


MAY  TERM,  1884.  335 


Coles  ei  al.  v.  Peck. 


power,  in  case  they  see  proper  to  choose  a  like  third  person, 
and  the  party  who  is  to  purchase  shall  pay  to  the  other  the 
amount  so  stated  by  them  to  be  the  value.  And  if  this  lease 
is  renewed  for  the  second  term  of  ten  years,  then  at  the  ex- 
piration of  that  time  sale  from  one  to  the  other  shall  be  made 
as  above  stated,  either  the  land  to  the  party  of  the  second 
part  or  th**  building  to  the  first  party,  to  be  determined  as 
above  set  ^brth.  And  all  the  terms,  covenants  and  conditions 
of  this  leus^hall  extend  to  the  heirs,  administrators,  execu- 
tors or  a.*v>i^s  of  :the  parties  to  the  same.'' 

The  Bu('hanau$  went  immediately  into  possession  and  soon 
thereafter  ercctcHl  on  the  leased  lot  a  two-story  brick  build- 
ing of  the  value  of  $3,000.  During  the  year  1877  all  the  in- 
terests and  the  estates  of  the  Buchanans  in  the  lease  were  as- 
signed and  transferred  to  John  B.  Coles  and  Daniel  S.  Wil- 
ber,  who  very  soon  went  into  and  have  ever  since  continued 
in  possession  0f  the  leasehold  premises. 

On  the  20lh  day  of  March,  1883,  Eliza  Peck,  the  lessor, 
commenced  this  action  against  Coles  and  Wilber  by  filing  a 
complaint  against  them  before  a  justice  of  the  peace  for  the 
sum  of  $50,  as  the  amount  alleged  to  be  due  in  advance  for 
rent  of  the^leased  lot  from  the  10th  day  of  March,  1883,  to 
the  10th  <fey  of  March,  1884.  Coles  and  Wilber  appeared 
before  thor justice  and  answered:  First.  In  general  denial. 
Seoond,  Bjf  way  of  cross  complaint,  setting  up  the  lease  and 
the  matters  connected  with  it  herein  above  referred  to,  and 
averrio|^'the  performance  of  all  the  covenants  and  conditions 
<tf  thel^se  on  their  part;  also  averring  that  the  plaintiff 
&i1ed  W  elect  whether  she  would  renew  the  lease,  or  purchase 
tfce  bniiding  on  the  leased  ground,  or  sell  the  ground  to  the 
defen<Iants,  and  to  notify  the  defendants  of  her  election  in 
j  the  premises  twelve  months  before  the  expiration  of  the  term 
I  «f  tb«  lease,  or  at  any  other  time ;  that  on  th^  3d  day  of  Feb- 
ffttarr,  1883,  they,  the  defendants,  elected  to  purchase  the 
hmed  ground,  and  so  notified  the  plaintiff;  that  they  there- 
■poti  selected  Richard  M.  Jones,  a  competent  and  disinter- 
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ested  freeholder  of  said  city  of  Rising  Sun,  as  an  appraiser 
to  appraise  said  leased  ground,  fixing  the  time  for  said  ap- 
praisement for  the  10th  day  of  March,  1883,  and  the  place  at 
the  front  door  of  the  building  on  the  leased  ground,  of  all 
which  they  notified  the  plaintiff  in  writing  on  said  3d  day  of 
February,  1883;  that  on  the  10th  day  of  March,  1883,  the 
said  Richard  M.  Jones  appeared  at  the  time  and  place  named 
in  the  above  mentioned  notice  in  writing,  but  the  plaintiff 
failed  and  refused  to  select  any  person  on  her  part  to  ai>- 
praise  the  leased  ground  which  the  defendants  had  so  elected 
to  purchase;  that  the  plaintiff  so  failing  and  refusing,  the  de- 
fendants immediately  selected  George  B.Gibson,  al^  a  com- 
petent and  disinterested  freeholder  of  the  city  of  Rising  Sun, 
to  act  also  as  an  appraiser  of  the  leased  ground  in  question; 
that  the  said  Jones  and  Gibson  then  and  there  proceeded  to 
appraise  said  leased  ground,  and  appraised  the  same  at  $322, 
of  which  they  at  once  gave  notice  in  writing  both  to  the  plain- 
tiff and  defendants;  that  after  receiving  notice  of  such  ap- 
praisement, that  is  to  say  on  said  10th  day  of  March,  1883, 
the  defendants  tendered  to  the  plaintiff,  and  offered  to  pay  her, 
in  legal  tender  United  States  treasury  notes,  said  sum  of 
f  322,  on  condition  that  she  would  make  and  deliver  to  them 
a  good  and  suflScient*deed  of  conveyance  for  said  leased  land, 
but  the  plaintiff  refused  to  accept  said  sum  of  money  as  well 
as  to  execute  such  a  deed ;  that  the  defendants  were  ready 
and  willing  to  pay  said  sum  of  money  on  the  condition  of  re- 
ceiving a  deed,  and  would  pay  the  money  into  court  at  any 
time  when  required  so  to  do,  as  a  means  of  obtaining  a  spe4 
cific  performance  of  the  contract  contained  in  the  lease.  Where- 
fore the  defendants  demanded  a  specific  performance  of  said 
contract,  and  damages  in  the  sum  of  $3,000,  as  well  as  all 
other  proper  relief. 

The  justice  certified  the  cause  to  the  circuit  court,  upon  the 
ground  that  the  matters  alleged  in  the  cross  complaint  put  in 
issue  the  title  to  real  estate. 

In  the  circuit  court  a  demurrer  to  the  cross  complaint  was 
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sustained,  and  a  trial  resulted  in  a  finding  and  judgment  for 
the  plaintiff  in  the  sum  of  $50. 

Error  is  first  assigned  upon  the  decision  of  the  circuit  court 
sustaining  the  demurrer  to  the  cross  complaint;  but  as  pre- 
liminary to  the  consideration  of  the  question  of  the  suffi- 
ciency of  that  pleadings  the  appellee  has  moved  to  dismiss 
this  appeal,  upon  the  ground  that  the  action  was  commenced 
before  a  justice  of  the  peace,  and  that  the  amount  in  contro- 
versy below  did  not  really  exceed  (50. 

In  determining  the  amount  in  controversy  upon  an  appeal 
to  this  court  in  a  .cause  originating  before  a  justice  of  the 
peace,  we  must  look  to  the  set-off,  counter-claim  or  cross 
complaint  as  well  as  to  the  complaint,  driver  v.  Bowen,  57 
Ind.  266;  B(mlu8  v.  Brier,  87  Ind.  391. 

Taking  into  consideration  the  cross  complaint  as  well  as 
the  complaint  in  this  cause,  we  find  much  more  than  the  sum 
of  $50  in  controversy.  The  motion  to  dismiss  this  appeal 
can  not,  therefore,  be  sustained. 

The  facts  alleged  in  the  cross  complaint  present  some  more 
novel  and  much  more  difficult  questions.  The  first  is:  Did 
the  fiiilure  of  the  appellee  to  avail  herself  of  the  option 
reserved  to  her  in  the  lease  transfer  to  the  appellants  the 
right  to  exercise  a  similar  option  on  their  part? 

Viner,  in  his  General  Abridgment,  in  volume  9,  on  page 
^62,  says :  '^  If  a  man  sells  trees  growing  upon  his  land^  ex- 
cepting six  oaks,  the  exceptor  is  to  have  the  election,  and  if 
there  be  a  time  limited,  he  must  do  it  during  such  time, 
but  if  he  slip  the  time,  then  the  other  shall  elect.'^  Story 
oti  Contracts,  at  section  816,  in  treating  of  alternative  con- 
tracts, concludes :  "  But  if  the  person,  by  his  own  wrong  or 
de&ult,  lose  his  election, — as  if  he  be  bound,  in  the  alterna- 
tive, to  do  one  of  two  things  by  a  certain  day,  and  he  suffer 
the  day  to  pass,  without  making  an  election  by  performing 
one  or  the  other,  the  other  party  may  elect  which  he  will  de- 
mand.'' Bouvier,  in  his  Institutes^  volume  1^  section  693, 
Vol.  96.-22 
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holds  a  similar  doctrine,  saying:  "  The  right  to  choose  which 
of  two  things  is  to  be  delivered  to  fulfil  an  alternative  obli- 
gation, called  the  I'ight  of  election^  is  vested  in  the  party  to 
whom  it  is  given  by  the  agreement;  but  when  there  is  no  one 
selected  to  exercise  this  right,  it  belongs  to  the  first  agent,  or 
he  who  is  to  do  the  first  act,  and  on  his  failure  to  exer- 
cise it  in  proper  time,  the  right  passes  to  the  other  party." 

From  illustrations  given  and  various  exceptions  noted,  the 
doctrine  of  these  extracts  is  only  applicable  to  alternative 
obligations  which  are  distinctly  disjunctive,  and  not  to  cases 
in  which  the  law,  or  the  evident  intention  of  the  parties,. im- 
plies an  election.  As  thus  distinguished,  this  doctrine  is,  to 
a  greater  or  less  extent,  supported  by  the  cases  of  Daerson  v. 
Bellows,  1  Blackf.  217,  Conwell  v.  SniUft,  8  Ind.  530,  and  Ire- 
land V.  Montgomery,  34  Ind.  174,  and  may,  as  we  believe,  be 
safely  applied  to  the  alternative  reservations  contained  in  the 
case  before  us.  Consequently,  when  the  appellee  failed  to  ex- 
ercise her  right  of  election,  under  the  lease,  her  right  in  that 
respect  passed  over  to  the  appellants. 

The  next  question  is,  did  the  appellants  properly  proceed 
in  the  appraisement,  or  attempted  appraisement,  of  the  leased 
ground? 

A  learned  author  states  the  law  in  cases  analogous  to  this, 
to  be  that  "  Where  a  lease  stipulated  that  at  the  close  of  the 
term  the  value  of  the  building  should  be  appraised  by  per- 
sons to  be  chosen  by  the  parties,  and  that  the  lessor  should 
purchase  the  buildings  of  the  lessee  at  the  price  so  set  by  the 
appraisers,  it  was  held,  that  before  the  lessee  could  sue  for  the 
value  of  the  buildings  he  must  show  that  he  had  done  all  that 
was  reasonably  in  his  power  to  have  the  appraisement  made; 
that  having  shown  this,  and  that  his  efforts  had  been  vain,  he 
might  then  sue  for  the  fair  value.  *  *  *  The  duty  of 
procuring  the  decision  of  the  refi^ree  in  cases  like  the  fore- 
going rests  primarily  upon  the  party  who  will  have  the 
claim  for  payment;  i,  e.,  upon  the  plaintiff  in  the  suit  to  be 
brou*^ht  after  the  right  of  action  shall  have  accrued.     He 
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must  use  his  best  exertions  to  bring  about  and  perfect  the 
agreement  of  reference.  And  it  seems  that  his  /ailure  to 
bring  it  about  will  enable  him  to  institute  suit  without  delay^ 
only  in  case  the. obstacle  to  his  success  has  grown  out  of  the 
contumacious  action  of  the  other  party.  The  debtor  can  not, 
by  preventing  the  perfection  of  the  reference,  escape  the  lia- 
bility to  be  sued."     Morse  Arb«  &  Award, '94. 

As  to  the  proper  remedy  to  be  pursued  in  cases  similar  to, 
or  of  the  general  class  of,  the  one  made  by  the  cross  com- 
.  plaint  in  this  case,  there  is  some  conflict  in  the  authorities. 

In  the  case  of  Milnes  v.  Gery,  14  Vesey  Jr.  400,  which 
has  become  a  leading  case  of  its  class,  it  was  held  that  where 
a  sale  was  provided  for  in  a  lease  at  a  price  to  be  fixed  by 
two  persons  to  be  mutually  choseu,  or  by  an  umpire  to  be 
appointed  by  the  persons  so  chosen  in  case  of  disagreement, 
and  where  the  appraisers  failed  to  agree  upon  the  price,  or 
the  person  to  be  appointed  as  umpire,  a  bill  would  not  lie 
for  a  specific  performance  of  the  contract  of  sale,  upon  the 
ground  that  the  contract  was  incomplete  and  inoperative  un- 
til the  price  was  determined  according  to  the  provisions  of 
the  lease,  and  that  case  has  been  followed  by  some  cases  in 
this  country,  notably  those  of  Oreason  v.  KdeUaSy  17  N.  Y. 
491,  and  Hopkina  v.  Gilman,  22  Wis.  476,  holding  that  for 
the  wrongful  failure  to  complete  an  agreement  for  reference, 
the  proper  remedy  was  by  action  at  law  for  the  recovery  of 
damages.  The  doctrine  of  that  case  has,  however,  generally 
been  followed  by  the  courts  of  the  United  States,  only  in  a 
limited  and  restricted  sense,  and  is  mainly  applied  only  to 
contracts  for  reference  in  which,  by  the  form  and  language 
of  the  stipulation,  the  mode  of  determining  the  price  by  val- 
ues, on  arbitration,  is  made  an  essential  provision — in  fact 
condition — to  the  validity  of  the  agreement,  and  to  cases 
in  which  the  parties  can  be  easily  placed  in  statu  quo,  or 
where  an  action  for  damages  can  be  made  to  afford  an  ade- 
quate remedy. 

There  is  another  recognized  class  of  contracts  providing  a 
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mode  for  ascertaining  the  price  of  property  by  arbitration  or 
reference,  in  which  the  language  used  in  the  stipulation  is 
treated  as  non-essential,  and  as  more  in  the  nature  of  a  sug- 
gestion, regarding  the  stipulation  itself  as  virtually  an  agree- 
ment to  sell  the  property  at  a  fair  price. 

Concerning  this  latter  class  of  contracts,  Pomeroy  in  his 
work  on  the  Specific  Performance  of  Contracts,  says : 

"  If  the  means  specified  for  fixing  upon  the  price  fiiil  for 
any  reason,  the  court  does  not  treat  the  contract  as  fatally 
defective ;  but  will,  in  the  suit  for  a  specific  performance,  direct 
a  fair  and  reasonable  price  to  be  ascertained  in  some  manner 
preliminary  to  the  decree,  either  by  referring  the  matter  to  a 
master  or  other  officer,  or  by  appointing  a  skilled  person  as  a 
special  valuer,  or  even  by  determining  the  amount  itself;  it 
will  pursue  any  such  mode  as  the  circumstances  of  the  case 
show  to  be  expedient.  The  tendency  of  the  later  English 
decisions  is  to  consider  these  stipulations  for  a  determination 
of  the  price  by  third  persons^  rather  as  matters  of  form  than 
of  substance ;  to  construe  them  in  such  manner  that  they  be- 
come incidental  only  to  the  main  object  of  the  agreement.  *  * 
The  result  is,  that  while  the  doctrine  of  MUnes  v.  Oerj/y  and  of 
the  class  of  cases  to  which  it  belongs,  has  not  been  repudiated, 
and  is  even  now  enforced,  yet  it  is  carefully  restricted  to  the 
kind  of  contracts  already  mentioned ;  the  court  will  treat  the 
contract  as  falling  within  the  second  class,  unless  it  would 
thereby  do  violence  to  the  language  and  thwart  the  plain  in- 
tent of  the  parties."     Sections  148-152,  and  notes. 

Waterman,  in  his  treatise  on  Specific  Performance,  states 
the  rule  to  be  that  "  Specific  performance  can  not  be  enforced 
of  an  agreement  that  property  shall  be  sold  at  a  price  to  be 
determined  by  valuers,  if  no  valuation  be  made ;  nor  the  ap- 
pointment of  valuers  decreed,  or  any  other  mode  of  deter- 
mining the  price  be  substituted  by  the  court,  unless  there  has 
been  such  acquiescence  in,  or  part  performance  of,  the  con- 
tract, as  would  render  it  inequitable  not  to  enforce  its  execu- 
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tion,  in  which  case  the  court  will  determine  what  is  a  fair 
value/'     Wat.  Spec.  Per.,  section  44. 

In  Wood  on  Landlord  and  Tenant,  pp.  673-4,  it  is  said : 
"Where  the  lease  contains  a  covenant  for  the  renewal  of  a 
lease,  on  a  valuation  or  appraisal  by  arbitrators,  and  the 
lessor  will  not  comply  with  the  terms  of  the  covenant,  and 
agree  upon  arbitrators  or  submit  the  matter  to  them,  a  court 
of  equity  will  not  decree  a  specific  performance  of  that  part 
of  the  covenant,  but  will  receive  evidence  of  the  value,  and 
compel  the  execution  of  a  lease  as  agreed.  *  *  *  If  the 
arbitration  fails  by  reason  of  the  arbitrators  chosen  being  un- 
able to  complete  the  reference,  and  the  parties  &iling  to  agree 
on  another  umpire,  the  lessee  may  maintain  an  action  of  an 
equitable  nature  to  compel  the  execution  of  a  renewal  lease, 
and  have  a  reference  to  ascertain  what  the  amount  of  rent 
should  be." 

In  the  case  of  Tscheider  v.  Biddle,  4  Dillon,  55,  a  case  very 
similar  to  the  one  at  bar  in  many  of  its  essential  &cts,  the 
court  stayed  the  proceedings  in  an  action  at  law  for  the  col- 
lection of  rent  until  the  lessor  should  appoint  an  appraiser 
to  value  the  land  in  accordance  with  the  terms  of  the  lease. 

As  bearing  on  the  same  general  subject,  reference  is  made 
to  the  following  cases:  Lowe  v.  Brown,  22  Ohio  St.  463; 
Tobey  v.  County  of  Bristol,  3  Story,  800 ;  Biddle  v,  Ramsey,  52 
Mo.  153 ;  Hug  v.  Van  Burkleo,  58  Mo.  202. 

The  weight  of  American  authority  unmistakably  supports- 
the  conclusion  that  in  cases  of  the  same  general  character  as 
this,  equity  will  take  jurisdiction  and  grant  such  relief  as 
may  seem  to  be  most  expedient,  or  most  in  accord  with  the 
spirit  of  the  agreement  looking  to  the  sale  of  the  property. 

We  do  not  hold  that  the  report  of  the  arbitrators  chosen 
by  the  appellants  in  this  case  is  conclusive  upon  the  appellee 
as  to  the  value  of  the  leased  lot.  We  hold  only  that  the  aver- 
ments of  the  cross  complaint  are  sufficient  to  show  that  the 
appellants  have  done  all  that  they  reasonably  could  do  to 
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consummate  the  agreement  for  reference  contained  in  the 
lease,  and  have,  for  that  reason,  presented  a  good  prima  fade 
case  for  equitable  relief.  Strohmaler  v.  Zeppenfeld,  3  Mo.  Ap. 
429.  See,  also,  Lowe  v.  Brown,  supra;  Hall  v.  Warren,  9 
Ves.  Jr.  605;  Gourlay  v.  Duke  of  Somerset,  19  Ves.  429; 
Dinham  v.  Bradford,  L.  R.,  5  Ch.  Ap.  519 ;  Richurdsonv.  Smith, 
L.  R.,  5  Ch.  Ap.  648;  Gregory  v.  Mighell,  18  Ves.  Jr.  328; 
Jackson  V.  Jackson,  19  Eng.  L.  &  E.  545 ;  Bunnell  v.  Keteltas, 
16  Abb.  Pr.  205 ;  Amot  v.  Alexander,  44  Mo.  25;  Biddle  v. 
Ramsey,  supra  ;  Kelso  v.  Kelly,  1  Daly,  419;  Backups  Appeal,  58 
Pa.  St.  186 ;  Norris  v.  Jackson,  3  Giff.  396 ;  Parker  v.  TamoeU, 
2  De  Q.  &  J.  659 ;  Jackson  v.  Jackson,  1  Sraa.  &  Giff.  184. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Filed  June  24,  1884. 
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EzECimoN. — Proceedings  Supplementary, — Affidavit, — Fraud. — Contract, — An 
affidavit  in  supplementary  proceedings  under  section  819,  R.  8.  1881, 
which  charges  that  A.  P.  is  indebted  to  the  judgment  debtor  in  the  value 
of  certain  lands  conveyed  by  the  former  to  the  latter,  presents  no  ques* 
tion  of  fraudf  and  proof  of  such  conveyance  in  consideration  of  an  agree- 
ment by  A.  P.  to  pay  certain  other  debts  of  the  debtor  and  to  support 
him  during  life,  does  not  support  the  conclusion  that  A.  P.  is  indebted 
in  a  sum  equal  to  the  value  of  the  lands,  as  charged. 

Same. — Judgment, — Appeal.— \n  appeal  lies  from  a  judgment  in  such  case 
requiring  A.  P.,  unless  he  at  once  reconvey  the  land,  to  pay  to  the  judg- 
ment plaintiff  the  amount  found  to  be  the  value  of  the  land. 

From  the  Hendricks  Circuit  Court. 

L.  A.  Bamett,  —  Wilson  and  —  Wilson,  for  appellants. 
X.  iTf.  Gampbelly  for  appellee. 

Hammond,  J. — This  was  a  proceeding  supplementary  to 
execution  under  section  819,  R.  S.  1881. 
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The  appellee^s  affidavit  was  as  follows : 
^^  Barbara  A.  Chatham  v.  Joseph  B.  Pounds. 

"Affidavit  for  Proceedings  Supplementary  to  Execution. 

"  The  plaintiflF,  Barbara  A.  Chatham,  being  sworn,  says  on 
oath,  that  she  has  a  judgment  rendered  in  this  court  against  /x^ 

^id  defendant,  on  the  16th  day  of  June,  1883,  for  $1,942 
and  costs  of  said  suit,  amounting  to  $8.25,  upon  which  she 
<»used  execution  to  issue,  June  27th,  1883,  and  which  exe- 
cution has  been  returned  by  the  sheriff  of  this  county  unsat- 
isfied, said  defendant  claiming  that  he  had  no  property.  Affi- 
ant says  that  said  Joseph  B.  Pounds  resides  in  Hendricks 
county,  and  is  not  a  householder,  and  that  she  is  informed 
and  believes  said  defendant  recently,  and  only  about  three 
months  since,  had  one  hundred  and  sixty  acres  of  land  in 
Lyon  county,  Kansas,  of  the  valpe  of  $2,000,  which  he  con- 
veyed to  his  brother,  Archibald  P.  Pounds,  and  that  he  also 
had  a  lot  of  bees  of  the  probable  value  of  $40,  the  proceeds 
of  which  he  unjustly  refuses  to  apply  on  plaintiff^s  debt,  or 
toward  the  satisfaction  of  said  execution.  And  affiant  further 
believes  that  said  Archibald  P.  Pounds  is  indebted  to  the  de-. 
fendant,  Joseph  B.  Pounds,  in  the  value  of  said  Kansas  land 
or  a  material  part  thereof,  or  that  he  holds  property  of  said 
Joseph  B.  Pounds^  which  should  be  applied  on  plaintiff^s  * 
debt,  and  is  not  exempt  from  execution.  Wherefore  she 
prays  that  an  order  be  issued  requiring  both  said  Joseph  B. 
Pounds  and  Archibald  P.  Pounds  to  appear  forthwith  before 
this  court,  to  be  examined  under  oath  in  relation  thereto,  and 
to  answer  concerning  the  same." 

The  court,  at  the  request  of  appellee,  after  the  examina- 
tion of  the  parties,  made  a  special  finding  of  facts,  stating  its 
conclusions  of  law  thereon,  which  were  as  follows: 

"  The  court  finds  that  the  plaintiff  recovered  a  judgment 
against  the  defendant,  Joseph  B.  Pounds,  on  the  16th  day  of 
June,  1883,  for  $1,942  and  $8.25  costs  of  said  suit,  on  which 
execution  issued  June  27th,  1883,  which  was  returned  unsat- 
isfied June  29th,  1883,  and  is  still  unpaid;  that  said  Joseph 
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B.  Pounds  is  a  resident  of  Hendricks  county,  Indiana,  and 
not  a  householder;  that  he  has  no  property  in  said  county  of 
any  value,  except  four  stands  of  bees,  worth  $40 ;  that  on  the 
8th  day  of  March,  1883,  said  Joseph  B.  Pounds  conveyed  by 
deed  upon  its  face,  to  said  Archibald  P.  Pounds,  the  follow- 
ing  described  lands  in  Lyon  county,  Kansas:  The  W.  J  of 
S.  E.  i  and  E.  \  of  S.  W.  \  of  section  33,  township  18,  range  10 
east,  which  deed  was  recorded  in  said  countv  of  Lvon,  March 
14th,  1883 ;  that  said  Archibald  P.  Pounds  paid  no  considera- 
tion therefor  whatever ;  that  said  Archibald  P.  Pounds  execu- 
ted to  said  Joseph  B.  Pounds  at  said  date,  March  8th,  1883,  a 
written  undertaking  to  maintain  said  Joseph  B.  Pounds,  during 
his  life,  with  a  condition  therein  expressed  that  said  deed  should 
be  void  if  the  undertaking  of  said  Archibald  was  not  kept,  and 
a  further  agreement  that  said  Archibald  should  assume  the  pay- 
ment of  $110  due  other  parties  from  said  Joseph,  which  debts 
have  not  been  paid ;  the  value  of  said  land  is  not  satisfac- 
torily proven,  but  it  is  estimated  to  be  worth  about  $1,000. 
The  court  further  finds  that  said  Joseph  B.  Pounds  had  been 
.indebted  continuously  for  more  than  ten  years  to  the  plain- 
tiff, in  sums  varying  from  $700  to  $1,900,  and  that  he  had 
been  repeatedly  requested  to  pay  the  same  for  several  years ; 
that  on  March  8th,  1883,  he  had  no  other  property  of  any 
value,  except  the  land  in  Kansas  as  above  described,  and  that 
one  object  of  said  conveyance  was  to  hinder  and  defeat  the 
collection  of  plaintiff's  debt;  that  Archibald  P.  Pounds  had 
full  notice  of  the  indebtedness  of  said  Joseph  to  plaintiff  be- 
fore and  when  said  deed  was  made,  and  that  said  deed  was 
fraudulent  and  void  as  to  said  plaintiff.  On  the  above  facts, 
the  court  concludes  the  law  to  be  that  it  has  no  jurisdiction 
to  adjudge  or  decree  in  relation  to -said  Kansas  land;  that 
said  Archibald  P.  Pounds  is  liable  to  the  plaintiff  in  value 
of  said  land,  to  wit,  $1,000." 

The  appellants  excepted  to  the  conclusions  of  law,  and, 
over  their  motion  for  a  new  trial,  the  court  rendered  judg- 
ment as  follows : 


MAY  TEEM,  1884.  345 


Pounds  el  oL  v,  Chatham. 


"  It  is  therefore  ordered  by  the  court  that  unless  said 
Archibald  P.  Pounds  reconvey  said  land  at  once  to  said 
Joseph  B.  Pounds,  he  shall  pay  into  court  for  the  use  of  said 
plaintiff  $1,000  on  or  before  July  17th,  1883,  and  on  failure 
to  do  so  he  shall  be  held  and  adjudged  to  be  in  contempt  of 
this  court." 

It  will  be  observed  from  the  affidavit  that  so  far  as  Archi- 
bald P.  Pounds  was  concerned,  the  substantial  charge  of  the 
affidavit  is  that  he  was  indebted  to  said  Joseph  B.  Pounds  in 
the  value  of  the  Kansas  lands.  Whether  the  appellee  could, 
in  any  action,  recover  of  Archibald  the  value  of  the  said 
lands  is  a  question  not  before  us.  The  only  question  that 
the  court  below  had  to  decide  from  the  evidence  upon  the  ap- 
pellee's affidavit  was  whether  said  Archibald  was  indebted  to 
said  Joseph  on  account  of  the  conveyance  of  said  lands.  The 
only  fact  found  upon  this  point  was  that  Archibald  executed 
to  Joseph  a  written  undertaking  to  maintain  said  Joseph  dur- 
ing his  life,  but  the  conclusion  of  law  does  not  base  the  ap- 
pellee's right  to  recover  upon  the  value  of  said  undertaking, 
for  its  value  was  not  found,  but  such  right  to  recover  was 
wholly  predicated  upon  the  value  of  the  Kansas  lands.  It 
is  manifest  that  in  an  action  by  Joseph  against  Archibald 
upon  account  of  his  conveyance  to  the  latter  of  said  lands, 
he  could  not,  upon  the  facts  specially  found,  recover  the 
value  of  such  lands.  Archibald  was  not  indebted  to  Joseph 
for  such  value,  but  his  obligation  was  confined  to  his  written 
undertaking  to  maintain  Joseph.  Whether  any  question  of 
fraud  could  be  adjudicated  in  a  case  like  the  present  need  not 
be  decided.  It  could  not  in  the  present  action  for  the  rea- 
son, if  for  no  other,  that  there  was  no  averment  of  fraud  in 
the  appellee's  affidavit,  which  must  be  taken  as  the  statement 
of  her  cause  of  action. 

The  assumption  by  Archibald,  as  part  consideration  for  the 
conveyance,  of  the  payment  of  $1 10  due  from  Joseph  to  other 
parties  was  binding  upon  Archibald.  Bardin  v.  Walpole,  38 
Ind.  146;  Josadyn  v.  Edwards,  57  Ind.  212.     This  amount 
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was  Dot  owing  by  Archibald  to  Joseph^  but  to  the  persons  in 
whose  favor  its  payment  was  assumed.  It  could  not,  there- 
fore, be  appropriated  in  favor  of  the  appellee. 

The  appellee  insists  that  an  appeal  did  not  lie  in  this  case, 
and  that  it  should  be  dismissed.  A  proceeding  supplemen- 
tary to  execution  is  an  independent  action  relating  to,  but  no 
part  of,  the  original  case  in  which  the  judgment  was  rendered 
which  is  sought,  by  such  proceeding,  to  be  collected  in  whole 
or  in  part.  The  judgment  of  the  court  in  the  present  case, 
we  think,  was  final  so  as  to  authorize  an  appeal.  Section  632, 
R.  S.  1881.  But  if  the  judgment  is  to  be  regarded  as  only 
interlocutory,  an  appeal  would  lie  from  it,  as  it  required  the 
payment  of  money.     Section  646,  R.  S.  1881. 

The  judgment  is  reversed,  at  the  appellee's  costs,  with  in- 
struction to  the  court  below  to  restate  its  conclusions  of  law  in 
&vor  of  the  appellants,  and  to  render  judgment  accordingly. 
Filed  June  24,  1884. 
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No.  11,104. 

The  Terre  Haute  and  Indianapolis  Railroad  Com- 

.PANY  V.  Buck,  Administratrix. 

NBOLiaENCS. — BailroadL — Carriers  of  Paasengers. — Injuries  Besuiiingin  Death. 
— Proximale  Cause. — Where  an  injury  to  a  passenger,  caused  by  the  ncg^ 
ligence  of  the  carrier,  is  such  as  to  render  the  system  of  the  injured  man 
liable  to  take  on  disease  and  to  so  enfeeble  the  system  as  to  make  it  less 
likely  to  resist  the  inroads  of  the  disease  when  it  does  set  in,  and  death 
results,  the  death  is,  in  legal  contemplation,  attributable  to  the  negli- 
gence of  the  carrier. 

Same. — Intervening  Ageney. — Where  the  result  of  an  injury  is  such  as  might 
have  been  expected  to  occur  in  the  ordinary  or  natural  course  of  events, 
the  carrier  is  not  relieved  from  responsibility  although  there  may  have 
been  some  intervening  agency  contributing  to  the  result. 

Same. — Duties. — Degree  of  Care  Required. — A  carrier  of  passengers  is  held 
to  the  exercise  of  the  highest  degree  of  care  to  secure  the  safety  of  pas- 
sengers, and  in  liable  to  a  passenger  who  ishimsolf  without  fault,  for  an 
omission  or  failure  to  exercise  this  care. 

Same. — Duty  to  67ap  Trains  at  Stations. — A  carrier  of  passengers  is  bound  to 
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provide  reasonably  safe  places  for  passengers  to  alight  from  trains,  and 
is  bound  to  stop  at  regular  stations  foi;a  sufficient  length  of  time  to  per- 
mit passengers,  using  reasonable  care,  to  alight  with  safety. 

8aM£. — InvUaLion  to  Aliy/U. — Bringing  a  train  to  a  full  stop  near  the  regu- 
lar stiition,  after  having  given  the  usual  signal  indicating  the  arrival  at 
the  station,  is  an  implied  invitation  to  the  passenger  to  alight. 

Same. — ContrUnUory  Negligence. — A  passenger  is  not  necessatily  guilty  of 
contributory  negligence,  who,  without  knowledge  of  the  dangerous  place 
«t  which  a  train  has  stopped,  and  in  a  dark  night,  steps  from  a  train 
which  has  been  brought  to  a  full  stop,  near  the  usual  stopping  place,  at  the 
regular  time  for  stopping,  and  after  the  castomary  signal  for  stopping 
has  been  given. 

Sams. — I^'esumpHon  cf  NegligeTice, — Burden  of  Proof, — Where  a  railroad  train 
is  ran  past  a  regular  station,  and  brought  to  a  full  stop  on  a  dangeroua 
trestle-work,  the  presumption  is  that  there  was  negligence,  and  the  burden 
is  cast  upon  the  carrier  of  showing  that  there  was  not. 

From  the  Montgomery  Circuit  Court. 

J.  G.  Williama,  B.  HarrisoUy  W.  H.  H.  Miller  and  J,  B. 
JElam,  for  appellant. 

O.  W.  Paul,  M.  D.  White  and  J,  E.  Humphries,  for  ap- 
pellee. 

Elliott,  J. — On  the  night  of  December  9th,  1881,  the 
appellee's  intestate,  Andrew  J.  Buck,  took  passage  on  one  of 
the  appellant's  passenger  trains  at  the  town  of  Darlington  for 
the  station  of  Sugar  Creek,  not  fer  distant.  Both  these  places 
were  regular  stations  of  the  company,  at  which  passengers 
were  received  and  discharged,  and  the  train  on  which  the  de- 
-ceased  took  passage  stopped  at  Sugar  Creek.  About  the  time 
the  train  usually  arrived  at  this  station,  and  at  the  place  where 
the  signal  whistle  for  the  station  was  usually  sounded,  the 
engineer  caused  the  customary  signal  to  be  given,  and  ap- 
plied the  brakes,  but  the  brakes  did  not  stop  the  train,  and  it 
ran  by  the  station  and  was  stopped  on  a  trestle  bridge,  three 
hundred  and  eighty-five  feet  beyond  the  usual  stopping  place. 
The  deceased  stepped  from  the  car  in  which  he  was  sitting 
and  fell  through  the  bridge,  a  distance  of  nineteen  feet,  and 
struck  upon  the  rocks  which  formed  the  bed  of  the  stream 
spanned  by  the  trestle-work.     The  night  was  dark,  and  there 
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were  no  lights  about  the  place  where  the  train  was  stopped, 
and  the  length  of  the  stop  was  about  that  ordinarily  made  at 
small  passenger  stations.  The  regular  station  was  a  safe  place 
to  alight,  and  the  deceased  lived  not  far  distant,  and  was  ac- 
quainted with  the  station  and  its  surroundings.  The  station 
had  not  been  called  at  the  time  the  deceased  left  the  train,  but 
there  was  evidence  showing  that  it  was  not  the  custom  of  the 
railroad  company's  employees  to  call  the  name  of  the  station. 
The  deceased  was  found  in  the  creek,  and,  if  not  delirious 
when  first  reached,  very  soon  became  so,  and  was  taken  to  a 
.house  near  by.  It  was  not  fer  from  eight  o'clock  when  he 
fell  from  the  trestle-work,  and  the  physician  who  reached  him 
at  half-past  ten  o'clock  thus  describes  his  condition :  "  I 
found  him  lying  upon  the  bed  on  his  left  side,  his  bead  some- 
what elevated,  his  body  in  a  perspiration,  right  leg  drawn  up, 
left  extended ;  there  was  a  cut  on  his  chin — on  the  left  side — 
it  was  about  an  inch  and  a  half  long ;  his  left  ankle  was  swol- 
len, blood  clot  on  either  side,  and  there  was  a  bruise  on  his 
back,  low  down ;  his  eyes  were  closed,  one  of  the  pupils  of 
his  eyes  was  larger  than  the  other,  one  dilated  and  the  other 
contracted ;  he  seemed  to  be  suflToring  pain,  groaning  and 
crying,  and  asking*  Where  am  I?'  *  What  has  happened?' 
'Where  is  Bess?'  that  is  the  name  by  which  he  called  his 
wife;  his  sense  of  hearing  seemed  to  be  not  acting,  as  he 
would  not  respond  to  questions  except  by  a  groan."  The  wit- 
ness then  stated  that  he  took  the  temperature  of  his  patient's 
body, and  stated  the  result  of  his  examination  in  detail.  Visits 
were  made  on  the  10th,  11th  and  14th  days  of  December,  and 
the  deceased  was  still  suffering  from  the  pain  in  his  head.  In 
answer  to  a  question,  the  physician  .said :  "  He  was  suffer- 
ing from  what  we  call  a  concussion  of  the  brain  ;  it  continued 
until  January  14th,  1882,  tlie  day  of  his  death."  A  visit 
was  made  on  the  16th  day  of  December,  and  from  that  time 
visits  were  made  daily,  and  oftener  until  the  death  of  the 
patient.  A  graphic  description  of  the  progress  of  the  case 
was  read  from  a  book  called  "  The  Physician's  Case  Book/^ 
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and  from  this  testimoDy  it  appeared  that  the  pain  in  the  head 
and  the  surgical  fever  found  present  on  the  10th  day  of  De; 
cember  continued  until  the  end,  but  that  typho-malarial  fever 
had  supervened,  and  that  the  inxmediate  cause  of  death  was 
liemorrhage  from  the  bowels.  The  medical  witness  was  asked 
on  cross-examination  how  the  injury  contributed  to  the  death 
of  his  patient,  and  he  answered  :  '^  By  receiving  a  fall  on  the 
9th  of  December,  and  in  that  fall  receiving  a  concussion  of 
the  brain.  There  was  a  condition  of  the  brain  in  which  his 
nervous  system  was  a£Pected,  and  by  the  sprained  ankle  which 
confined  him  to  his  bed ;  and  the  injury  under  his  jaw  and  on 
his  back,  by  confining  him  to  his  bed,  put  his  system  in  a 
favorable  condition  to  take  on  disease — whatever  the  disease 
prevailing  in  the  community  might  be,  and  the  result  of  his 
being  confined  to  his  bed  and  the  surgical  fever  he  had 
following  these  injuries.  He  gradually  drifted  into  malarial 
troubles,  which  were  then  rife  in  our  community.  The 
shock  that  his  nervous  system  had  received,  and  the  depress- 
ing influence  it  had  upon  his  system,  had  rendered  it  less 
able  to  bear  the  continued  fever  and  typho-malarial  fever, 
and  this  surgical  fever  put  him  in  a  condition  to  take  on 
malarial  fever,  and  the  result  of  this  malarial  fever  was 
hemorrhage  of  the  bowels,  from  which  he  died.'^  At  an- 
other place  in  his  testimony,  the  witness  said  that  the  injuries 
did,  in  one  sense,  produce  the  fever  which  resulted  in  death. 
Dr.  Hopper,  another  physician,  testified  that  he  visited  the 
deceased  on  the  11th  day  of  January,  and,  in  answer  to  an 
interrogatory,  gave  it  as  his  opinion  "  That  the  fall  contrib- 
uted to  his  death — the  injuries  received  from  falling  ofl*  the 
trestle."  It  was  proved  that  the  malarial  fever  was  epidemic 
in  the  vicinity  of  Sugar  Creek  station,  and  that  the  deceased, 
prior  to  the  fall  from  the  trestle-work,  was  in  robust  health. 

The  contention  of  the  appellant  is  that  the  evidence  does 
not  show  that  the  injuries  received  by  Andrew  J.  Buck, 
caused  his  death. 

In  order  to  discover  a  principle  which  will  lead  to  a  just 
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decision  of  the  question  here  confronting  us,  it  will  be  nec- 
essary to  reason  from  analogous  cases,  for  we  have  found 
no  case  precisely  in  point,  nor  have  we  found  in  any  text- 
writer  a  rule  which  governs  such  a  case  as  this.  A  long 
settled  rule  of  the  common  law,  adopted  and  enforced  in 
criminal  cases,  supplies  a  close  analogy.  One  of  the  most 
philosophical  of  our  law-writers  thus  states  this  ancient  rule : 
"  Now  these  propositions  conduct  us  to  the  doctrine,  that, 
whenever  a  blow  is  inflicted  under  circumstances  to  render  the 
party  inflicting  it  criminally  responsible  if  death  follows,  he 
will  be  deemed  guilty  of  the  homicide  though  the  person  beaten 
would  have  died  from  other  causes,  or  would  not  have  died 
from  this  one  had  not  others  operated  with  it;  provided  the 
blow  really  contributed  either  mediately  or  immediately  to  the 
death,  in  a  degree  sufficient  for  the  law's  notice."  2  Bishop  Cr. 
L.,  section  637.  At  another  place  this  author  says :  ''And 
the  wound  need  not  even  be  a  concurrent  cause ;  mach  less 
need  it  be  the  next  proximate  one ;  for,  if  it  is  the  cause  of 
the  cause,  no  more  is  required.'^  2  Bishop  Cr.  L.,  section  639. 
The  greatest  names  among  the  sages  of  the  law  are  arrayed 
in  support  of  this  doctrine.  1  Hale  P.  C.  428  j  1  Hawk.  P. 
C.  93.  It  is  sustained  by  the  English,  American  and  Prus- 
sian courts.  It  is  the  law  of  this  State  as  declared  in  at  least 
two  cases,  one  of  which  was  well  discussed.  KeUey  v.  StaJt^^ 
53  Ind.  311 ;  Harvey  v.  State,  40  Ind.  516.  If  it  is  suflS- 
cient  to  show  in  cases  where  life  and  liberty  are  involved  that 
the  wrong  was  the  "  mediate  cause,''  it  must  surely  be  suffi- 
cient where  nothing  more  than  money  is  involved. 

In  close  agreement  with  the  fundamental  principle  of 
which  we  have  just  spoken  is  the  doctrine  of  the  court  in 
Jefersonville,  etc,,  R.  R.  Go.  v.  Riley,  39  Ind.  568,  where  it  wa5 
held  that  the  trial  court  properly  refused  to  instruct  the  jury, 
in  an  action  like  this,  that  "the  injury  complained  of  can  not 
be  regarded  as  the  proximate  cause  of  death,  if  the  deceased 
had  a  tendency  to  insanity  and  disease,  and  the  injury  received 
by  him,  producing  his  death,  would  not  have  produced  the 
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death  of  a  well  person."  Straight  in  line  with  our  own  case 
is  that  of  Drake  v.  Kidy,  93  Pa.  St.  492.  In  that  ease  a  lad 
was  taken  against  his  will  on  a  freight  train  and  carried  a 
distance  of  five  miles,  he  returned  home  on  foot,  running 
most  of  the  way,  became  ill  and  the  ultimate  result  was  that 
he  became  crippled  in  both  legs,  and  it  was  held  that  the  de- 
fendant was  liable  for  all  the  injuries  received.  Tiie  court 
said  the  true  rule  is  that  the  proximate  cause  must  be  deter- 
mined by  the  jury  upon  all  the  facts  in  the  case. 
"  If  we  were  to  undertake  to  declare  any  other  rule  than 
that  stated  in  the  case  cited,  we  should  be  involved  in  inex- 
tricable confusion,  for  it  is  clear  that  the  passenger  who  suf- 
fers, as  the  appellee's  intestate  did,  injuries  of  a  serious  char- 
acter is  entitled  to  some  damages,  and  it  is  impossible  for  any 
one  to  pronounce,  as  matter  of  law,  at  what  point  the  injury 
flowing  from  the  wrong  terminated.  The  only  possible  prac- 
tical rule  is  that  the  wrong-doer,  whose  act  is  the  mediate 
cause  of  the  injury,  shall  be  held  for  all  the  resulting  dam- 
ages, and  that  the  question  of  whether  his  wrong  was  the 
mediate  cause  is  one  for  the  jury.  But  there  are  other  cases 
sustaining  the  doctrine  of  this  court.  In  Ginna  v.  Second 
Avenue  jK.  R.  Co.,  8  Hun,  494,  affirmed  on  appeal,  67  N.  Y. 
596,  the  plaintiff  received  an  injury  through  the  negligence 
of  the  railroad  company,  which  resulted  in  the  development 
of  a  poisonous  discharge  causing  death,  and  the  company  was 
held  liable.  It  was  there  said:  "More  attentive  treatment 
might  have  saved  the  life  of  the  young  man,  but  its  necessity 
was  not  apparently  suspected.  He  was  subjected  to  that  which 
was  followed  and  designed  to  be  proper  by  the  wrongful  act 
of  the  defendant.  That  was  the  cause  which  placed  his  life 
in  jeopardy,  because  it  produced  the  wound  whose  poisonous 
discharges  resulted  in  his  death."  So  it  may  be  justly  said  of 
this  case;' it  was  the  wrongful  act  of  the  appellant  which 
placed  the  intestate's  life  in  jeopardy.  He  who  wrongfully 
places  another's  life  in  jeopardy  is  responsible  for  the  losa 
of  that  life ;    the  appellant  did  place  the  intestate's  life  in 
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jeopardy,  and  is,  therefore,  responsible.  The  case  of  J5row?n  v, 
Chicago,  etc,,  R.  W.  Co,,  54  Wis.  342,  S.  C,  41  Am.  R.  41, 
is  strongly  in  point,  and  contains  an  exhaustive  review  of  the 
authorities.  In  that  case  a  pregnant  woman  was  carelessly 
directed  by  a  brake  man  to  leave  the  train  at  a  point  three 
miles  short  of  her  station,  and  she  walked  to  her  desti- 
nation. This  walk  brought  on  miscarriage  and  illness,  and 
it  was  held  that  for  these  consequences  the  carrier  was  re- 
sponsible. Many  cases  are  cited  in  support  of  this  ruling. 
A  like  decision  was  rendered  in  Houston,  etc,,  R,  R,  Go.  v. 
Fredericka,  by  the  Supreme  Court  of  Texas,  see  41  Am.  R. 
56,  n,  and  in  Fitzpatrick  v.  Great  Western  R.  TT.  (7o.,  12 
U.  C.  Q.  B.  645,  a  similar  ruling  was  made.  In  Brown  v. 
Chicago,  etc,  R.  W,  Co.,  supra,  it  was  said  of  Pullman,  etc,, 
Co.  V.  Barker,  4  Col.  344,  S.  C,  34  Am.  R.  89,  that  it  is  "un- 
sustained  by  authority."  The  decision  in  Sauter  v.  New  York, 
etc,,  R,  R.  Co.,  66  N.  Y.  50  (23  Am.  R.  18),  is  that  the  repre- 
sentatives of  one  injured  through  the  negligence  of  a  railroad 
company  are  entitled  to  recover  damages  caused  by  his  death, 
although  the  immediate  cause  of  death  was  the  mistake  of  the 
surgeon  who  t|:eated  him.  In  Williams  v.  Vanderbilt,  28  N.  Y. 
217,  the  carrier^s  negligence  caused  a  passenger  to  be  detained 
several  weeks  on  the  Isthmus  of  Panama,  where  he  contracted 
a  local  fever,  which  disabled  him  for  a  long  time  after  his  re- 
turn to  New  York,  and  this  resulting  injury  was  held  a  ground 
of  recovery.  A  man  by  a  wrongful  act  frightened  a  woman 
and  caused  her  to  flee  from  her  house.  In  her  flight  she  fell 
from  a  fence,  and  a  miscarriage  and  illness  resulted,  and  the 
defendant  was  held  liable  for  this  consequential  injury.  Bar- 
bee  V.  Reese,  60  Miss.  906.  In  the  same  line,  but  not  quite 
so  closely  analogous,  is  the  case  of  Pennsylvania  Co.  v.  Hoag- 
land,  78  Ind.  203  (approved  in  Lake  Erie,  etc.,  R,  W,  Co.  v. 
Fix,  88  Ind.  381  (45  Am.  R.  464),  and  Louisville,  etc.,  R.  R. 
Co.  V.  Kelly,  92  Ind.  371),  where  it  was  held  that  damages 
were  recoverable  for  illness  caused  by  exposure  to  cold  re- 
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suiting  from  carelessness  in  directing  a  passenger  to  alight 
at  the  wronrg  station. 

It  will  be  found  on  investigation  that  the  decisions  we  have 
referred  to  are  really  members  of  an  old  and  long  established 
class  of  cases  going  back  as  far  at  least  as  the  case  so  famous 
in  the  books  as  the  "  Squib  Case."  They  do  no  more  than  ap- 
ply a  well  known  principle  to  new  and  peculiar  instances. 
This  general  doctrine  is  well  stated  in  Baltimorey  ete,,  R.  i2. 
Co.  V.  Reaneyy  42  Md.  117,  where  it  was  said :  "  The  law  is 
a  practical  science,  and  courts  do  not  indulge  refinements  and 
subtleties,  as  to  causation,  that  would  defeat  the  claims  of  nat- 
ural justice.  They  rather  adopt  the  practical  rule,  that  the 
efficient  and  predominating  cause,  in  producing  a  given 
event  or  effect,  though  there  may  be  subordinate  and  depend- 
ent causes  in  operation,  must  be  looked  to  in  determining  the 
rights  and  liabilities  of  the  parties  concerned."  At  another 
place  in  the  same  opinion  it  is  said  :  "  To  entitle  such  party  to 
exemption,  he  must  show  not  only  that  the  same  loss  might 
have  happened,  but  that  it  must  have  happened,  if  the  act 
complained  of  had  not  been  done.  Davis  v.  Garrett,  6  Bing. 
716."  In  a  recent  work  it  is  said :  "Any  wroligful  act  which 
exposes  one  to  injury  from  rain,Jieat,  frost,  fire,  water,  disease, 
the  instinctive  or  known  vicious  disposition  or  habits  of 
animals,  or  any  other  natural  cause,  under  circumstances, 
which  rendered  it  probable  that  such  an  injury  will  occur,  is 
a  primary,  efficient  and  proximate  cause,  if  the  injury  ensue. 
Many  such  eases  have  been  referred  to  in  the  preceding  pages." 
1  Sutherland  Dam.  62. 

In  Byrne  v.  Wilson,  1 5  Irish  C  L.  332,  a  stage-coach  in 
which  the  plaintiff's  intestate  was  a  passenger  was  thrown 
into  a  canal  by  the  negligence  of  the  driver,  and  the  lock- 
keeper  turned  on  the  water,  thereby  causing  the  death,  by 
drowning,  of  the  passenger,  and  it  was  held  that  the  proprietor 
of  the  coach  wa.s  liable  under  Lord  Campbell's  act,  the  court 
.saying:  "The  precipitation  of  the  omnibus  into  the  lock  was 
Vol.  96.-23 


364  SUPREME  COURT  OF  INDIANA, 

The  Terre  Haute  and  Indianapolis  K.  R.  Co.  v.  Buck,  Administratrix. 

certainly  one  cause,  and  (as  it  may  be  said)  the  primary 
cause  of  her  death,  inasmuch  as  she  would  not  have  been 
drowned  but  for  such  precipitation.  It  is  true  that  the  subse- 
quent letting  of  the  water  into  the  lock  was  the  other  and 
more  proximate  cause  of  her  death,  and  that  she  would  not  have 
lost  her  life  but  for  such  subsequent  act,  which  was  not  the 
necessary  consequence  of  the  previous  precipitation,  by  the 
negligence  of  defendant's  servants.  But,  in  my  opinion,  de- 
fendant is  not  relieved  from  liability  for  his  primary  neglect, 
by  showing  that  but  for  such  subsequent  act  the  death  would 
not  have  ensued."  The  Chief  Justice,  in  his  opinion,  said : 
"  The  law  is  clear  that  every  party  is  liable,  not  only  for  the 
immediate  consequences  of  his  negligence,  but  also  for  the 
resulting  consequences  of  his  acts,  whether  those  acts  are  acts 
of  violence,  or  of  negligence  in  breach  of  a  duty  which  im- 
posed the  necessity  of  care  and  caution  upon  him/*  Pro- 
ceeding upon  the  general  rule  we  have  stated,  the  court,  io 
Blaion  V.  Boston,  etc.,  R.  B.  Co.,  1 1  Allen,  500,  said  :  "And 
it  is  no  answer  to  an  action  by  a  passenger  against  a  carrier, 
that  the  negligence  or  trespass  of  a  third  party  contributed 
to  the  injury."  *  A  like  ruling  was  made  in  Spooner  v.  Brook- 
lyn OUy  R.  R.  Co.,  54  N.  Y.  230. 

The  case  of  Hatchell  v.  Kimbrough,  4  Jones  L.  (N.  C.)  163, 
supplies  an  instructive  illustration  of  the  rule.  There  a  roof 
was  removed  from  a  house  and  the  eye  of  the  plaintiff  was 
lost  in  consequence  of  the  exposure  resulting,  and  the  defend- 
ant was  held  liable.  The  general  rule  is  recognized  and  en- 
forced by  our  own  cases.  BiJlman  v.  Indianapolis,  etc.,  R.  R.  Co., 
76  Ind.  166,  S.  C,  40  Am.  R.  230;  City  of  Crawfordsville  v. 
Shnith,  79  Ind.  308  (41  Am.  R.  61) ;  Binford  v.  Johnston,  82 
Ii)d.  426,  S.  C  ,  42  Am.  R.  508 ;  Dunlap  v.  Wagner,  85  Ind. 
529  (44  Am.  R.  42);  Louisville,  etc.,  R.  W.  Co.  v.  Krinning, 
87  Ind.  351. 

We  turn  now  to  the  cases  cited  by  the  appellee.  We  have 
already  shown  by  the  quotation  made  from  the  able  opinion 
in  Brown  v.  Milwaukee,  etc.,  R.  R.  Co.,  sripra,  that  the  case 
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of  Pullman,  etc..  Go.  v.  Barker,  4  Col.  344,  is  not  sustained  by 
authority,  and  we  now  add  that  it  can  not  be  supported  on 
principle.  The  cases  of  Krach  v.  HeilmaUy  53  Ind.  517,  and 
Collier  v.  Early,  54  Ind.  559,  were  shown  in  Dunlap  v.  Wag- 
ner,  85  Ind.  529,  to  be  in  conflict  with  the  cases  of  Schlosser 
V.  State,  ex  reL,  55  Ind.  82,  Fountain  v.  Draper,  49  Ind.  441, 
Bamaby  v.  Wood,  50  Ind.  405,  and  English  v.  Beard,  51  Ind. 
489,  and  to  be  condemned  by  other  courts  as  well  as  by  text- 
writers.  It  remains  to  add  that  the  cases  of  Ryan  v.  New 
York,  etc.,  R.  R.  Co.,  35  N.  Y.  210,  and  Fairbanks  v.  Kerr,  70 
Pa.  St.  86  (10  Am.  R.  664),  on  which  the  cases  of  Krach  v. 
Heilman,  supra,  and  Collier  v.  Early,  supra,  are  mainly  founded, 
are  in  direct  conflict  with  the  decision  in  Louistnlle,  etc.,  R.  W. 
Go.  V.  Krinning,  87  Ind.  351.  Not  only  is  this  true,  but  it  is 
also  true,  as  shown  by  Judge  Cooley,  that  the  cases  of  Ryan  v. 
New  York,  etc.,  R.  R.  Co.,  supra,  and  Fairbanks  v.  Kerr,  supra, 
are  everywhere  repudiated.  Cooley  Torts,  76  n.  The  courts 
of  New  York  have  not  followed  Ryan  v.  New  York,  etc.,R. 
R.  Co.,  supra,  as  very  clearly  appears  from  the  decisions  in 
Webb  V.  Rmne,  etc.,  R.  R.  Co.,  49  N.  Y.  420  (10  Am.  R.  389)  ; 
Pollett  V.  Long,  56  N.  Y.  200 ;  Wa^smer  v.  Delaware,  etc.,  R. 
R.  Co.,  80  N.  Y.  212  (36  Am.  R.  608).  We  need  not  stop  to 
inquire  whether  the  case  of  Scheffer  v.  Railroad,  105  U.  8.  249, 
is  sustained  by  authority  or  not,  for  it  is  readily  discrimi- 
nated from  the  present  case ;  there  the  court  held  that  the  rep- 
resentatives of  one  who  became  insane  from  an  injury  re- 
ceived in  a  collision,  and  eight  months  afterward  took  his 
own  life,  could  not  recover.  The  court  said  :  "  The  proxi- 
mate cause  of  the  death  of  Schefier  was  his  own  act  of  self  de- 
struction. *  *  The  argument  is  not  sound  which  seeks  to  trace 
this  immediate  cause  of  the  death  through  the  previous  stages 
of  mental  aberration,  physical  snflFering,  and  eight  months' 
disease  and  medical  treatment  to  the  original  accident  on  the 
railroad."  There  is  a  plain  difference  between  the  case  cited 
and  the  one  at  bar.  In  the  former  the  immediate  cause  of 
death  was  an  independent  agency,  and  between  the  original 
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injury  and  the  death  many  other  causes  had  intervened  and 
a  long  time  had  elapsed ;  while  in  this  case/fhe  death  occurred 
soon  after  the  injury,  and  the  effects  of  tlie  injury  were  un- 
broken and  continuous  from  the  time  it  was  received  until 
death  ensued.  -  In  the  case  cited  the  violent  act  of  the  man 
himself  produced  the  death  ;  while  in  the  one  in  hand  a  dis- 
ease superinduced  by  the  injury  caused  the  death,  and  then* 
was  no  break  in  the  line  of  causation. 

A  carrier  of  passengers  is  held  to  the  exercise  of  a  verj- 
high  degree  of  care,  and  for  a  failure  to  use  this  care  is  re- 
sponsible to  a  passenger  who  suffers  an  injury  in  a  case  where 
no  fault  of  his  contributes.  It  was  said  by  this  court  in  Jef- 
feraonville,  etc.,  R,  i2.  Co,  v.  HendrickSy  26  Ind.  228,  in  speak- 
ing of  the  duty  of  railroad  companies:  "  But  they  are  re- 
quired to  exercise  the  highest  degree  of  care  to  secure  the  safety 
of  passengers,  and  are  responsible  foi  the  slightest  neglect,  if 
an  injury  is  caused  thereby."  There  are  many  cases  in  onr  own 
reports  to  the  same  effect.  Gillenwater  v.  Madwon,  etc,y  R.  R. 
Cb.,  5  Ind.  339 ;  Thayer  v.  St,  Louis,  etc.,  R.  R.  Go.,  22  Ind. 
26;  Sherlock  v.  Ailing,  44  Ind.  184;  Louisville,  etc,  R.  R, 
Go.  v.  Kelly,  supra.  The  rule  is  stated  in  stronger  terms  by  the 
courts  elsewhere  as  well  as  by  the  text- writers.  Hutdiinson 
Carriers,  sections  500,  501,  n;  Thompson  Carriers,  200,204. 

It  is  the  duty  of  railroad  carriers  of  passengers  to  stop  at  the 
regular  stations  and  at  safe  places  for  alighting.  Thompson 
says:  "  It  is  the  duty  of  servants  of  the  railway  company  to 
run  their  trains  so  that  a  passenger  shall  have  a  reasonably 
safe  and  convenient  place  for  alighting."  Thompson  Carriers, 
2^8.  This  is  substantially  declared  in  Jeffersonville,  etc,  R.  R. 
Go.  v.  Parmalee,  51  Ind.  42.  In  Memphis,  etc.,  R.  R.  Go.  v. 
Whitfield,  44  Miss.  466  (7  Am.  R.  699),  the  court  said  in  a  case 
very  like  the  present:  "Stopping  the  train  at  an  unnsual 
place,  rendered  the  company  presumptively  in  the  wrong  to 
that  extent,  and  the  onus  of  explaining  this  neglect  was 
thrown  upon  the  defendants."  Shearman  &  Redf.  Neg.,  sec- 
tions 12,  280;  Gurtiss  v.  Rochester ^  etc.,  R.  R.  Go.,  29  Barb. 
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282 ;  Augell  Carriers,  section  569 ;  2  Redf.  R.  W.,  section 
176.  It  is  said  by  Hutchinson  :  "  The  passenger  is  entitled 
not  only  to  be  properly  carried,  but  he  must  be  carried  to  th(* 
end  of  the  journey  for  which  he  has  contracted  to  be  car- 
ried, and  must  be  put  down  at  the  usual  place  of  stopping.'' 
Hutchinson  Carriers,  section  612.  In  Praeger  v.  Bristol,  etCy 
R.  W.  Co,,  24  L.  T.  (N.  S.)  105,  the  train  ran  by  the  plat- 
form and  the  passenger  was  injured  in  leaving  the  car.  The 
carrier  insisted  that  there  was  ao  evidence  of  negligence,  but 
CocKBURN,  C.  J.,  said :  "  The  question  is  whether  there  was 
a  want  of  reasonable  care  on  the  part  of  the  company,  and 
I  think  there  was  not  only  evidence,  but  abundant  evidence, 
of  this."  The  case  of  Cockle  v.  South-Eastern  R.  W.  Co.^ 
27  L.  T.  (X.  S.)  320,  is  very  similar  to  the  one  just  cited,  and 
a  like  ruling  was  made.  In  the  case  last  named  it  was  said  : 
"But  it  appears  to  us  that  the  bringing  up  of  a  train  to  a 
final  standstill,  for  the  purpose  of  the  passengers  alighting^ 
amounts  to  an  invitation  to  alight,  at  all  events,  after  such  a 
time  has  elapsed  that  the  passenger  may  reasonably  infer  that 
it  is  intended  he  should  get  put  if  he  proposes  to  alight  at 
the  particular  station."  It  is  held  in  the  case  cited,  and  in 
many  others,  that  where  the  stop  is  made  at  a  dangerous 
place  near  the  usual  station,  and  about  the  usual  time  for 
stopping,  the  carrier  should  warn  the  passengers  not  to 
leave  the  train,  or  should  apprise  them  of  the  dangerous 
place.  McLean  V.  Burhank,  11  Minn.  277,  vide  opinion,  p. 
288 ;  Maury  v.  Talmadge,  2  McLean,  157 ;  Laing  v.  Colder,  8 
Pa.  St.  479 ;  Stokes  v.  Scdtonstall,  13  Peters,  192 ;  Montgomery, 
etc,,  R.  R,  Go,  V.  Boring^  51  Ga.  582.  The  case  of  Pennsylva- 
nia R.  R.  Co,  V.  ^^lute,  88  Pa.  St.  327,  is  very  like  the  present, 
and  the  plaintiff  was  held  entitled  to  recover.  The  court  said  : 
"  It  IS  the  duty  of  the  company  to  provide  for  the  safe  re- 
ceiving and  discharging  of  passengers.  It  is  bound  to  exer- 
cise the  strictest  vigilance  not  only  in  carrying  them  to  their 
destination,  but  also  in  sotting  them  down  safely,  if  human 
care  and  foresight  can  do  so:     Railroad  Co,  v.  Aspell,   11 
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Harris,  147."  Applying  the  law  as  declared  by  the  authorities 
cited,  and  many  more  might  be  added/it  is  clear  that  there 
was  a  breach  of  duty  in  running  by  the  station  and  stopping 
at  a  dangerous  place.   - 

A  rule  adopted  by  this  court  and  sanctioned  by  many  au- 
thorities of  the  highest  character  here  requires  attention. 
That  rule  is  thus  stated  by  Judge  Redfield:  "  The  fact  that 
injury  was  suffered  by  any  one  while  upon  the  company's 
trains  as  a  passenger,  is  regarded  as  prima  fade  evidence  of 
their  liability."  Redf.  Car.,  section  341.  Professor  Green- 
leaf's  statement  of  the  rule  is  substantially  the  same.  2 
Greenl.  Ev.,  section  227.  Judge  Cooley  gives  the  question 
careful  consideration,  and  makes  a  like  statement  of  the  rule. 
Cooley  Torts,  pp.  660,  663. 

In  the  early  English  case  of  Christie  v.  Griggs^  2  Campb. 
79,  it  was  said :  "The  plaintiff  had  made  a  prima  facie  case 
by  proving  his  going  on  the  coach,  the  accident,  and  the  dam- 
age he  has  suffered."  Tins  rule  has  long  been  recognized  by 
our  cases  as  the  correct  one.  In  speaking  of  the  effect  of  ev- 
idence of  the  fact  that  an  injury  was  received  by  the  passen- 
ger, it  was  said,  in  Jeffersonvillcy  etc,,  R,  R,  Co,  v.  HendrickSy 
supra:  "Ordinarily  such  fact  should  be  regarded,  at  least, as 
prima  facie  evidence  of  negligence  on  the  part  of  the  com- 
pany," and  this  statement  of  the  rule  is  adopted  in  the  sub- 
sequent cases  of  Sherlock  v.  Ailing,  supra  ;  Pittsburgh,  etc.,  R. 
R,  Go,  V.  Williavis,  74  Ind.  462;  Cleveland,  ctc.,rR,  W,Co, 
V.  Newell,  75  Ind. ^542;  Memphis,  etc.  Go,  v.  McGool,  83 
Ind.  392,  S.  C,  43  Am.  R.  71.  In  the  case  last  named  many 
authorities  are  cited,  to  which  may  bo  added  Railroad  Co.  v. 
Walrath,  38  Ohio  St.  461 ,  S.  C,  43  Am.  R.  433 ;  rhikidelphia, 
^tc,  R.  R,  Go.  V.  Anderson,  94  Pa.  St.  351,  S.  C,  39  Am.  R. 
787 ;  Indianapolis,  etc.,  R.  R.  Go.  v.  Horsi,  93  U.  S.  291 ; 
Roberts  v.  Johnson,  58  N.  Y.  613;  Pittsburgh,  etc.,  R,  R.  (7o. 
V.  Pillow,  76  Pa.  St.  510,  S.  C,  18  Am,  R.  424. 

The  rule  is  a  general  one,  and  is  stated  in  general  terms, 
and  it  is  not  to  be  understood  that  it  goes  to  the  extent  of 


MAY  TERM,  1884.  359 

The  Terre  Haute  and  Indianapolis  R.  B.  Go.  v.  Buck,  Administratrix. 

— — ' ■  "  J .       I.      .  ■  ■ 

supporting  a  claim  to  a  recovery  where  the  evidence  shows 
there  was  no  negligence  on  the  part  of  the  carrier,  or  rebuts  the 
presumption  of  negligence.  It  must,  therefore,  be  true  in 
most  instances  that  the  negligence,  or  freedom  from  negli- 
gence, will  appear  from  the  evidence,  because,  in  proving  the 
occurrence  from  which  the  injury  resulted,  the  nature  and 
cause  of  the  accident  will  necessarily  appear.  Of  course,  if 
the  evidence  rebuts  the  presumption  of  negligence,  there  can 
not  be  said  to  be  a  pHma  facie  case,  although  there  may  be 
an  accident  and  an  injury. 

In  some  of  the  cases  the  view  is  taken  that  if  a  thing  oc- 
curs which  ought  not  to  have  occurred,  had  the  requisite 
degree  of  care  been  exercised,  then  the  carrier  must  show 
that  such  care  was  exercised.  In  one  case  it  was  said :  "  But 
where  the  thing  is  shown  to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen,  if  those  who  have 
the  management  use  proper  care,  it  aifords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the  defendants,  that* 
the  accident  arose  from  the  want  of  care."  Scott  v.  London^ 
eic,  Co.,  3  H.  &  C.  (Exchequer)  596.  Of  the  case  cited,  a  judge, 
perplexed  by  the  confusion  consequent  upon  the  departure 
fron>  the  ancient  rule,  said :  "  I  now  gladly  turn  to  one  case, 
•distinguished  from  the  chaos  of  authorities  depending  on  par- 
ticular facts,  by  an  attempt  at  the  application  of  something  in 
the  nature  of  principle  to  cases  of  this  class."  Flannery  v. 
Waterfordy  etc.,  R,  W.  Co.,  11  Irish  C.  L.  30.  *  In  the  case  at 
bar  there  was  no  evidence  explaining  the  failure  to  stop  at  the 
regular  station,  nor  was  there  any  explanation  of  the  failure 
to  give  warning;  neither  was  there  any  explanation  of  the 
cause  of  stopping  on  the  dangerous  trestle  bridge. 

We  think  the  evidence  fully  sustains  the  finding  that  there 
was  negligence  on  the  part  of  the  appellant. 

The  remaining  question  is  whether  the  intestate  was  guilty 
of  such  contributory  negligence  as  bars  a  recovery.  The 
question  of  contributory  negligence  is  generally  one  for  the 
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jury,  and  courts  interfere  with  the  verdict  only  in  clear  cases^ 
City  of  Indianapolis  v.  Gaston ^  58  Ind.  224 ;  VenuHylvania  Co. 
V.  Hensil,  70  Ind.  569  (36  Am.  R.  188) ;  Louisville,  etc.,  R  W. 
Co.  V.  Richardson,  66  Ind.  43  (32  Am.  R.  94) ;  City  of  Wash- 
ington V.  Small,  86  Ind.  462,  see  pa<^e  469 ;  Pennsylvania  i?. 
R.  Co.  V.  Wltite,  88  Pa.  St.  327 ;  Willard  v.  Pinard,  44  Vt.  34. 
The  court  can  not  declare  as  matter  of  law  that  a  passen- 
ger is  guilty  of  contributory  negligence,  who  alights  from  a 
train,  on  a  dark  night,  after  the  customary  signal  has  been 
given  for  stopping  at  his  known  destination,  and  the  train 
has  fully  stopped  near  the  usual  alighting  place  and  near  the 
time  when  it  was  there  due.  We  have  already  quoted  from 
cases  Holding  that  a  passenger  who  alights  when  a  train  is 
brought  to  a  full  stop,  near  the  usual  alighting  place,  is  not 
guilty  of  contributory  negligence  in  attempting  to  leave  the 
train,  unless  it  appears  that  the  danger  was  apparent,  and  we 
now  direct  attention  to  other  cases  bearing  upon  the  same 
subject.  In  Robson  v.  North  Eastern  R  W.  Co.,  L.  R.,  10  Q.  B. 
•  271,  the  train  overshot  the  platform  but  the  stiition  was  not 
called,  and  the  passenger  attempted  to  alight  and  was  injured. 
It  was  held  that  a  nonsuit  was  improperly  directed.  It  was 
said  "  that  there  was  evidence  from  which  a  jury  might  have 
properly  found  that  the  plaintiff  was  invited  or  had  reason^ 
able  ground  for  supposing  she  was  invited  to  alight  by  the 
company's  servants."  The  language  of  the  court  in  Curtis 
v.  Detroit,  etc.,  R.  R.  Co.,  27  Wis.  158,  clearly  states  a  gen- 
eral principle  applicable  to  this  case :  '*  If,  under  the  circum- 
stances of  this  case,  the  train,  in  being  brought  up  to  the 
station,  came  to  a  stop  in  such  a  manner  as  to  induce  the  belief 
on  the  part  of  the  passengers  in  waiting  on  the  platform  that 
it  had  stopped  for  the  reception  of  passengers,  and  then,  when 
the  passengers,  acting  on  this  belief,  were  going  aboard, 
started  again  without  caution  or  signal  given,  that  would 
constitute  an  act  of  negligence  on  the  part  of  the  company, 
and  be  so  without  regard  to  the  question  whether  the  starting 
was  one  of  necessity,  or  whether  the  stop  was  an  actual  or  only 
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an  apparent  one.  It  was  the  duty  of  the  company,  if  the  pas- 
sengers were  not  to  enter  the  ears  under  such  circumstances, 
to  have  some  one  there  to  warn  and  prevent  them."  In  our  own 
case  of  Ecansville,  etc,  R.  It.  Co.  v.  Duncan^  28  Ind.  441 ,  a  com- 
plaint, after  alleging  that  the  plaintiff  took  passage  for  Fort 
Branch  and  like  matters,  stated  that  by  the  carelessness  of  the 
defendant  the  train  stopped  at  the  town  of  Fort  Branch  before 
that  part  of  the  train  on  which  the  plaintiff  was  seated  had 
reached  the  depot,  and  that  by  reason  thereof  the  plaintiff  was 
compelled  to  jump  from  the  car  to  the  ground,  and  the  com- 
plaint was  held  sufficient,  the  court  saying:  "As  to  the  second 
objection,  it  is  sufficient  to  say  that  we  do  not  understand  from 
the  averments  that  the  rash  conduct  of  the  plaintiff  produced 
the  injury."  In  Columbus,  etc.,  R.  W.  Co.  v.  Farrell,  31  Ind. 
408,  the  general  doctrine  we  have  laid  down  is  recognized 
and  enforced. 

In  Jeffersonville,  etc.,  R.  R.  Co.  v.  Hendricks,  41  Ind.  48, 
the  court  said :  "  Was  not  the  attempt  of  the  decedent  to 
leave  the  cars,  under  the  facts  stated,  ^made  under  such  cir- 
cumstances that  a  person  of  ordinary  caution  and  care  would 
not  have  apprehended  danger  therefrom  ?'  If  it  was,  then  the 
decedent  was  without  fault  or  negligence ;  and  in  our  opinion, 
the  decedent  was  not  guilty  of  negligence  in  attempting  to 
leave  the  train  under  the  circumstances."  The  question  stated 
in  this  quotation  is  that  which  arises  in  all  cases  of  a  kindred 
character,  and  is  one,  as  a  general  rule,  .to  be  left  to  the  jury. 
The  principle  that  a  man  is  not  guilty  of  contributory  neg- 
ligence who  acts  upon  a  reasonable  belief  arising  from  sur- 
rounding circumstances,  is  one  of  wide  application,  finding 
perhaps  one  of  its  most  striking  applications  in  that  class  of 
cases  where  a  passenger  leaves  a  train  in  order,  as  he  be- 
1  ieves,  to  escape  i m pend i ng  danger.  Stokes  v.  Saltonstall,  Kupra  ; 
Twomley  v.  Ceyitral  Park,  etc.,  R.  R.  Co.,  69  X.  Y.  158,  S.  C,  25 
A  m.  R.  1 62, 1 64  71. ;  Wilson  v.  North  Pacific  R.  R.  Co.,  26  Minn. 
278,  S.  C,  37  Am.  R.  410 ;  Iron  R.  R.  Co.  v.  Mowery,  36  Ohio 
St.  418,  S.  C,  38  Am.  R.  597.     In  all  such  cases  the  passenger 
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is  excused,  even  though  his  belief  was  an  erroneous  one,  and 
but  for  his  leaping  from  the  train  no  injury  would  have  re- 
sulted. Without  going  further  into  this  subject,  although 
many  more  authorities  might  be  cited,  we  conclude  by  a  quo- 
tation from  a  recent  English  author  who,  after  a  thorough 
review  of  the  adjudged  cases, says :  "  But  the  question  of  what 
circumstances  amount  to  an  invitation  to  alight  is  clearly  one 
for  a  jury;  and  although  there  seems  to  have  been  difficulty 
felt  in  time  past  by  some  of  our  judges  in  reference  to  this 
point  of  law,  it  seems  impossible  that  any  further  doubt  should 
exist."     Wood's  Browne  Carriers,  507. 

The  principles  we  have  stated  rule  the  case  and  dispose  of 
all  the  questions  presented,  whatever  form  they  may  assume. 

Judgment  affirmed. 

Filed  March  r>,  1884, 

Ox  Petition  for  a  Rehearing. 

Elliott,  J. — Wo  have  given  the  elaborate  brief  filed  on 
the  petition  for  a  rehearing  careful  study,  but  find  nothing  in 
it  that  shakes  our  confidence  in  the  conclusions  stated  in  our 
former  opinion. 

Counsel  assume  that  the  fever  of  which  the  plaintiff ^s  in- 
testate died  was  an  independent  cause,  entirely  separate  from 
the  injury  received  by  the  fall  from  the  trestle-work.  The 
evidence  does  not  warrant  this  assumption,  for  it  shows  that  the 
injury  concurred  in  prodncinjr  the  fiiver,  and  also  in  producing 
the  enfeebled  condition  which  incapacitated  the  injured  man 
from  resisting  the  inroads  of  disease.  There  was  not  only  a 
condition  created  which  made  it  probable  that  the  intestate 
would  take  on  the  disease,  but  there  was  also  such  an  enfeeble- 
nient  of  the  system  as  impaired  its  power  to  repel  disease. 

Counsel  argue  the  caso  as  though  it  were  necessary  that  the 
evidence  should  show  with  direct  and  positive  certainty  that 
the  injury  produced  death.  The  assumption  upon  which  the 
argument  rests  can  not  be  made  good.  It  is  not  necessarv  in 
any  civil  case  to  prove  the  substance  of  the  issue  bv  direct  or 
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positive  evidence.  It  is  sufficient  if  there  are  facts  fairly 
warranting  the  jury  in  inferring  the  conclusion  insisted  upon, 
by  the  plaintiff!  Indianapolis,  etc,  R.  R.  Co.  v.  GoUingwood, 
71  Ind.  476 ;  Indianapolis,  etc,,  R.  W.  Co.  v.  Thomas,  84  lud. 
194;  1  Greenl.  Ev.,  section  13,  n.  In  the  case  before  us,  the 
evidence  very  clearly  and  fully  warranted  the  inference  that 
the  injury  concurred  in  producing  death ;  indeed,  any  other 
conclusion  would  be  directly  opposed  to  that  which  the  evi- 
dence supports. 

It  was  not  necessary  that  the  appellee  should  show  that  the 
injury  was  the  sole  or  direct  cause  of  the  death.  The  con- 
clusion stated  in  our  former  opinion  is  fully  sustained  by  a 
case  which  has  been  brought  to  our  attention  since  that  opin- 
ion was  written.  The  case  U)  which  we  refer  is  that  of  Beau- 
champ  V.  Saginaw,  Hc.y  Co.,  50  Mich.  163,  S.  C,  45  Am.  K. 
30.  In  the  course  of  the  opinion  the  court  said;  "  Is  it  clear 
beyond  dispute,  that  the  cold  taken,  pneumonia  and  death 
were  independent  and  separate  from  the  iiijury  received  and 
sickness  resulting  therefrom?  Can  it  be  said  with  judicial 
certainty  that  the  injury,  the  sickness  and  w^eakness  following 
therefrom  did  not  directly  cause  or  largely  contribute  to  the 
attack  of  pneumonia,  and  that  the  party  wrongfully  injured 
was  as  able  to  withstand  this  resultant  attack  as  he  would  have 
been  if 'a  good,  healthy,  well  nourished  boy'  as  at  the  time  he 
joceived  the  injury  ?  If  the  injury  received  and  sickness  fol- 
lowing concurred  in  and  contributed  to  the  attack  of  pneu- 
monia, the  defendant  must  be  held  responsible  therefor.  It 
can  not  bo  said  that  here  was  a  second  wrongful  act,  or  a  dis- 
ease, wholly  indopeiulent  of  the  first  wrong,  which  caused  the 
death  of  the  boy.  People  v.  Cook,  39  Mich.  239."  The  case 
in  hand  is  in  every  feature  infinitely  stronger"  than  the  one 
from  which  we  have  quoted. 

In  commenting  upon  the  ease  of  Bdlfimore,  etc,  R.  R,  Co, 
V.  Reaney,  42  Md.  117,  cited  in  the  former  opinion,  counsel 
criticise  it  with  much  severity,  but  their  judgment  is  opposed 
by  very  weighty  authority.     The  case  is  fully  approved  in 


3ti4  SUPREME  COURT  OF  INDIANA, 

The  Terre  Haute  and  Indianapolis  R.  K.  Co.  v.  Buck,  Administratrix. 


Beauchamp  v.  Saghiaw,  etc.,  Co.,  supra,  and  in  the  following 
text-books  is  cited  with  approval :  Cooley  Torts,  79  ;  2  Thomp- 
son Xe«:.  1084:  3  Sutherland  Dam.  418.  It  is  sustained  bv 
the  English  cases  which  are  cited  in  the  opinion  of  the  court, 
and  we  are  content  to  join  them  rather  than  follow  counsel. 

Cases  are  cited  by  counsel  as  to  evidence  of  negligence  in 
cases  where  the  relation  of  carrier  and  passenger  does  not 
exist,  and  all  that  need  be  said  of  them  is  that  they  liave  no 
application  at  all  to  a  case  like  this,  where  the  relation  of 
carrier  and  passenger  existed. 

The  general  rule  upon  the  subject  of  proof  of  negligence  in 
a  case  like  this,  stated  in  our  former  opinion,  is  that  laid  down 
in  Jefferaonville,  etc.,  R.  R.  Co.  v.  Hendricks,  supra,  where  it 
was  held  that  proof  of  the  happening  of  an  accident  to  a 
passenger  is  prima  facie  evidence  of  negligence  on  the  part 
of  the  carrier,  and  that  rule  has  been  enforced  by  many  cases, 
as  we  have  heretofore  shown.  We  did  not, hold  in  our  former 
opinion  that  the  rule  applied  to  a  case  where  there  was  noth- 
ing more  than  a  simple  failure  to  stop  at  a  regular  station  ;  we 
had  no  such  case  before  us ;  but  we  did  hold  that  the  general 
rule  applied  to  a  case  where  the  evidence  showed  that  the 
train  was  stopped  on  a  dangerous  trestle- w^ork  after  there  had 
been  an  implied  invitation  to  alight,  and  where  no  warning 
was  given  to  the  passenger  to  remain  on  the  train.  We  have 
no  doubt  that  such  evidence  makes  a  prima  facie  case  which 
will  prevail  unless  overcome  by  evidence  from  the  carrier. 
The  case  of  Delaware,  etc.,  R.  R.  Co.  v.  Naphes,  90  Pa.  St. 
135,  sustains  our  view  and  lends  counsel  no  support.  In  that 
case  it  was  said  that  the  general  rule  was  a  reasonable  one, 
**  becau.se  the  company  has  in  its  possession  and  under  its 
control,  almost  exclusively,  the  means  of  knowing  what  occa- 
sioned the  injury  and  of  explaining  how  it  occurred,  while 
as  a  general  rule,  the  passenger  is  destitute  of  all  knowledge 
that  would  enable  him  to  present  the  facts,  and  fasten  negli- 
gence on  the  company,  in  case  it  really  existed."  Any 
other  rule  would  practically  absolve  railway  carriers  from  lia- 
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bility  in  a  great  majority  of  cases,  for  the  passenger  would 
seldom  be  able  to  ascertain  the  real  cause  of  the  accident. 
The  case  before  us  supplies  an  apt  illustration  of  the  unrea- 
sonableness of  the  rule  for  which  the  railroad  .company  con- 
tends. How  could  Mr.  Buck,  made  delirious  by  his  fall  from 
the  trestle-work,  have  ascertained  what  caused  the  train  to  run 
by  the  station  and  stop  a  short  distance  beyond  upon  a  dan- 
gerous trestle-work  ? 

There  was  no  evidence  satisfactorily  explaining  the  stop- 
ping of  the  train  upon  this  trestle-work,  and  the  failure  to 
warn  of  danger  the  passenger  that  the  conductor  knew  ex- 
pected'to  alight  at  the  station.  Nor  was  there  evidence  ex- 
plaining why  the  train  ran  by.  There  was  evidence  showing 
that  the  brakes  slipped,  but  no  evidence  at  all  showing  that 
they  were  in  order,  were  properly  constructed,  or  even  that 
they  were  properly  applied.  They  may  have  been  air  brakes, 
and  yet  neither  properly  constructed,  nor  in  good  order,  nor 
timely  applied.  '  The  conductor,  knowing  that  his  passenger 
desired  to  alight,  and  knowing,  as  the  evidence  tended  strongly 
to  show,  that  the  name  of  the  little  station  was  not  usually 
cried,  ought  to  have  seen  that  the  passenger  was  in  some  way 
notified  of  the  dangerous  stopping  j)Iace.  There  were  other 
facts  tending  to  show  negligence,  as,  for  instance,  that  the  men 
engaged  in  running  tiie  train  were  taken  from  other  trains, 
and,  taking  all  the  evidence  together,  it  was  abundantly  suf- 
ficient to  warrant  the  jury  in  inferring  negligence. 

We  do  not  deem  it  necessary  to  again  go  over  the  authori- 
tiescited  on  the  subject  of  contributory  negligence  ;  they  fully 
sustain  our  conclusion.  The  question  in  Cmeinnati,  etc,  R, 
R.  Co.  %.  Peters,  80  Ind.  168,  was  one  of  pleading ;  here  it  is 
one  of  evidence.  All  that  was  decided  in  that  case  is  stated 
in  the  opinion  of  Worden,  J.  The  argument  of  Commissioner 
Franklin  was  not  approved.  The  case  of  JeffermnviUe,  etcy 
R,  R.  Co.  V.  Hendricks,  41  Ind.  48,  fully  sustains  the  conclu- 
sion reached  by  us.  We  quote :  '^  Was  not  the  attempt  of 
the  decedent  to  leave  the  cars,  under  the  facts  stated,  ^  made 
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under  such  circumstances  that  a  person  of  ordinary  caution 
and  care  would  not  have  apprehended  danger  therefrom  ? '  If 
it  was,  then  the  decedent  was  without  &ult  or  negligence ;  and 
in  our  opinion,  the  decedent  was  not  guilty  of  negligence  in 
attempting  to  leave  the  train  under  the  circumstances.  The 
train  having  very  nearly  come  to  a  full  stop,  the  decedent  had 
the  right  to  suppose  that  it  would  stop  long  enough  for  her  to 
leave  the  train ;  and  she  had  also  the  right  to  suppose  that 
some  of  the  agents  of  the  company  would  be  present  to  aid 
and  assist  her  in  leaving  the  cars,  and  if  her  just  expectations 
had  been  realized,  she  could  and  would  have  safely  left  the 
train.''  So,  in  this  case,  if  the  railroad  company  had  done  its 
duty,  or  had  conformed  to  it«  usual  practice,  the  deceased's 
reasonable  expectations  would  have  been  realized,  and  he 
could  have  left  the  train  in  safety.  The  text-writer  referred 
to  by  counsel  gives  their  argument  no  support,  for  he  says,  as 
we  have  said,  that  the  question  of  contributory  negligence  is 
"  in  every  instance  of  the  kind  one  of  fact  for  the  jury." 
Hutchinson  Carriers,  section  615.  It  is  also  said  by  this 
author :  "  Such  companies  must  be  extremely  careful  not  to 
mislead  their  passengers  into  the  belief  that  the  halting  of  a 
train  at  a  station  is  meant  as  an  invitation  to  them  to  alight 
where  it  is  not  so  intended,  and  that  if  the  conduct  of  the 
servants  engaged  in  its  management  is  such  as  may  reasonably 
produce  that  impression,  and  the  passenger  so  understands  it^ 
and  in  the  attempt  to  leave  the  coach  at  a  place  where  there  are 
no  facilities  provided  for  his  doing  so,  and  whilst  in  the 
exercise  of  due  diligence  he  is  injured,  the  company  will  be 
liable." 

In  the  case  in  hand  we  need  not  inquire  what  effecj  uncon- 
tradicted evidence  that  it  has  been  the  uniform  custom  to  call 
the  station  before  permitting  passengers  to  alight  would  have 
had,  for  there  was  evidence  tending  to  show  that  there  was 
no  such  custom,  and  that  the  station  was  very  seldom  called. 

Petition  overruled. 

Filed  June  25, 1884. 
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No.  11,300. 

Cunningham  v.  Baxley  et  al.  .  ^ 

'l65_578 
Lease. —  D&icents. —  Decedent^  EdcUea. — Life-Estate, —  Chattel — A   lease  of      gg  gjjf 

lands  for  the  life  of  the  lessor  is  a  chattel,  and  on  the  death  of  the  les-     ]^__528 

see  it  goes,  not  to  his  heirs,  but  to  his  administrator,  and  the  former %an 

not  maintain  a  suit  for  possession. 

From  the  Harrison  Circuit  Court. 

iL  W,  Funk  and  W.  D.  Mauck,  for  appellant. 

W.'N.  Tracewell  SLud  R.  J.  Tracewell,  for  appellees. 

BiCKNELL,  C.  C. — The  appellees,  who  are  the  widow  and 
heirs  at  law  of  William  Applogate,  brought  this  suit  against 
the  appellant  to  recover  the  possession  of  land  and  damages 
for  its  unlawful  detention. 

The  complaint  alleged  that  Sarah  Applegate  had  a  life-es- 
tate in  the  land,  and  made  a  parol  contract  with  said  Wil- 
liam Applegate  that  if  he  would  build  a  house  and  barn  and 
plant  an  orchard  on  the  land,  and  give  to  said  Sarah  one- 
third  of  the  corn  and  wheat  raised  on  said  land  and  a  load 
of  hay  yearly  from  the  meadow  on  said  land,  in  consid- 
eration thereof  he  might  occupy,  use  and  have  the  possession 
of  said  land  during  said  Sarah's  lifetime;  that  said  William 
built  said  house  at  an  expense  of  $1,000,  and  a  barn  at  an 
expense  of  $400,  and  planted  an  orcTiafdnof-the  yearly  value 
of  $100,  and  continued  in  possession  of  the  premises,  ren- 
dering to  said  Sarah  yearly  one-third  of  the  wheat  and  corn 
raised  thereon,  and  one  load  of  hay,  until  he  died,  leaving 
the  plaintiffs  as  his'  only  heirs  at  law,  who  since  his  death 
have  in  all  things  performed  said  contract;  that  by  reason  of 
the  facts  aforesaid,  said  plaintiffs  are  the  joint  owners  of  said 
land  for  and  during  the  life  of  said  Sarah,  and  are  entitled  to 
the  immediate  possession  thereof;  that  said  Sarah  is  still  liv- 
ing; that  said  defendant  is  without  ri^ht  in  the  unlawful 
possession  of  said  land,  and  has  unlawfully  detained  the  same 
from  the  plaintiffs  since  June  20th,  1882.  The  complaint 
demands  possession  of  the  land  and  $50  damages. 
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A  demurrer  to  the  complaint  for  want  of  &ct8  sufficient 
was  overruled.    The  defendant  answered  by  a  general  denial. 

The  issue  was  tried  by  the. court,  who  found  for  the  plain- 
tiffs that  they  are  the  joint  owners  of  the  land  during  the  life- 
time of  the  said  Sarah  Applegate,  who  is  still  living,  and  are 
entitled  to  the  possession  thereof,  and  that  the  defendant  un- 
lawfully detains  the  possession  from  the  plaintiffs  to  their 
-damage  $10. 

The  defendant  moved  for  a  new  trial  because  the  decision 
of  the  court  was  contrary  to  law  and  the  evidence,  and  wals  not 
sustained  by  sufficient  evidence.  This  motion  was  overruled. 
Judgment  was  rendered  on  the  finding,  and  the  defendant  ap- 
pealed.    He  assigns  errors  as  follows : 

1.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

2.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 

No  question  is  presented  by  the  motion  for  a  new  trial,  be- 
cause there  is  no  bill  of  exceptions  showing  what  the  evidence 
was.     Louisville,  etc.,  R.  W,  Oo.  v.  Henly,  88  Ind.  535. 

A  life-estate  for  one's  own  life  is  an  interest  in  land;  at 
common  law  it  was  a  freehold ;  an  alienation  of  it  in  any 
form  for  the  life  of  the  tenant  himself  was  always  valid,  and 
a  mere  grant  or  release  by  him  pasi^ed,  at  common  law,  only 
what  he  might  lawfully  grant.  Co.  Litt.  251,  b.  Therefore, 
if  Sarah  Applegate  had  by  deed  conveyed  to  William  Apple- 
gate  all  her  right,  title  and  interest,  he  would  have  become 
the  owner  of  the  land  during  her  life,  and  his  interest,  in  that 
case,  being  a  valid  subsisting  interest  in  real  property,  would, 
under  our  statutes,  have  descended  to  his  heirs  upon  his  death 
during  the  lifetime  of  Sarah, and  they  could  have  maintained 
ejectment  thereon.  R.  8. 1 881,  sections  1050, 2467.  But  here 
William  Applegate  had  not  a  deed ;  he  had  not  even  a  con- 
tract for  a  deed.  The  complaint  does  not  aver  a  purchase  of 
Sarah  Applegate's  interest ;  it  shows  that  William  Applegate 
was  only  a  sub-tenant  under  a  parol  lease ;  it  shows  that 
Sarah  Applegate,  owning  the  life-estate,  agreed  that  W^illiam 
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Applegate  "  might  occupy  "  the  land  until  her  death,  in  con- 
sideration of  his  building  a  house  and  barn  and  planting  an 
orchard  and  paying  her  a  fixed  yearly  rent ;  it  shows  that  he 
took  possession,  and  during  his  life  performed  the  conditions 
and  paid  the  rent,  and  died  during  the  lifetime  of  Sarah  Ap- 
plegate. He  had  a  lease  of  the  land  which  was  not  to  termi- 
nate until  her  death,  provided  the  rent  should  be  duly  paid. 
Such  a  lease  is  not  real  estate ;  it  is  a  chattel  interest ;  it  does 
not  descend  to  heirs,  but  goes  to  the  executor  or  adminis- 
trator, and  he  is  the  party  to  maintain  a  suit  for  possession 
against  one  who  has  wrongfully  taken  possession  of  the  leased 
premises.  Smith  v.  Dodds,  35  Ind.  462.  There  was  no  cause 
of  action  in  fitvor  of  plaintiffs. 

The  court  therefore  erred  in  overruling  the  demurrer  to 
the  complaint,  and  for  this  error  the  judgment  ought  to  be 
reversed. 

Pee  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  appel- 
lee, and  this  cause  is  remanded  with  instructions  tp  sustain 
the  demurrer  to  the  complaint. 

FUed  June  25, 1884. 


No.  11,670. 

Shirclifp  t?.  The  State. 

Cboonal  Law. —  Congpiracy. —  Bribery, — School  TnuUe, —  Empkyrnent  of 
Teacher, — IndfietmefU. — An  indjctment,  charging  a  conspiracy  to  bribe  a 
township  trustee  by  the  payment  or  promise  of  money,  to  employ  a  per- 
son as  a  teacher  of  a  public  school  in  the  township,  is  good,  under  section 
2139,  B.  S.  1881,  without  averring  that  any  of  the  schools  was  vacant. 

Same. — BiU  of  Exceptions. — Continuance, — Affidavits. — Record, — In  criminal 
cases,  affidavits  in  support  of  a  motion  for  a  continuance  or  other  mo- 
tions are  made  part  of  the  record  only  by  bill  of  exceptions,  and  if  this 
be  filed  in  vacation,  no  time  having  been  given  therefor,  it  is  no  part  of 
the  record. 

Vol.  96.-24 


90  see 

148   828 
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Same. — Discharge  of  Defendant  to  Testify. —  Witness. — Practice. — Where  one 
of  two  persons  indicted  is  discharged  under  section  1804,  B.  S.  1881,  in 
order  to  make  him  a  witness,  objection  thereto  can  not  be  first  made  in 
the  Supreme  Ck)urt. 

Sam£. — Special  Judge. — Appointment  of. — Presumption. — Judgment. — After  a 
verdict  of  guilty  upon  an  indictment,  and  motions  for  a  new  trial  and 
in  arrest  of  judgment  and  for  discharge  had  been  overruled,  the  defend- 
ant made  default  before  judgment.  At  the  next  term  the  special  judge 
who  tried  the  cause  was  absent,  and  the  regular  judge,  being  unable  to 
hold  the  court,  appointed  another  special  judge,  whose  appointment  and 
oath  were  entered  of  record,  and  on  the  same  day  another  special  judge 
was  appc^nted,  and  his  appointment  and  oath  likewise  recorded^ 
and  this  last  judge  acted  in  tlie  cause,  and  rendered  judgment.  It  did 
not  appear  whether  the  special  judge  first  appointed  acted  at  any  time 
during  the  term. 

Hddf  that  it  would  be  presumed  that  the  judge  who  acted  was  appointed 
because  the  first  appointee  absented  himself,  and,  therefore,  properly  ap- 
pointed. 

From  the  Martin  Circuit  Court. 

(7.  H,  MoCartyy  E.  Moaer,  —  Shirey  and  —  Brooka,  for  ap- 
pellant. 

F.  T.  Hordy  Attorney  General,  J.  E.  Henley,  Prosecuting 
Attorney,  and  W.  B.  Hordy  for  the  State. 

ZoLLARS,  J. — An  indictment  was  returned  against  appel- 
lant and  one  Edward  O'Connor.  The  material  part  of  the 
indictment  is  as  follows :  "  That  Alexander  Shircliff  and  Ed- 
ward O'Connor  *  *  *  did  then  and  there  unlawfully  and 
feloniously  unite,  combine  and  conspire,  each  with  the  other, 
for  the  purpose  of  feloniously,  unlawfully  and  corruptly  brib- 
ing and  offering  to  bribe,  and  by  the  payment  of  money  by  • 
said  Alexander  Shircliff  and  Edward  O'Connor,  and  by  the 
promise  of  the  payment  of  money  by  the  said  parties,  to  cor- 
ruptly and  feloniously  influence  one  Valentine  Strange,  who 
was  then  and  there  the  township  trustee  of  Brown  township, 
of  Martin  county,  and  ex  officio  school  trustee  within  and  for 
said  Brown  township,  of  Martin  county,  to  employ  the  said 
Edward  O'Connor  as  teacher  of  one  of  the  public  schools  of 
said  township,  to  wit,  in  one  of  the  district  schools  for  the 
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period  of  100  days,  at  the  price  of  $2.50  per  day,  and,  as  a 
further  combination  and  conspiracy  with  each  other,  to  un- 
lawfully, feloniously  and  corruptly  bribe  and  influence  said 
Valentine  Strange,  as  such  trustee  as  aforesaid,  to  so  employ 
said  Edward  O'Connor  as  such  teacher,  he,  the  said  Edward 
O'Connor,  and  Alexander  Shircliff  agreeing  to  allow  said 
Valentine  Strange  to  retain  for  his  own  individual  and  per- 
sonal use,  out  of  the  said  wages  of  said  Edward  O'Connor, 
as  such  teacher,  the  sum  of  $50,  contrary,"  etc.  This  in- 
dictment is  not  as  concise  and  perspicuous  as  it  might  be^ 
but  properly  understood  and  interpreted,  it  is  not  double. 

Properly  interpreted,  it  charges  that  the  defendants  con- 
spired and  confederated  together  for  the  purpose  of  unlaw- 
fully influencing  the  trustee  by  the  corrupt  and  unlawful  use 
of  money.  The  prosecution  is  based  upon  sections  2139  and 
2009,  R.S.  1881. 

It  is  provided  in  section  2139  that  any  person  or  persons 
who  shall  unite  or  combine  with  any  other  person  or  persons 
for  the  purpose  of  committing  a  felony  shall,  upon  conviction 
thereof,  be  fined  in  any  sum,  etc.,  and  imprisoned,  etc. 

It  is  provided  in  section  2009  that  whoever  corruptly  gives, 
promises,  or  offers  to  any  State  officer,  or  other  officer, 
agent  or  employee  of  the  State,  or  person  holding  any  office 
of  trust  or  profit  under  the  laws  of  this  State,  any  money  or 
valuable  thing,  or  corruptly  offers  or  promises  to  do  any  act 
beneficial  to  such  person  to  influence  his  action,  vote,  opin- 
ion or  judgment  in  any  matter  pending,  or  that  might  legally 
come  before  him,  shall,  upon  conviction,  be  fined  and  impris- 
oned in  the  State  prison,  etc. 

It  is  not  charged  that  any  of  the  schools  were  without 
teachers,  but  we  know,  as  a  matter  of  law,  that  it  is  the  duty 
of  school  trustees  to  employ  tfeachers,  and  that  such  employ- 
ment is  a  "  matter  that  might  legally  come  before  him."  It 
is  not  necessary  that  the  means  agreed  upon  to  influence  the 
officer  shall  be  such  as  may  be  enforced  as  a  legal  contract; 
nor  is  it  necessary  that  the  object  of  the  conspiracy  should 
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be  consummated.  Miller  v.  State,  79  Iiid.  198.  The  purpose 
of  the  statute  is  to  protect  the  public  service,  and  hence  it  is 
made  a  crime  to  conspire  and  confederate  to  corrupt  and  de- 
bauch it.  The  indictment  makes  a  case  under  the  statute, 
and  the  motion  to  quash  was  therefore  correctly  overruled. 

Appellant  insists  that  the  judgment  should  be  reversed, 
because  the  court  below  erred  in  overruling  his  motion  for  a 
continuance,ftnd  in  the  admission  of  improper  evidence. 

We  can  not  cRsregard  the  contention  of  counsel  for  the 
State,  that  these  questions  are  not  presented  by  the  record. 
The  motion  for  a  new  trial  was  overruled,  and  judgment  ren- 
dered upon  the  verdict,  on  the  9th  day  of  April,  1884.  No 
time  was  asked  or  given  in  which  to  file  a  bill  of  exceptions. 
A  bill  was  filed  with  the  clerk  after  the  expiration  of  the  term 
of  court.  Under  the  statute  and  repeated  decisions  of  this 
court,  the  bill  thus  filed  did  not  become  a  part  of  the  record, 
and  hence  the  matters  therein  stated  can  not  be  considered  in 
the  decision  of  the  case.  Section  1847,  R.  S.  1881 ;  Golee  v. 
8taie,75Ind.511. 

An  affidavit  for  a  continuance  is  not  a  part  of  the  record 
on  appeal  to  this  court,  unless  brought  into  the  record  by  a 
bill  of  exceptions.  Oolee  v.  State,  supra;  Beard  v.  State,  54 
Ind.  413. 

In  this  case  the  affidavit  for  a  continuance  was  not  copied 
into  the  bill  of  exceptions,  and  hence  is  not  before  us ;  and 
if  it  had  been,  it  would  not  be  before  us  for  the  reason  that 
the  bill  of  exceptions  is  not  in  the  record.  An  objection  and 
exception  upon  the  admission  of  evidence  can  be  presented 
only  by  a  bill  of  exceptions.  As  the  bill  in  which  it  was 
sought  to  present  the  question  upon  the  admission  of  evidence 
in  this  case  is  not  in  the  record,  no  such  question  is  before  us. 

Appellant  was  arrested  up<ni  a  bench  warrant,  and  admitted 
to  bail.  After  this,  upon  his  motion,  there  w^  a  change  of 
venue  from  the  judge.  A  special  judge  was  appointed  to  try 
the  case.  The  record  states  that,  following  this,  O'Connor  was 
discharged  to  be  used  as  a  witness  for  the  State. 
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The  statute  provides  that  when  two  or  more  persons  are 
incladed  in  one  pi;osecution^  the  court  may^  at  any  time  be- 
fore the  defendant  has  gone  into  his  defence^  direct  any  de- 
fendant to  be  discharged,  that  he  may  be  a  witness  for  the 
State.  Section  1804,  R.  S.  1881 ;  Moore  Crim.  Law,  section 
319 ;  Baker  v.  /Sitofe,  57  Ind.  255.  There  is  nothing  to  show 
but  that  the  discharge  of  O^Connor  was  by  the  direction  of 
the  court.  Some  question  is  made  that  the  special  judge  had 
no  authority  to  direct  the  discharge.  So  far  as  shown  by  the 
record,  no  objection  was  made  in  the  court  below,  either  to* 
the  authority  of  the  judge  to  act  in  the  premises,  or  to  the 
discharge  of  O'Connor.  The  objection  here  for  the  first  time 
comes  too  late,  as  the  failure  to  object  below  was  a  waiver. 

The  verdict,  fixing  appellant's  imprisonment  in  the  State 
prison  at  two  and  one-half  years,  and  imposing  a  fine  of  JlOO^ 
was  returned  on  the  51st  day  of  January,  1884.  A  mo- 
tion for  a  new  trial  was  filed  on  the  Ist  day  of  February,  and 
overruled,  as  also  a  motion  to  discharge  appellant,  and  a  mo- 
tion to  arrest  the  judgment. 

Appellant  having  absented  himself  from  the  6ourt,  his 
bond  was  forfeited,  and  an  order  made  for  his  arrest.  In  this- 
shape  the  case  went  over  to  the  April  term.  At  that  term  the 
special  judge  who  tried  the  case  does  not  seem  to  have  been 
present.  The  regular  judge,  being  unable  to  preside,  ap- 
pointed an  attorney  as  a  special  judge,  apparently  for  the 
term.     His  appointment  and  oath  were  filed  and  recorded. 

On  the  same  day  the  regular  judge  made  an  appointment 
of  another  attorney  as  a  special  judge.  In  this  appointment 
the  fact  of  the  change  of  venue  from  the  regular  judge,  the 
appointment  of  the  special  judge  who  tried  the  case  at  the 
previous  term,  the  fact  that  on  account  of  appellant's  ab- 
sence from  court  the  case  was  not  disposed  of  at  that  terra,, 
and  the  fact  that  the  said  special  judge  had  failed  to  appear 
at  the  April  term,  etc.,  were  recited.  This  appointment,  to- 
gether with  the  oath  of  the  appointee,  was  properly  recorded. 

Subsequent  to  this,  the  last  appointed  special  judge  ordered 
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appellant  into  the  custody  of  the  sheriff,  and  rendered  judg- 
ment upon  the  verdict.  From  this  custody  appellant  moved 
to  J)e  discharged.  The  motion  was  based  upon  an  affidavit ; 
the  affidavit  is  copied  into  the  transcript  by  the  clerk.  This, 
however,  does  not  make  it  a  part  of  the  record.  To  become 
a  part  of  the  record  it  should  have  been  iucorpo rated  into  a 
bill  of  exceptions.  As  it  has  not  been  so  brought  into  the 
record,  we  can  not  look  to  it  in  passing  upon  the  motion. 
The  contention  is- that  the  special  judge  who  ordered  appel- 
lant into  custody,  and  pronounced  judgment  upon  the  ver- 
dict, had  no  authority  to  do  so,  by  reason  of  the  previous 
appointment  of  a  special  judge  for  the  term.  As  to  whether 
that  special  judge  presided  at  any  time  during  the  term,  or  was 
at  any  time  present  except  when  he  filed  his  written  appoint- 
ment, is  not  shown  by  the  record.  For  aught  that  appears 
from  the  record  he  was  absent,  or  for  some  cause  was  unable 
to  preside.  In  support  of  the  regularity  and  validity  of  the 
proceedings,  and  in  the  absence- of  a  contrary  showing,  it 
should  be  presumed  that  he  either  declined  or  was  unable  to 
preside.  Such  being  the  case,  the  regular  judge  had  the  un- 
doubted right  to  appoint  another  special  judge  to  finally  dis- 
pose of  appellant's  case.     Fassinow  V.  States  89  Ind.  235. 

As  the  record  presents  no  question  or  error  which  would 
justify  a  reversal,  the  judgment  is  affirmed,  with  costs. 

NiBLACK,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  June  25, 1884. 
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.       County  Commissioners. —  Vacancy. —  Hiding  Over, —  Office  and  Officer. — 
laO  DBOl  Where  one  is  elected  county  commissioner,  qualifies  by  taking  the  oath 

required  by  law,  and  dies  before  his  term  begins,  his  predecessor  can  not 
hold  over. 

From  the  Elkhart  Circuit  Court. 
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H.  D,  Wilson,  W,  J,  Davis  and^.  Andersoyi,  for  appellant. 
J.  II,  Baker  and  J,  A.  S.  3IitcheU,  for  appellee. 

Elliott,  C.  J. — The  relator  claims  the  office  of  county 
commissioner,  and  for  the  purpose  of  securing  the  office  filed 
the  information  against  the  appellee  who  asserts  a  right  to 
the  same  office.  The  information  charges  that  the  relator 
vras  elected  commissioner  for  the  second  district  of  Elkhart 
county,  at  the  general  election  in  October,  1880,  and  that  he 
was  duly  inducted  into  office  in  November  of  that  year  ;  that 
William  McVitty,  an  eligible  candidate,  was  duly  elected  as 
the  relator's  successor  at  the  general  election  held  in  Novem- 
ber, 1882,  and  within  ten  days  from  the  time  of  receiving 
the  (Certificate  of  election,  duly  subscribed  the  proper  oath  of 
office,  which  was  endorsed  on  the  back  of  the  certificate  as 
the  statute  requires;  that  on  the  2d  day  of  March,  1883,  Mc- 
A^itty  died,  and  that,  at  the  time  of  his  death,  his  term  of 
office  had  not  commenced ;  that  on  the  3d  day  of  December, 
1883,  the  board  of  commissioners  declared  that  a  vacancy 
existed  by  reason  of  McVitty ^s  death,  and  elected  the  appel- 
lee to  fill  the  vacancy. 

The  contention  of  the  relator^s  counsel  is  that  as  McVitty 
died  before  his  term  of  office  commenced,  he  was  never  qual- 
ified, and,  therefore,  no  successor  to  the  relator  was  ever 
elected  and  qualified.  This  position  is  not  tenable.  The 
right  of  McVitty  to  the  office  was  vested  at  the  time  he  took 
the  oath  in  the  manner  and  form  required  by  law,  and  his 
subsequent  death  did  not  entitle  the  relator  to  hold  over.  A 
vacancy  resulted  for  the  reason  that  a  successor  to  the  relator 
had  been  duly  elected  and  qualified,  and  this  having  taken 
place  his  right  to  hold  over  terminated.  It  can  not  be 
legally  possible  that  when  the  right  to  an  office  has  once 
been  destroyed  or  terminated,  the  subsequent  death  of  the 
person  who  had  been  elected  and  who  had  duly  qualified,  re- 
vives the  right  which  the  election  and  qualification  had  put 
an  end  to,  for  the  right  to  hold  over  exists  only  in  cases  where 
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there  is  no  legally  elected  and  qualified  successor.  When 
the  rights  of  the  successor  vest^  those  of  the  incumbent  ter* 
minate,  and  they  do  vest  after  election  and  qualification  ac- 
cording  to  law.  This  is  clear  on  principle,  but  authorities' 
are  not  wanting. 

The  term  "  qualified  "  as  used  in  the  statute  does  not  meanr 
possessed  of  the  necessary  political,  mental  and  moral  en- 
dowments, but  means  the  acts  performed  after  election,  as 
taking  an  official  oath  and  executing  an  official  bond.  The 
term  "  eligible  "  expresses  the  meaning  which  the  relator  asks 
us  to  affix  to  the  term  "  qualified."  Carson  v.  McPketridge, 
15  Ind.  327 ;  Jeffries  v.  Rowe,  63  Ind.  592.  Eligible  means 
capable  of  being  chosen ;  while  qualified  means  the  perform- 
ance of  the  acts  which  the  person  chosen  is  required  to  per- 
form before  he  can  enter  into  office.  Searcy  v.  Grow,  15  Cal. 
117.  Abbott,  in  defining  the  word  " qualify/' says :  "It 
means  to  take  the  oath  and  give  the  bond  required  by  law 
from  an  administrator,  executor,  public  officer  or  the  like,  be- 
fore he  may  enter  on  the  discharge  of  his  duties.'*  L.  Diet.  In 
Steinback  v.  State,  ex  rd.,  38  Ind.  483,  it  was  said :  "  The  term 
qualified  was  not  used  in  its  ordinary  or  popular  signification,, 
as  possessed  of  endowments  or  accomplishments,  or  intellectual 
capacity,  or  moral  worth  to  discharge  the  duties  of  an  office^ 
but  the  framers  of  the  Constitution  intended  thereby  that  a 
person  who  had  been  elected  to  an  office,  and  had  taken  the 
oath  of  office,  and  given  bond,  where  a  bond  is  required,  w^as 
qualified  and  had  the  right  to  assume  and  discharge  the  duties 
of  such  office."  In  State,  ex  reL,  v.  Seay,  64  Mo.  89,  S.  C,  27 
Am.  R.  206,  it  appeared  that  Peter  B.  McCord  was  elected  to 
the  office  of  judge,  and  within  the  proper  time  took  the  requisite 
oath  of  office,  and  it  was  held  that  his  death  before  entering 
upon  the  duties  of  the  office  created  a  vacancy  to  be  filled  by 
appointment.  In  the  case  of  State,  ex  reL,  v.  Hopkins,  10  Ohio 
St.  509,  the  court  went  much  further,  and  held  that  the  death 
of  the  person  elected  before  qualification  created  a  vacancy. 
The  decision  in  Com.  v.  Hanley,  9  Pa.  St.  513,  is  that  where 
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the  person  elected  tp  an  office  dies  before  giving  bond  as  re- 
quired by  law  the  incumbent  holds  over ;  but  it  is  also  stated 
that  if  the  person  elected  had  qualified,  it  would  be  otherwise. 
It  was  held  in  State,  ex  rel.,  v.  Beardy  34  La.  An.  273,  that  the 
failure  to  qualify  within  the  time  prescribed  by  law  created  a 
vacancy  to  be  filled  by  appointment.  The  case  of  People  v. 
Lord,  9  Mich.  227,  does  not  support  the  relator's  contention. 
The  comments  made  upon  that  case  by  the  court  in  State,  ex 
rel.y  v.  Seajff  supra,  show  the  difference  between  the  two  cases* 

We  are  satisfied  that  the  right  of  the  relator  to  hold  the 
office  ended  at  the  time  McVitty  qualified,  and  that  upon  his 
death  a  vacancy  occurred,  which  it  was  proper  for  the  board 
of  commissioners  to  fill  by  appointment. 

Judgment  affirmed,  at  the  costs  of  the  relator. 

FUed  Jane  24»  1884 


No.  10,205. 

Ellis  et  al.  v.  Johnson,  Trustee. 

MoBTGAOE. — Asmmpiion  of  Payment  (/  Mortgage  Debt, — Convegathte, — Prineir 
pal  cmd  Surety. —  Vendor  and  Vendee, — A  grantee  of  real  estate,  the  deed 
of  convejance  to  whom  contains  a  stipulation  for  his  assumption  of  a 
debt  secured  by  mortgage  thereon,  which  debt  his  grantor  is  personally 
bound  to  pay,  becomes,  by  the  acceptance  of  such  deed,  personally  bound 
to  the  mortgage  creditor  ;  as  between  such  grantee  and  his  grantor,  the 
former  becomes  the  principal  debtor,  while  the  latter  becomes  a  surety. 

SAXE.—'Foredomre,'--Pleading.--Exhibit8,—-Deed8.--SuU  by  Assignee  (/  Mori- 
gage  Dd>t. — Effect  as  to  One  Grantee  of  Release  of  Another  Grantee. — A.  exe- 
cuted his  mortgage  on  each  of  a  number  of  town  lots,  to  secure  his  notes 
given  for  the  purchase-money  thereof.  He  sold  an  undivided  one-third 
interest  in  the  lots  to  B.,  who  was  to  pay  one-third  of  the  notes,  and  on 
sale  of  the  lots,  to  share  in  that  ratio  in  the  profits  and  losses,  the  title 
to  remain  in  A.  for  the  benefit  of  A.  and  B.  They  sold,  and  A.  conveyed, 
the  lots  to  C,  who  sold  and  conveyed  a  portion  of  them  to  D.  and  the 
remainder  to  F.  D.  afterwards  sold  and  conveyed  his  portion  to  F.  By 
each  of  the  deeds  of  conveyance,  the  grantee,  as  part  of  the  purchase- 
money,  assumed  and  agreed  to  pay  the  notes  secured  by  the  mortgages 
on  the  lots  conveyed  to  him.    The  notes  becoming  due  and  remaining 
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unpaid;  A«  and  B.  furnished  money  to  G.  to  pay  the  notes  and  mortgage 
and  procure  assignments  thereof  to  G.  as  trustee' for  A.  and  B.  G.  paid 
the  money  to  the  assignee  and  holder  of  the  notes  and  mortgages,  and 
procured  him  to  assign  the  notes  to  G.,  who,  having  notified  the  persons 
who  had  assumed  the  notes  and  mortgages  that  he  accepted  their  as* 
sumptions,  and  having  demanded  payment  of  them,  brought  his  suit  as 
such  trustee  against  F.  to  foreclose  the  mortgages,  and  for  personal  judg- 
ment on  the  notes  against  F. 

Held,  that  it  was  not  necessary  in  such  suit,  for  tlie  purpose  of  enforcing 
against  F.  his  assumption  of  the  debt,  to  exhibit,  as  parts  of  the  com- 
plaint,  the  deeds  of  conveyance  to  said  grantees  prior  U)  F.,  and  not  nec- 
essary for  the  foreclosure  of  the  mortgage  to  exhibit  any  of  said  deeds 
of  conveyances. 

Held,  also,  that  whatever  may  have  been  the  effect  as  against  F.  of.  the 
agreement  between  A.  and  B.,  the  actual  assignment  to  G.  gave  him  a 
right  of  action  as  trustee  of  A.  and  B. 

Held  J  also,  that  the  fact  tiiat  after  the  conveyance  by  D.  to  F.,  and  before 
notice  to  F.  of  such  acceptance  by  G.,  C,  for  a  valid  consideration,  re- 
leased D.  from  his  liability  on  his  said  assumption,  would  not  operate 
to  release  F.,  the  principal  debtor,  from  his  liability  to  G. 

From  the  Johnson  Circuit  Court. 
A.  B,  YouTiff,  for  appellants. 

Black,  C. — The  appellee  brought  suit  in  the  Superior 
Court  of  Marion  county,  his  complaint  consisting  of  four- 
teen paragraphs,  to  foreclose  fourteen  mortgages,  each  on  one 
of  fourteen  lots  in  an  addition  to  the  city  of  Indianapolis, 
and  to  obtain  a  personal  judgment  against  George  W.  Ellis 
upon  notes  secured  by  said  mortgages,  being  four  notes  to 
each  mortgage,  payable  in  three,  four,  five  and  six  years  from 
their  date.  Said  notes  and  mortgages  were  executed  for  the 
purchase-money  of  said  lots  by  one  Yajen  and  his  wife  to  one 
Post  in  1872. 

It  was  alleged  that  Vajen  afterwards  sold  an  undivided 
one-third  interest  in  said  real  estate  to  one  Baldwin,  upon 
the  condition  that  the  latter  should  pay  one-third  part  of  the 
purchase-price,  as  evidenced  by  said  notes,  and  that  upon  the 
sale  of  said  real  estate  he  should  share  in  the  profits  or  losses 
arising  out  of  such  ownership  and  sale,  according  to  his  said 
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interest  of  oae-third,  it  being  agreed  that  the  title  to  said 
real  estate  should  remain  in  said  Vajeu  for  the  common  bene- 
fit of  himself  and  Baldwin,  according  to  their  interests.  It 
was  alleged  that  in  1873  Vajen  and  Baldwin  sold,  and  Vajen 
<3onveyed,  said  real  estate  to  Parker  and  Hanway,  who,  as  a 
part  of  the  purchase- money  therefor  assumed  and  agreed  to 
pay  said  notes,  such  assumption  and  agreement  being  stipu- 
lated in  the  deed  of  conveyance  to  Parker  and  Hanway ;  that 
afterwards  Parker  and  Hanway  sold  and  conveyed  ten  of 
said  lots,  those  described  in  the  first  ten  paragraphs  of  the 
complaint,  to  said  George  W.  Ellis,  who  likewise,  as  a  part 
of  the  purchase-money,  assumed  and  agreed  to  pay  the  notes 
secured  by  said  mortgages  on  said  ten  lots,  said  assumption 
and  agreement  being  stipulated  in  the  deed  of  conveyance  to 
said  Ellis;  that  Parker  and  Hanway  sold  and  conveyed  the 
other  four  of  said  fourteen  lots  to  one  Bladen,  who  likewise, 
as  a  part  of  the  purchase-money,  assumed  and  agreed  to  pay 
said  notes  secured  by  said  mortgages  on  said  four  lots,  his 
said  assumption  and  agreement  being  stipulated  in  the  deed 
of  conveyance  to  him ;  that  Bladen  afterwards  sold  and  con- 
veyed said  four  lots  to  said  Ellis,  who  likewise,  as  a  part  of 
the  purchase-money,  assumed  and  agreed  to  pay  said  notes  se- 
cured by  mortgages  on  said  four  lots,  said  assumption  and 
agreement  being  evidenced  in  like  manner.  Said  notes  be- 
ing due  and  unpaid,  Vajen  and  Baldwin  furnished  money  to 
the  plaintiff  for  the  purpose  of  paying  said  notes  and  mort- 
gages and  procuring  the  assignment  thereof  by  the  holder  to 
the  plaintiff,  as  trustee  of  Vajen  and  Baldwin.  Thereupon 
the  plaintiff  paid  said  money  to  the  assignee  and  holder  of 
said  notes  and  mortgages,  and  procured  him  to  assign  said 
notes  to  the  plaintiff,  who  alleged  that  he  held  them  in  trust 
for  said  Vajen  and  Baldwin,  according  to  their  said  respec- 
tive interestxS.  And  he  alleged  that  before  the  commence- 
ment of  this  action  he  notified  all  and  each  of  said  persons 
who  so  assumed  and  agreed  to  pay  said  notes  and  mortgages, 
that  he  accepted  the  benefit  of  their  assumptions  and  agree- 
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ments  to  pay^  and  demanded  that  they  comply  therewith  and 
pay  said  notes. 

Parker,  Hanway,  Bladen,  Ellis  and  his  wife  were  made  de* 
fendants.  The  Citizens  National  Bank  of  Indianapolis  also 
was  made  a  defendant,  it  being  alleged  that  said  bank  had  or 
claimed  some  interest  in  said  real  estate,  which,  if  it  existed,, 
was  junior  and  subject  to  the  rights  of  the  plaintiff. 

George  W.  Ellis  demurred  to  each  paragraph  of  the  com- 
plaint for  want  of  sufficient  facts,  and  the  demurrer  was  over- 
ruled. He  answered  in  a  number  of  paragraphs,  the  first  be- 
ing a  general  denial.  The  only  other  paragraphs  of  his  an- 
swer that  need  be  specially  mentioned  were  the  fifth  and  sixth. 
By  the  fifth  paragraph,  which  was  directed  to  the  first  ten 
paragraphs  of  the  complaint,  it  was  in  effect  alleged  that  in 
1876,  and  long  before  said  Ellis  had  any  notice  or  informa- 
tion that  Pope,  Vajen,  Baldwin,  or  the  plaintiff  had  elected 
or  intended  or  proposed  to  avail  themselves  severally  or  other- 
wise of  the  stipulation  of  assumption  in  the  deed  of  convey* 
ance  executed  by  Parker  and  Hanway  to  said  Ellis,  he,  in 
pursuance  of  an  agreement  between  him  and  Parker  and 
Hanway,  reconveyed  the  lots  described  in  said  ten  paragraphs 
to  Parker  and  Hanway,  by  a  deed  by  the  terms  of  which  the 
grantees  assumed  and  agreed  to  pay  said  debts  so  secured  by 
mortgages  on  said  ten  lots,  and  agreed  to  fully  release  and 
discharge  said  Ellis  from  his  obligation  to  said  Parker  and 
Hanway  on  account  of  said  assumption  stipulated  in  the  deed 
of  conveyance  of  Parker  and  Hanway  to  Ellis. 

The  sixth  paragraph  of  the  answer  of  Ellis,  directed  to  the 
last  four  paragraphs  of  the  complaint,  so  far  as  they  sought 
a  personal  judgment  against  Ellis,  alleged  that  in  1877,  and 
before  notice  to  said  Bladen  or  said  Ellis  of  the  intention  of 
any  person  to  claim  or  assert  any  right  under  the  stipulation 
for  the  assumption  by  said  Bladen  of  the  mortgage  debts  men- 
tioned in  said  four  paragraphs,  Bladen  conveyed  certain  prop- 
erty and  made  certain  payments  of  money  to  Parker  and 
Hanway,  who,  in  consideration  thereof,  agreed  to  release,  and 
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did  release,  Bladen  and  Ellis  from  all  liability  in  favor  of 
Parker  and  Hanway  on  account  of  said  stipulation  and  agree- 
ment of  assumption  of  said  Bladen. 

The  plaintiff  replied  by  a  general  denial.  The  venue  was 
changed  to  the  Johnson  Circuit  Court.  The  suit  having  been 
dismissed  as  to  the  defendant  Bladen,  the  other  defendants, 
except  Ellis,  were  de&ulted.  The  cause  was  tried  by  the 
-court,  and  a  special  finding  was  rendered.  Ellis  excepted  to 
the  conclusions  of  law,  and  moved  unsuccessfully  for  a  new 
trial,  and  judgment  was  rendered  against  Ellis  for  the  sum 
•of  $2,999.42,  and  the  foreclosure  of  said  mortgages  was  de- 
•creed. 

All  the  judgment  defendants  are  appellants  except  the  wife 
of  Ellis,  who,  having  been  notified,  has  declined  to  join ;  but 
Ellis  alone  assigns  error. 

It  is  well  settled  in  this  State  that  a  grantee  of  real  estate, 
the  deed  of  conveyance  to  whom  contains  a  stipulation  for 
his  assumption  of  a  debt  secured  by  mortgage  thereon,  which 
debt  his  grantor  is  personally  bound  to  pay,  becomes,  by  the 
acceptance  of  such  deed,  personally  bound  to  the  mortgage 
creditor ;  that  as  between  such  grantee  and  his  grantor,  the 
former  becomes  the  principal  debtor,  while  the  latter  be- 
•comes  a  surety.  McDUl  v.  Gunn^  43  Ind.  315;  Josselyn  v. 
Edwards,  57  Ind.  212 ;  Hoffman  v.  Bisk,  58  Ind.  113 ;  Smith 
V.  Ostermeyer,  68  Ind.  432 ;  Figart  v.  Halderman,  75  Ind.  664 ; 
mU  v.  Minor,  79  Ind.  48. 

While  the  deeds  of  conveyance  from  Parker  and  Hanway 
to  Ellis  and  Bladen,  and  that  of  Bladen  to  Ellis,  were  made 
exhibits  of  the  complaint,  that  of  Vajen  to  Parker  and  Han- 
way was  not  set  out ;  and  it  is  urged,  in  objection  to  the  com- 
plaint, that  it  was  necessary,  as  against  Ellis,  to  set  out  a  copy 
of  the  last  mentioned  deed.  The  objection  can  not  be  sus- 
tained. The  deed  of  Vajen  did  not  constitute  the  founda- 
tion of  the  action  against  Ellis  upon  his  assumption  of  the 
mortgage  debt,  and  as  to  the  claim  against  Ellis  for  a  per- 
sonal judgment,  it  was  sufficient  to  state  the  legal  effect  of 
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the  d'eeds  prior  to  those  containing  the  stipalations  for  the 
assumption  of  the  debt  by  Ellis.  Besides^  the  complaint  was 
sufficient  for  the  purpose  of  the  foreclosure  of  the  mort- 
gages as  against  Ellis  without  exhibiting*  any  of  the  deeds 
of  conveyance. 

It  is  further  urged  against  the  complaint,  that  the  alleged 
agreement  between  Vajen  and  Baldwin  was  void  under  the 
statute  of  frauds,  aud  that,  therefore,  Baldwin  did  not  ac- 
quire any  rights  as  against  Ellis.  It  is  not  material  whether 
Baldwin  received  any  ownership  of  the  real  estate  or  became 
liable  to  Pope,  the  original  creditor.  It  was  shown  that  there 
was  an  actual  assignment  to  the  appellee  as  trustee  of  Vajen 
and  Baldwin,  neither  of  whom  was  bound  to  Ellis  Jx)  pay  the 
debt;  and  it  is  not  necessary  to  determine  what  would  have 
been  the  result  of  payment  by  Vajen  and  Baldwin  without 
such  assignment  of  the  debt,  for  which  Ellis  was  bound  as  a 
principal  debtor.  There  was  no  error  in  the  ruling  upon  the 
demurrer  to  the  complaint. 

We  need  not  take  space  to  set  out  the  special  finding;  it 
will  suffice  to  notice  the  objections  urged  against  it  not  dis- 
posed of  by  what  has  already  been  said. 

It  is  insisted  that  in  order  to  support  a  conclusion  that 
Ellis  was  personally  liable  to  the  plaintiff,  it  should  have 
been  stated  in  the  finding  of  facts  that  Ellis  was  personally 
liable  for  the  mortgage  debt  when  it  was  assigned  to  the 
plaintiff.  This  would  have  been  a  statement  of  a  conclusion 
of  law  where  it  was  proper  to  state  facts  only. 

The  court  found  that  after  the  sale  by  Bladen  to  Ellis,  and 
the  assumption  by  the  latter  of  the  debts  secured  by  the  mort- 
gages on  the  four  lots  conveyed  to  him  by  the  former,  and 
prior  to  the  date  at  which  Ellis  was  notified  by  the  appellee 
that  he  accepted  the  assumption  by  Ellis  of  said  mortgage 
debts,  Parker  and  Hanway,  upon  a  valid  consideration,  agreed 
to  release,  and  did  release,  Bladen  from  any  further  liability 
on  account  of  his  assumption  of  the  notes  of  Vajen  to  Pope. 

In  discussing  the  special  finding  and  the  motion  for  a  new 
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trial^  in  which  it  was  assigned  as  cause  that  the  damages  were 
excessive,  it  has  been  insisted  that  the  release  of  Bladen  op- 
erated as  a  release  of  Ellis  as  to  said  notes  secured  by  said 
four  mortgages.  At  the  time  of  Bladen's  release  he  had  be- 
comey  as  between  him  and  Ellis,  a  surety,  and  Ellis  had  be- 
come the  principal.  Whatever  effect  such  release  might  have 
upon  the  liability  of  Bladen  to  the  appellee,  it  could  not  af- 
fect the  liability  of  Ellis  to  the  appellee ;  Ellis  had  no  inter- 
est in  the  preservation  of  the  liability  of  Bladen  to  Parker 
and  Hanway,  or  to  the  creditor.  See  Tripp  v.  MnceiU,  3  Barb. 
Ch.  613;  BenUey  v.  Vanderheyden,  35  N.  Y.  677;  Jones 
Mort.,  sections  741,  983. 

On  the  trial  Ellis  offered  in  evidence  a  certain  transcript 
of  the  record  of  an  action  brought  by  Parker  and  Hanway 
against  Ellis.  Upon  objection  made  by  the  appellee,  this 
offered  evidence  was  excluded.  It  appears  by  the  proffered 
record  that  in  the  action  of  which  it  was  a  record  an  amended 
complaint  was  filed,  but  it  is  not  set  forth.  At  the  place 
where  it  should  appear  are  the  words  "  here  insert,"  in  pa- 
renthesis. After  the  filing  of  this  amended  complaint,  the 
attorneys  for  the  plaintiffs  withdrew  their  appearance,  and  the 
cause  was  submitted  for  trial  "  as  to  the  defendant's  cross  bill.'' 
The  finding  and  the  judgment  refer  to  the  complaint,  and 
without  it  they  are  unintelligible.  For  this  reason  there  was 
no  error  in  excluding  the  record,  and  we  need  not  inquire 
whether  there  would  have  been  anv  sufficient  reason  for  re- 
jecting  a  perfect  record  of  the  action. 

The  court  also,  upon  objection  of  the  appellee,  rejected  an 
offer  of  Ellis  to  prove  by  Bladen  as  a  witness,  that  in  a  con- 
versation between  Bladen  and  Parker,  in  1876,  the  latter 
stated  "  that  the  matter  of  the  transfer  of  the  lots  by  Mr.  El- 
lis back  to  Parker  and  Hanway  and  the  settlement  of  the 
matter  had  been  concluded  upon,  and  the  whole  matter  ad- 
justed between  them." 

There  was  evidence  showing  some  negotiations  of  Ellis 
with  Parker  for  the  reconveyance  by  the  former  to  Parker 
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and  Han  way  of  the  ten  lots  described  in  the  first  ten  para- 
graphs of  the  complaint;  but  the  evidence  did  not  show  the 
accomplishment  of  such  a  result.  The, deed  of  conveyance 
would  have  been  the  best  evidence  to  prove  such  a  reconvey- 
ance. If  it  could  not  be  produced^  the  offered  statement  of 
Parker,  if  it  could  be  said  to  indicate  a  reconveyance,  did  not 
indicate  any  consideration  therefor ;  aqd  we  do  not  find  that 
there  was  any  proper  offer  to  show,  or  statement  of  an  inten- 
tion or  profession  of  ability  to  show,  a  consideration  for  a  re- 
conveyance. The  declaration  of  Parker  was  not  offered  as 
part  of  the  res  gedce  of  any  act  or  fact.  Aside  from  its  in- 
definiteness,  it  was  hearsay  as  between  Ellis  and  the  appellee. 

It  is  finally  insisted  that  the.  court  allowed  the  appellee 
compound  interest.  By  computation  we  do  not  find  this  claim 
to  be  true. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 

Filed  Jane  25, 1884. 


i5i  %  No.  11,286. 

H8    578 

The  Board  of  Commissioners  of  Greene  County  v. 

Axtell. 

OoxiNTY  SuPERmTENDENT. — Schoob.—Cffioe  RenL—OoufUy  Not  Liahlefir, — 
The  county  commissioners  are  not  required  to  furnish  the  county 
superintendent  With  an  office,  nor,  if  such  duty  rested  upon  them,  would 
they  he  liable  to  him,  in  the  absence  of  a  contract,  for  the  use  of  his  own 
office  as  such  superintendent. 

From  the  Greene  Circuit  Court. 

L.  Shaw  and  J.  8.  Bays,  for  appellant. 

8,  O.  Pickens,  8,  W.  Axtell  and  — .  Moffett,  for  appellee. 

Best,  C. — The  appellee  filed  a  claim  against  the  appellant 
for  the  use  of  an  office  for  the  county  superintendent. 
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The  second  paragraph  of  the  appellant's  answer  averred, 
in  substance,  that  the  appellee  was  the  county  superintendent 
and  in  the  discharge  of  his  duties  he  used  his  own  oflfice; 
that  this  was  done  without  any  contract  whatever  with  the 
appellant,  and  that  the  claim  filed  was  for  the  use  of  such 
oflBce  under  such  circumstances.  A  demurrer  to  this  par- 
agraph was  sustained,  and  this  ruling  is  assigned  as  error. 

This  paragraph  constituted,  as  it  seems  to  us,  a  complete 
defence  to  the  action.  No  statute  requires  the  commissioners 
of  the  county  to  furnish  the  superintendent  with  an  office, 
tind  in  the  absence  of  such  statute  the  county  can  not  be  re- 
quired to  furnish  such  office  or  to  pay  the  superintendent  for 
the  use  of  his  own  office.  The  only  statute  requiring  the 
commissioners  to  furnish  offices  is  section  5748,  R.  S.  1881, 
and  this  section  does  not  require  them  to  furnish  the  county 
^superintendent  with  one.  It  only  requires  offices  to  be  fur^ 
nished  the  clerk,  recorder,  treasurer  and  auditor.  No  such 
provision  is  made  in  behalf  of  the  superintendent,  and,  in  the 
absence  of  such  provision,  the  commissioners  are  not  re- 
quired to  furnish  him  an  office.  This  conclusion  is  strength- 
ened by  the  fact  that  the  Legislature  deemed  it  necessary  to 
make  such  provision  for  the  officers  above  named.  Again, 
if  such  duty  rested  upon  the  commissioners,  this  action  can 
not  be  maintained.  In  the  absence  of  a  contract,  the  county 
is  not  bound  for  the.  use  of  the  appellee's  office.  He  can  not 
treat  the  use  of  his  property  by  himself  as  an  acceptance  of 
such  use  by  the  county,  and  out  of  such  use  no  assumpsit 
arises.  No  kind  of  contract  can  be  made  by  a  single  con- 
tracting party.  No  one  can  sell  for  himself  and  at  the  same 
time  buy  for  another.  All  such  transactions  are  void.  In 
the  absence  of  a  contract,  the  county  was  a  stranger  to  the 
transaction,  and  w^s  not  liable  to  the  appellee  for  the  use  he 
made  of  his  property. 

The  demurrer  to  this  paragraph  was,  therefore,  improperly 
sustained,  and  for  this  error  the  judgment  should  be  reversed. 
Vol.  96.-25 
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Per  Curiam. — It  is  therefore  ordered,  that  the  above  judg- 
ment be  reversed,  at  appellee's  costs,  with  instructions  to 
overrule  the  demurrer  to  the  second  paragraph  of  answer. 

Filed  June  25, 1884. 


No.  10,629. 

iS^^  Cooper  et  al.  t?.  Hayes. 

J6  3861  Pleading. — Joint  Demurrer, — Practice, — A  demurrer  "to  the  first  and  bcc- 
— ^       '  ond  paragraphs  of  the  complaint,  for  the  reason  that  the  same,  and 

neither  one  of  the  same,  constitute  a  cause  of  action,"  is  joint  to  both 
paragraphs,  and  if  either  be -good  the  demurrer  should  be  overruled. 

Assignment  of  Error. — DefecU  Cared, — A  joint  assignment  of  errors,  de- 
fective because  the  errors  alleged  were  not  errors  against  all  the  appel- 
lants, is  cured  by  the  declination  of  the  parties  against  whom  there  is  no 
error  to  join  in  the  appeal. 

Will. — Construction, — ^A  testator  devised  real  estate  to  each  of  three  sons^ 
A.,  B.  and  C,  which,  upon  the  death  of  any  without  issue,  should  go  to  the 
"survivor  or  survivors,"  and,  upon  the  death  of  any  one  with  issue,  the 
land  devised  to  him  should  go  to  his  children.  A.  died  without  issue, 
then  B.  died,  leaving  issue,  a  daughter,  and  then  C.  died  without  issue, 
with  a  widow  surviving,  to  whom  he  devised  all  hb  lands. 

Heidf  that  on  the  death  of  C.  the  daughter  of  B.  did  not  take  the  estate 
devised  to  C. 

Same. — Former  Adjudication. — JuriadicHan. — Judgment, — Title  to  Land, — A 
judgment  of  a  court  in  Ohio  construing  a  will  is  not  conclusive  as  U> 
the  title  to  lands  in  this  State,  though  the  title  depends  upon  the  con- 
struction of  the  will. 

From  the  Dearborn  Circuit  Court. 

G.  Hoadley,  E.  31,  Johnson,  E,  Colston,  0,  B,  Liddell,  H.  L, 
Cooper^  J.  E.  McDonald,  «/.  M,  Butler  and  A.  L.  Mason,  for 
appellants. 

J,  D.  Haynes,  J,  K,  Thompson  and  G.  F,  Hayes,  for  appellee. 

Bicknell,  C.  C. — Joseph  Hayes  died  seized  of  real  estate 
in  Dearborn  countv.  He  devised  the  same  to  his  brother 
Abiah  Haves  in  trust  for  his  son  Enoch  Haves.  He  left  three 
sons,  of  whonf  Enoch,  the  youngest,  was  twelve  years  old 
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when  his  father  died.  The  testator  devised  other  lands  to  the 
same  trustee  in  trust  for  each  of  his  other  sons. 

The  following  are  all  the  provisions  of  the  devise  which 
are  material  to  the  present  controversy : 

"  Item  5th.  I  give  and  devise  to  my  said  brother,  Abiah 
Hayes,  in  trust  for,  and  to  hold  the  legal  title  and  estate  for, 
my  third  son,  Enoch  Hayes,  all  my  real  estate  which  is  sit- 
uated in  the  county  of  Dearborn,  Indiana,  both  lands  and  lots. 

"  Item  6th.  In  the  above  disposition  of  my  property,  so  far 
as  enumerated,  I  have  aimed  to  make  my  three  children  equal 
in  the  distribution  of  my  estate ;  and,  as  neither  of  my  chil- 
dren are  of  age,  and  neither  of  them  married,  my  youngest 
son,  Enoch,  being  about  twelve  years  old,  and  my  eldest  son 
about  eighteen  years,  I  direct  and  request  that,  after  my  de- 
cease, they  shall  severally  have  the  possession  and  the  use  of 
the  lands  devised  to  ray  said  brother,  Abiah  Hayes,  for  the 
use  of  them  severally,  but  have  no  right  to  sell  or  dispose  of 
or  incumber  the  same. 

"And  I  further  direct  and  will,  that  the  legal  title  of  all 
my  real  estate,  so  as  above  devised,  shall  remain  and  continue 
in  the  said  Abiah  Hayes,  my  brother,  until  my  youngest  son, 
Enoch  Hayes,  arrives  at  the  age  of  twenty-one  years;  and, 
at  that  period  (except  as  hereinafter  directed),  I  direct,  and  it 
is  my  will,  that  said  trust  estate  in  the  said  Abiah  Hayes,  my 
brother,  shall  cease  and  come  to  an  end,  and  the  real  estate 
and  other  property  devised  to  him  in  trust  for  my  said  sons, 
Van  Hayes,  Silas  P.  Hayes  and  Enoch  Hayes,  shall  become 
legally,  as  well  as  equitably,  vested  in  them,  respectively,  as 
above  specifically  devised;  and,  on  the  arrival  at  age  of  said 
Enoch  Hayes,  I  will  that  my  said  brother,  Abiah  Hayes,  do 
convey  to  my  said  sons,  Van,  Silas  and  Enoch,  respectively, 
the  lands  devised^  to  him^  as  above,  in  trust  for  them  re- 
spectively. 

"  But  it  is  further  my  will,  and  I  do  hereby  will  and  direct, 
that  if  at  the  tim^  of  arrival  at  full  age  of  my  son  Enoch, 
my  said  brother,  Abiah  Hayes,  shall  have  reason  to  fear,  and 
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shall  believe  that  either  of  my  sons  will  not  take  proper  care 
of  their  property,  or  waste  and  squander  the  same,  then  I  di- 
rect that  the  estate  of  such  one,  or  either,  or  all  of  my  sons, 
shall  bo  still  hold  in  trust  by  my  said  brother  until  such  time 
as,  in  his  judgment,  it  is  prudent  and  safe  to  convey  their  legal 
title  respectively. 

*^It  is  my  will,  and  I  enjoin  it  upon  my  sons,  that  they  re- 
tain and  live  upon  the  property  I  have  devised  for  their  use 
as  long  as  they  live,  and  that  they  each  leave  to  their  heirs 
the  sanio  property  I  have  given  to  them  unincumbered,  and 
that  thev  strive  to  increase  and  add  to  it,  rather  than  to  di- 
minish  or  incumber  it;  and  I  further  enjoin  upon  my  sons 
so  to  conduct  themselves  as  to  their  habits  and  attention  to 
their  business  as  to  deserve  the  confidence  of  their  uncle, 
Abiah  Hayes,  and  entitle  themselves  ta  the  legal  title  to  the 
lands  above  devised  at  the  earliest  period  consistent  with  my 
will. 

"  Item  7th.  And  I  further  will  and  direct,  that,  in  case  my 
brother,  Abiah  Hayes,  shall  die  or  become  incapacitated  from 
discharging  the  trusts  so  as  above  and  hereinafter  enjoined 
upon  him,  or  in  case  he  refuses  to  act  and  accept  of  said 
trusts,  then,  in  that  case,  I  will  and  devise  to  my  cousin.  Van 
Hayes,  and  my  nephew,  Isaac  Hayes,  the  same  lands  and 
property,  upon  the  same  trusts  as  above  enumerated,  as  to 
said  Abiah  Hayes,  and  I  enjoin  nJ)on  them,  or  the  survivor 
of  them,  the  same  duties  and  trusts  and  responsibilities  which 
I  have  provided  for  in  the  case  my  brother  accepts  of  said 
trust,  giving  the  same  rights  and  enjoining  upon  them  the 
same  duties. 

"  Item  8th.  It  is  further  my  will,  and  I  hereby  provide  and 
direct,  that,  in  case  my  youngest  son,  Enoch  Hayes,  shall  die 
before  he  arrives  at  the  age  of  twenty-one  years,  that  the  time 
when  he  would  have  become  twenty-one  years  of  age,  if  he 
had  lived,  shall  be  taken  as  the  time  referred  to  in  item  sixth, 
as  to  when  said  trust  estate  shall  determine,  subject  to  the 
conditions  in  item  sixth. 
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"  Item  10th.  Tn  case  of  the  death  of  either  of  my  sons 
without  children ,  I  devise  the  sh*e  of  such  deceased  son  or 
sons  to  the  survivors  equally,  the  legal  estate  to  remain  in 
said  trustee  for  the  benefit  of  the  survivors,  subject  to  the 
same  conditions  as  are  provided  for  in  the  case  of  the  prop- 
erty devised  for  their  use  and  benefit;  but,  in  case  either  of 
my  sons  shall  die,  leaving  children,  I  devise  the  same  prop- 
erty to  their  children,  which  I  have  respectively  devised  to 
my  said  sons ;  meaning  that  the  children  of  any  of  my  sons 
who  shall  die  shall  have  the  same  property  which  is  devised 
for  the  use  of  their  father. 

'^  Item  16th.  I  devise,  and  bequeath,  and  direct  that  all  the 
rest  and  residue  of  my  property,  be  it  real  or  personal,  not 
herein  disposed  of,  shall  be  equally  divided  among  my  sons,, 
share  and  share  alike.  My  horses,  cattle  and  hogs  to  be 
divided  and  distributed  by  my  executors  among  my  8on8^(ex- 
cept  as  above  disposed  of),  and  the  money  arising  from  my 
notes  and  debts  due  to  me,  to  be  collected  by  my  executors^ 
and  equally  divided  among  my  sons,  or  the  survivors  of  them, 
and  paid  to  them,  or  invested  for  their  several  benefits,  as  my 
executors  may  at  the  time  deem  most  for  the  interest  of  my 
sons,  having  reference  to  their  ages  and  other  circumstances.'' 

Van  Hayes  the  oldest  brother  died,  leaving  a  daughter, 
Mary ;  Silas  Hayes,  the  second  brother,  died  without  issue, 
and  afterwards  Enoch  Hayes  died  without  issue,  leaving  a 
widow,  Ann  Hayes,  who  has  since  married  Samuel  Cooper. 
Enoch  ^ayes,  by  his  last  will, devised  the  lands  in  contro- 
versy to  his  said  widow.  Mary  Hayes,  the  daughter  of  Van 
Hayes  and  granddaughter  of  Joseph,  now  brings  this  suit 
against  Enoch's  widow  and  her  present  husband,  and  the 
trustees  named  in  Joseph's  will  and  others,  to  recover  said 
land  in  Dearborn  county  and  damages  for  the  detention  thereof. 

The  complaint  is  in  two  paragraphs.  The  first  paragraph 
is  in  the  usual  form,  alleging  the  equitable  title  and  the  right 
to  the  possession  to  be  in  the  plaintiff,  and  that  the  defend- 
ants unlawfully  and  without  right  now  detain,  and  for  six 
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years  last  past  have  detained,  the  possession  from  the  plaintiff, 
to  her  damage  $7,000.         $ 

The  second  paragraph  of  the  complaint  sets  forth  the  facts 
specially,  with  a  copy  of  the  will  of  Joseph  Hayes  and  the 
letters  testamentary  granted  thereon,  and  claims  that  under 
Baid  will,  when  Enoch  Hayes  died  without  issue,  the  right  to 
said  lands  devolved  upon  the  plaintiff,  and  that  said  Enoch 
had  no  devisable  interest  therein,  and  that  the  trustees  under 
said  Joseph's  will  had  never  conveyed  the  legal  title  of  said 
land  to  said  Enoch,  but  had  retained  the  same  pursuant  to 
the  terms  of  said  will,  and  that  the  defendants  Cooper  and 
wife  now  hold,  and  for  six  years  last  past  have  held,  the  posses- 
sion of  said  lands  against  the  plaintiff  unlawfully  and  without 
right.  This  paragraph  prays  judgment  for  $7,000  damages, 
and  for  the  recovery  of  the  land,  and  that  said  trustees  be 
ordeved  to  convey  said  land  to  the  plaintiff,  and  that  she  may 
have  all  proper  relief. 

In  this  complaint  the  defendants  Anna  Cooper  .and  Samuel 
Cooper  filed  a  demurrer  in  the  following  form  :  "  Now  at 
this  time  come  Samuel  Cooper  and  Anna  Cooper,  defendants, 
and  demur  to  the  first  and  second  paragraphs  of  plaintiff's 
•complaint,  for  the  reason  that  the  same,  and  neither  one  of  the 
same,  constitute  a  cause  of  action  against  the  said  defendants 
herein  named." 

This  demurrer  was  overruled,  and  this  overruling  is  as- 
signed as  error  in  the  first,  second  and  third  specifications  of 
the  assignment  of  errors. 

This  demurrer  is  not  in  the  form  required  by  the  statute ; 
it  fails  to  state  that  the  pleading  demurred  to  does  not  con- 
tain facts  sufficient,  and  being  a  demurrer  to  the  entire  com- 
plaint, and  the  first  paragraph  being  good,  there  was  no  error 
in  overruling  the  demurrer.  Pine  Civil  Tp.  v.  Huher,etc.,  Co., 
•83  Ind.  121,  and  cases  there  cited ;  Stanford  v.  Davis,  54  Ind. 
45 ;  Meyer  v.  Bohlfing,  44  Ind.  238 ;  Silvers  v.  Junction  R.  R, 
Co,,  43  Ind,  435 ;  Washington  Tp.  v.  Bonney,  45  Ind.  77. 
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The  fourth  specification  of  error  is  not  mentioned  in  the 
appellants'  brief,  and  is  therefore  regarded  as  waived. 

The  defendants,  Isaac  Hayes  and  Silas  V.  Hayes,  the  trus- 
tees, filed  a  counter-claim,  alleging  that  they  were  entitled  to 
a  lien  on  said  lands  for  $1,273.36  for  the  balance  of  an  ac- 
count due  them  as  trustees,  and  praying  for  the  enfArcement 
of  said  lien.  The  plaintiff  answered  this  counter-claim  by  a 
igeneral  denial. 

The  defendants  Anna  Cooper  and  Samuel  B.  Cooper  filed 
an  answer  in  two  paragraphs:  1st.  The  general  denial.  2d. 
A  special  answer  admitting  the  material  facts  stated  in  the 
complaint,  and  alleging  a  former  adjudication  of  the  same 
matter  now  in  controversy,  by  the  court  of  common  pleas  of 
Hamilton  county,  Ohio,  upon  a  petition  of  said  trustees  for 
a  construction  of  the  will  of  said  Joseph  Hayes,  to  which  pe- 
tition the  present  plaintiff  and  said  Anna  Hayes,  now  Anna 
Cooper,  were  defendants. 

The  plaintiff  filed  a  demurrer  to  the  said  second  paragraph 
of  the  answer  of  Cooper  and  wife,  and  said  demurrer  was 
sustained  by  the  court. 

The  defendants  in  the  suit  were  Anna  Cooper,  Samuel  B. 
Cooper,  Abiah  Hayes,  Isaac  Hayes,  Silas  V.  Hayes,  Stephen 
B.  Hayes  and  Mary  Hayes.  The  defendants,  Abiah  Hayes, 
Stephen  B.  Hayes  and  Mary  Hayes,  iailed  to  appear  and  were 
defaulted.  The  cause  was  tried  by  the  court  upon  the  com- 
plaint, the  de&ult  aforesaid,  the  general  denial  of  the  de- 
fendants Cooper  and  wife,  the  counter-claim  of  the  defend- 
ants Isaac  Hayes  and  Silas  V.  Hayes,  and  the  plaintiff's 
denial  of  said  counter-claim.  The  court  found  for  the  plain- 
tiff, with  damages  against  Cooper  and  wife,  $4,560,  and 
against  Anna  Cooper  the  further  sum  of  $1,161.18,  and  that 
the  trustees  were  entitled  to  a  lien  on  the  land  for  $1,273.36. 

Cooper  and  wife  moved  for  a  new  trial ;  this  motion  was 
overruled;  judgment  was  rendered  on  the  finding  in  favor  of 
the  plaintiff  against  all  the  defendants,  and  for  the  enforce- 
ment of  the  counter-claim  of  the  trustees. 


392  SUPREME  COURT  OF  INDIANA, 

Cooper  etoLv.  Hayes. 

To  the  rendering  of  this  judgment  the  defendants  excepted, 
and  prayed  an  appeal. 

The^sigumeut  of  errors  was  originally  defective,  because 
it  was  a  joint  assignment  by  all  the  appellants,  and  the  errors 
alleged  were  not  errors  against  all  the  appellants.  Feency  v. 
JIazelin,  87  lud.  226;  Eichbredt  v.  Angennan,  80  Ind.  208. 
But  after  the  making  of  the  assignment  of  errors,  all  of  the 
defendants  except  Anna  Cooper  and  Samuel  B.  Cooper  de- 
clined to  join  in  the  appeal.  This  cures  the  defective  assign- 
ment of  errors,  and  enables  this  court  to  consider  the  two 
questions  presented  in  the  brief  of  the  appellants,  namely^ 
what  is  the  proper  construction  of  the  will  of  Joseph  Hayes? 
and  was  the  defence  of  former  adjudication  sufficient? 

It  appears  by  said  will  that  the  testator  "  aims  to  make  his 
three  sons  equal  in  the  distribution  of  bis  estate,'^  and  that 
he  means  '^  in  case  the  sons  die  leaving  children,  to  give  to 
the  children  respectively  the  same  property  devised  to  their 
fiithers.'^ 

He  devises  certain  lands  to  trustees  for  the  use  of  his  eldest 
son,  Van  Hayes ;  certain  other  lands  to  the  same  trustees  for 
the  use  of  his  second  son,  Silas  P.  Hayes ;  and  certain  other 
lands  to  the  same  trustees  for  the  use  of  his  youngest  son^ 
Enoch. 

As  these  sons  were  all  minors  and  unmarried,  he  declares 
in  item  six  of  the  will,  that  after  his  death  they  shall  sever- 
ally have  the  use  of  and  the  possession  of  the  lands  devised 
for  their  benefit  respectively,  but  shall  have  no  right  to  sell, 
dispose  of,  or  incumber  the  same,  but  that  the  legal  title  of 
all  the  lands  shall  remain  in  the  trustees  until  the  youngest 
shall  come  of  age,  and  that  then  the  trust  shall  cease  (except 
as  hereinafter  directed),  and  the  property  shall  become  legally 
as  well  as  equitably  vested  in  the  children  rcspootivcly ;  and 
that  on  the  arrival  at  age  of  said  Enoch,  the  trustees  shall 
convey  to  each  child  the  property  held  in  trust  for  him.  Tf 
the  three  sons  had  all  been  alive  when  Enoch  came  of  age^ 
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and  if  the  exception  mentioned  in  item  six  of  the  will  had 
not  arisen,  there  would  have  been  no  difficulty,  the  trust 
would  have  come  to  an  end  at  Enoch's  majority. 

But  the  exception  above  mentioned  did  arise.  The  trustees 
did  fear  that  the  estate  might  be  squandered,  and,  therefore, 
on  Enoch's  coming  of  age,  the  trust  did  not  cease,  but  the 
trustees  continued  to  liold  the  legal  estate  of  all  the  lands, 
under  the  will,  until  Enoch  died.  He  died  December  1st, 
1875,  without  issue.  In  the  meantime  Silas  P.  Hayes,  the 
second  son,  died  on  March  26th,  1867,  without  issue,  and  Van 
Hayes,  the  eldest  son,  died  on  December  8th,  1869,  leaving  a 
daughter,  the  present  plaintiff. 

When  Enoch  died  the  trust  came  to  ati  end ;  the  use  and 
the  possession  could  no  longer  be  kept  apart. 

The  eighth  item  of  the  will  provides  that  if  Enoch  shall 
di«  before  attaining  the  age  of  twenty-one  years,  then  the 
time  when  he  would  have  become  twenty-one  years  of  age  if 
he  had  lived  shall  be  taken  as  the  time  when  the  trust  shall 
determine,  subject  to  the  exception  aforesaid. 

Enoch  having  lived  more  than  twenty-one  years,  and  the 
trustees  having  continued  to  hold  all  the  lands  until  his  death, 
by  virtue  of  the  exception  aforesaid,  when  Enoch  died,  more 
than  twenty-one  years  old,  the  trust  was  necessarily  deter- 
mined. 

The  supposed  difficulty  in  the  will  arises  upon  a  question 
of  survivorship. 

The  tenth  item  of  the  will  provides  as  follows  : 

"  10th.  In  case  of  the  death  of  either  of  my  sons  with- 
out children,  I  devise  the  share  of  such  deceased  son  or  sons 
to  the  survivors  equally,  the  legal  estate  to  remain  in  the 
trustees  for  the  benefit  of  the  survivors,  subject  to  the  same 
conditions  as  are  provided  fi)r  in  case  of  the  property  de- 
vised for  their  use  and  benefit."  The  word  "survivors"  here 
means  the  survivors  of  the  sons. 

Under  this  clause,  when  the  son  Silas  P.  Hayes  died  \vith- 
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out  children,  the  trustees  held  his  share  for  the  benefit  of  the 
testator's  two  surviving  sons,  Van  and  Enoch,  and  if  Van 
had  died  without  children,  the  trustees  would  have  held  all 
the  property  for  the  benefit  of  the  survivor  Enoch. 

But  the  tenth  item  of  the  will  provides  for  another  case,  as 
follows :  "  If  either  of  my  sons  shall  die  leaving  children,  I 
devise  the  'same  property  to  their  children  which  I  have  re- 
spectively devised  to  my  said  sons,  meaning  that  the  chil- 
dren of  any  of  my  sons  shall  have  the  same  property  which 
is  devised  for  the  use  of  their  father." 

While  Van  and  Enoch  were  alive,  the  trustees,  after  the 
death  of  Silas  P.,  were  holding  for  the  separate  benefit  of 
Van  and  Enoch  the  shares  devised  to  them*  respectively,  and 
were  holding  for  the  joint  benefit  of  Van  and  Enoch  the 
property  which  had  been  devised  for  the  use  of  Silas  P. 
If  Van  had  died  without  children,  the  trustees  would  have 
held  the  entire  property,  all  three  of  the  shares,  for  the  benefit 
of  the  survivor  Enoch.  But  Van  died  leaving  a  daughter; 
clearly  she  is  entitled  to  all  that  her  father  had  when  he 
died ;  the  will  says  she  shall  have  the  same  property  herein 
devised  for  the  use  of  her  father.  There  was  nothing  de- 
vised for  the  use  of  her  father  except  his  own  share  and  what 
came  to  him  by  survivorship  on  the  death  of  his  brother,  Silas 
P.  He  had  a  possibility  of  getting  more  by  surviving  his 
brother  Enoch,  but  he  did  not  survive  his  brother  Enoch; 
therefore  he  took  nothing  by  that  possibility  and  had  nothing 
in  Enoch's  share  to  transmit  to  his  daughter.  So  that,  after 
the  death  of  Van,  so  long  as  Enoch  lived,  the  trustees  were 
holding  for  the  use  of  Enoch  his  own  share,  and  for  the  use 
of  Van's  daughter  the  share  originally  devised  to  Van,  and 
for  the  joint  use  of  Enoch  and  Van's  daughter  they  were  hold- 
ing the  share  originally  devised  fo  Silas  P. ;  then  Enoch  died, 
and  now  in  this  suit  Van's  daughter,  the  plaintiflT,  is  claiming 
under  the  will  that  she  is  not  only  entitled  to  the  property 
which  her  father  had,  but  also  to  that  which  her  uncle  Enoch 
had  when  he  died,  but  this  claim  is  directly  in  conflict  with 
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the  plain  language  and  meaning  of  the  will.  It  is  impossible 
to  express  more  clearly  than  this  will  does  the  intention  of 
the  testator  that  the  children  of  his  sons  who  shall  die  shall 
take  the  property  devised  to  their  parents.  "My  meaning" 
is,  says  the  testator,  "  that  the  children  of  any  of  my  sons 
shall  have  the  same  property  which  is  devised  for  the  use  of 
their  father."  There  is  not  a  word  in  the  will  indicating  that 
Van  Hayes'  possibility  of  survivorship,  which  he  lost  when 
he  died,  because  Enoch  survived  him,  should  be  revived  and 
extended  to  his  daughter.  To  give  the  plaintiff  what  her 
uncle  Enoch  took  under  the  will  would  be  giving  her  more 
property  than  was  devised  for  the  use  of  her  father,  either 
directly  or  indirectly,  and  would  contradict  the  plain  words 
and  intention  of  the  will. 

Where  the  intention  of  a  will  is  plain  and  violates  no 
rule  of  law,  there  is  no  need  of  resorting  to  any  technical 
rules.  In  Indiana,  the  intention  of  the  testator,  gathered  from 
all  parts  of  the  will  taken  together  and  forming  a  consistent 
whole,  must  govern.  Jackson  v.  Hoover,  26  Ind.  511 ;  Grimes 
V.  Harmon,  35  Ind.  198  (9  Am.  R.  690) ;  Fraim  v.  Millison, 
59  Ind.  123;  Gritchell  v.  Broton,  72  Ind.  539. 

The  judgment  of  the  court  below  was  contrary  to  the  evi- 
dence and  contrary  to  law.  The  court  erred  in  overruling 
the  motion  for  a  new  trial,  and  for  this  reason  the  judgment 
ought  to  be  reversed. 

We  think  there  was  no  error  in  sustaining  the  demurrer  to 
the  second  paragraph  of  the  answer  of  Cooper  and  wife.  The 
Ohio  court  had  no  jurisdiction  to  determine  the  title  to  lands 
in  Indiana,  and  the  trust  being  terminated  by  the  death  of 
Enoch  Hayes,  there  was  nothing  remaining  to  be  enforced  or 
construed. 

Per  CuRiAM.-^It  is  therefore  ordereS,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  cost  of  the  ap- 
pellee, and  this  cause  is  remanded  for  a  new  trial. 
Filed  April  4,  1884. 
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Ox  Petition  for  a  REHEARI^*G. 

^ICKNELL,  C.  C. — This  case  may  be  briefly  stated  as  fol- 
lows: A.  died  seized  of  three  parcels  of  real  estate,  which^ 
by  his  last  will,  were  devised  to  a  trustee  iu  trust,  one  parcel 
for  each  of  the  testator's  three  sons,  with  the  direction  that 
each  son  should  have  the  possession  and  use  of  his  parcel  dur- 
ing the  continuance  of  the  trust. 

The  will  provided  also  that  the  legal  estate  of  all  the  par- 
cels should  remain  in  the  trustee  until  Enoch,  the  youngest 
son,  should  come  of  age,  or,  if  he  should  die  a  minor,  until  the 
time  when  he  would  have  come  of  age  if  alive,  and  that  then 
said  trust  should  come  to  an  end,  and  each  son  should  have 
the  legal  title  to  his  own  parcel,  unless  the  trustee  should  be 
of  opinion  that  they  would  be  likely  te  waste  and  squander 
their  property,  in  which  event  the  trustee  should  continue  to 
hold  the  legal  title  until  he  should  deem  it  prudent  and  safe 
to  convey  it  to  the  sons  respectively. 

The  will  then  expresses  a  hope  that  the  sons  will  reside  on 
their  said  parcels  of  land,  and  will  try  to  increase  their  prop- 
erty, and  to  deserve  the  confidence  of  their  trustee,  so  that 
they  may  gain  the  legal  title  at  the  earliest  time  provided  by 
the  will. 

The  will  then  provides  that  if,  pending  the  trust,  any  of 
the  sons  shall  die  without  issue,  his  parcel  shall  go  to  the 
surviving  sons ;  but  that,  if  he  die  leaving  children,  his  share 
shall  not  go  to  the  surviving  sons,  but  to  such  children  ;  and 
in  order  that  there  may  be  no  mistake  about  the  testator's 
meaning,  the  will  declares  "  my  meaning  is  that  the  children 
of  any  of  my  sons  who  shall  die  shall  have  the  property  de- 
vised for  the  use  of  their  father.'' 

As  was  stated  in  the  principal  opinion,  it  is  impossible  to 
express  more  clearly  than  is  here  expressed  the  intention  of 
the  testator  as  to  what  his  grandchildren  should  take  on  the 
death  of  their  parents  pending  the  trust.  They  are  to  take 
the  same  property  devised  to  the  use  of  their  father,  and  no 
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more.  There  is  not  a  word  in  the  will  giving  a  grandchild 
any  part  of  an  uncle^s  sliare,  or  any  other  part  than  its  father's 
share.     Expressio  unius  est  exclusio  alteriua. 

The  foregoing  provisions  qualify  the  trust;  when  the  trust 
comes  to  end  the  parties  are  to  be  invested  with  the  legal 
estate. 

If,  when  Enoch  comes  of  age,  the  three  sons  are  all  alive 
and  worthy,  the  trust  comes  to  an  end,  and  the  sons  are  each 
to  have  the  legal  title  to  his  own  parcel.  If  one  of  them  dies 
pending  the  trust,  without  issue,  then  his  share  is  to  be  held 
by 'the  trustee  for  the  benefit  of  the  surviving  sons;  but  upon 
such  a  death,  leaving  issue,  then  the  issue  is  to  take  its  father's 
«hare,  and  that  is  all  of  it.  This  matter  was  fully  stated  in 
the  principal  opinion. 

The  facts  are  that  Silas  P.  Hayes  died  on  March  26th,  1867, 
without  issue ;  thereupon  his  share  was  held  by  the  trustee 
for  the  benefit  of  the  survivors.  Van  Hayes  and  Enoch  Hayes. 
Afterwards  Van  Hayes  died,  leaving  a  daughter,  the  present 
plaintiff;  thereupon  the  trustee  held,  for  the  benefit  of  the 
plaintiff,  just  what  was  held  for  the  benefit  of  her  father  at 
the  time  of  his  death,  viz.,  his  own  pared  and  one-half  of 
what  was  devised  for  the  use  of  Silas  P.,  who  died  first.  Fi- 
nally, Enoch  died,  having  bequeathed  all  his  property  to  his 
wdow.  The  plaintiff  is  now  in  this  action  seeking  to  recover 
the  share  of  her  uncle  Enoch,  after  the  determination  of  the 
trust,  m  violation  of  the  express  language  and  manifest  in- 
tention of  her  grandfather's  will. 

The  cases  cited  in  the  principal  opinion  are  decisive  of  this 
case.  The  intention  of  the  testator,  gathered  from  all  parts 
of  the  will,  and  forming  a  consistent  whole,  devoid  of  all  ob- 
scurity and  violating  no  law,  must  govern. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — The  petition  is  overruled. 

Filed  Jane  25,  18d4. 
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Hamilton  et  al.  t;.  Barricklow  et  al. 

06   8B6 

M8  l»  Supreme  Court. — Practice, — Parties. — A  party  against  whom  no  judgment 


i»  lu  ^^^  heen  rendered  will  not  be  heard  upon  aissignment  of  errors  loade  hj 
him  in  the  Supreme  Court. 

Notice. — Son-ReMaU, — Fablication, — AffidavU. — An  affidavit  that  a  de- 
fendant is  n  non-resident  of  tlie  State,  and  a  necessary  party,  and  that 
the  action  is  in  relation  to  real  estate,  was,  under  section  38,  2  B.  S.  1876, 
p.  49,  sufficient  to  warrant  notice  by  publication. 

Contract.  —  ComplainL  — %foinder  of  Causes.  — Declanng  Lien.  —  FraudulerU 
Conveyance. — In  a  suit  upon  a  contract,  the  complaint  may  also,  by  virtue 
of  section  280,  K.  S.  1881,  embrace  such  other  matters  as  may  be  neces- 
sary for  a  complete  remedy,  e.  g.,  decreeing  a  lien  or  charge  on  real  es- 
tate, or  setting  aside  a  fraudulent  conveyance. 

Same. — Conveyance  for  Support  during  Life. — Equity. — Charge  upon  Lands. — 
Demand. — C.  conveyed  lands  to  E.  in  consideration  that  E.  would  pay 
his  debts  and  support  him  during  life,  but  E.  refused,  after  receiving  the 
deed,  to  put  her  contract  so  to  do  in  writing,  as  she  had  agreed.  She 
failed  both  to  support  C.  and  to  pay  his  debts. 

Heldy  that  equity  would  charge  the  lands  with  E.'s  support  and  with  hin 
debts,  and  that  no  demand  of  payment  by  C.'s  creditors  was  necessary. 

Deed. — Consideration. — Parol  Evidence. — Parol  evidence  is  admissible  t* 
show  what  was  the  consideration  for  a  deed. 

Supreme  Court. — Issues. — Parties. — A  party  can  not  complain  on  appeal 
that  issues  were  not  formed  between  other  contending  parties  in  the  same 
suit,  where  such  issues  could  not  affect  the  interests  of  such  appellant^ 
nor  can  such  appellant  complain  that  the  appellee  dismissed  his  suit 
against  another  defendant  thereto. 

From  the  Ohio  Circuit  Court.  ^. 

J.  B.  Coles,  for  appellants. 
A.  C.  Dovmey,  for  appellees. 

Franklin,  C. — In  March,  1881,  John  A.  Hamilton  com- 
menced, in  the  Ohio  Circuit  Court,  a  suit  against  Charles  E. 
Hamilton  and  his  son  and  son's  wife,  Charles  and  Elizabeth 
Hamilton,  on  some  promissory  notes  executed  by  said  Charles 
E.  and  Charles  Hamilton,  and  to  set  aside  a  fraudulent  con- 
veyance of  real  estate  from  said  Charles  E.  to  Elizabeth. 
Charles  E.  was  a  resident  of  said  county,  and  upon  whom 
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process  was  served.  Charles  and  Elizabeth  were  non-resi- 
dents, and  as  to  them  publication  was  made.  John  A.^s  suit 
wais  for  himself  and  on  behalf  of  all  other  creditors.  Uj)on 
proof  of  publication  being  filed,  Henry  Barricklow  and  Lena 
Barricklow  each  filed  a  separate  complaint  against  the  same 
defendants,  asking  to  be  made  parties  to  said  John  A.'s  suit. 
The  non-resident  defendants,  by  attorney,  appeared  specially 
and  moved  to  set  aside  the  process  and  publication,  and  to 
dismiss  and  strike  from  the  files  the  complaints  of  Henry 
and  Lena  Barricklow,  which  motions  the  court  overruled. 
John  A.  Hamilton  dismissed  his  cause  of  action.  Lena 
Barricklow  dismissed  her  complaint,  and  Henry  Barricklow 
dismissed  his  cause  of  action  against  Charles  Hamilton  after 
he  had  been  defaulted.  Elizabeth  Hamilton  then  filed  a 
cross  complaint  against  John  A.  Hamilton,  Lena  Barricklow, 
Henry  Barricklow,  and  Charles  E.  Hamilton,  alleging  that 
she  owned  the  land;  that  the  defendants  were  slandering  her 
title  thereto,  and  asking  to  have  her  title  quieted  to  the  same. 
No  process  was  issued  upon  her  cross  complaint.  August 
14th,  1882,  Henry  Barricklow  filed  an  additional  second  par- 
agraph to  his  complaint,  alleging  that  the  consideration  of 
the  deed  from  Charles  E.  to  Elizabeth  was  the  agreement  of 
Elizabeth  to  pay  all  of  Charles  E/s  debts  and  furnish  him  a 
comfortable  support  in  her  family  upon  the  farm  during  his 
natural  life ;  that  she  had  agreed  to  reduce  the  same  to  .writ- 
ing, but  upon  receiving  the  deed  for  the  farm  had  refused 
to  execute  the  written  agreement  for  the  consideration,  and 
had  failed  to  fulfil  it. 

Elizabeth  moved  to  strike  out  this  paragraph  of  complaint, 
which  was  overruled. 

Charles  E.  Hamilton  filed  a  cross  complaint  against  Eliza- 
beth and  Henry  Barricklow,  alleging  more  minutely,  but  sub- 
stantially, the  facts  stated  in  Henry  Barricklow's  second  par- 
agraph of  his  complaint. 

After  various  motions  and  demurrers  were  overruled,  is- 
sues were  finally  closed  upon  the  complaint  of  Henry  Bar- 
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ricklow,  and  the  cross  complaints  of  Elizabeth  and  Charles 
E.  Hamilton. 

There  was  a  trial  by  the  court,  and  at  the  request  of  Eliz- 
abeth, the  court  made  a  special  finding  and  stated  its  conclu- 
sions of  law  in  favor  of  the  plaintiff  Barricklow,  against 
Charles  E.,  and  that  his  claim  be  a  charge  and  lien  upon  the 
land  as  against  Elizabeth ;  ajid  in  favor  of  Charles  E.  upon 
his  cross  complaint  against  Elizabeth,  and  against  Elizabeth 
upon  her  cross  complaint. 

She  excepted  to  the  conclusions  of  law,  and  moved  for  a 
venire  de  novoj  and  for  a  new  trial,  which  motions  were  over- 
ruled and  judgment  rendered  upon  the  finding  and  conclu- 
sions of  law.  A  motion  to  modify  the  judgment  was  also 
overruled.     The  errors  assigned  are  as  follows: 

1.  Overruling  motion  to  quash  and  set  aside  service  of  pro- 
cess by  publication. 

2.  Overruling  motion  to  strike  complaint  of  Henry  Bar- 
ricklow from  files. 

3.  Overruling  motion  to  strike  out  second  paragraph  of 
Henry  Barricklow's  complaint. 

4.  Overruling  motion  to  dismiss  Henry  Barricklow^s  action 
as  to  appellant  Elizabeth. 

6.  Overruling  demurrer  to  Henry  Barricklow's  complaint. 

6.  Overruling  demurrer  to  each  paragraph  severally  of 
Henry  Barricklow^s  complaint. 

7.  Overruling  demurrer  to  cross  complaint  of  Charles  E. 
Hamilton. 

8.  Overruling  demurrer  to  second  paragraph  of  cross  com- 
plaint of  Charles  E.  Hamilton. 

9.  Error  in  conclusions  of  law. 

10.  Overruling  motion  for  a  new  trial. 

11.  Overruling  motion  for  venire  de  novo, 

12.  Overruling  motion  to  modify  judgment. 

13.  In  permitting  Barricklow  to  dismiss  his  action  as  to 
Charles  Hamilton,  Jr. 

The  foregoing  errors  are  assigned  separately  by  Elizabeth. 
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Charles  has  also  assigned  separate  errors.  But  as  the  cause  was 
dismissed  as  to  him,  and  no  judgment  rendered  against  him, 
there  is  nothing  for  him  to  appeal  from  or  upon  which  to  assign 
errors.     His  assignment  will,  therefore,  not  be  considered. 

The  objection  to  the  process  is  that  the  affidavit  for  publi- 
cation is  not  sufficient.  The  affidavit  stated  that  the  defend- 
ants Charles  Hamilton  and  Elizabeth  Hamilton  were  non- 
residents of  the  State  of  Indiana ;  that  a  cause  of  action  ex- 
isted against  them ;  that  they  were  necessary  parties  to  the 
action,  and  that  the  action  was  in  relation  to  real  estate. 

Under  the  provisions  of  the  38th  section  of  2  R.  S.  1876, 
p.  49,  this  affidavit  is  sufficient.  And  under  the  7 2d  section  of 
said  statute  a  cause  of  action  to  set  aside  a  fraudulent  convey- 
ance or  have  a  lien  declared  on  real  estate,  the  same  as  the 
foreclosure  of  a  mortgage,  may  be  properly  joined  with  a  cause 
of  action  for  the  collection  of  the  claim  sought  to  be  secured. 
•  These  provisions  of  the  statute  dispose  of  the  first  four 
specifications  of  error  against  appellant. 

The  next  four  specifications  are  in  relation  to  the  pleadings, 
which  are  too  numerous  and  lengthy  to  copy  into  an  opinion. 

We  have  examined  the  pleadings  and  rulings  thereon,  and 
find  no  substantial  error  therein,  and  think  it  unprofitable  to 
encumber  this  opinion  by  setting  them  forth  and  discussing 
them. 

The  ninth  specification  alleges  error  in  the  conclusions  of 
law.  The  special  findings  of  the  facts  are,  substantially,  as 
follows : 

On  the  17th  day  of  October,  1871,  Charles  E.  Hamilton 
conveyed,  without  consideration,  the  land  in  controversy  to 
Charles  Hamilton. 

On  the  29th  day  of  January,  1873,  the  said  Charles  gave 
to  the  said  Charles  E.  a  mortgage  on  said  real  estate  to  secure 
the  payment  of  three  several  promissory  notes  for  $2,500 
each,  payable  March  Ist,  1874,  March  1st,  1875,  and  March 
Ist,  1876. 

Vol.  96.-26 
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On' June  8th,  1874,  said  Charles  and  Elizabeth,  his  wife, 
conveyed  said  lands  to  said  Charles  £.,and  the  said  mortgage 
was  then  entered  satisfied. 

On  August  19th,  1874,  said  Charles  E.  conveyed  said  lands 
to  said  Elizabeth,  including  a  large  amount  of  personal  prop- 
erty— the  real  estate  worth  $6,000,  and  the  personal  prop- 
erty worth  $700 ;  that  said  conveyance  was  on  the  condition 
and  for  the  consideration  that  said  Elizabeth  would  maintain 
an(l  support  the  said  Charles  E.  during  his  life,  and  furnish 
him  a  home  in  the  dwelling-house  on  said  real  estate,  and 
would  pay  all  the  debts  of  said  Charles  E. ;  that  she  then 
agreed  and  promised  to  reduce  said  conditions  and  agreement 
to  writing,  sign  and  deliver  the  same  to  said  Charles  E.  After 
said  conveyance  the  said  Charles  E.  had  no  other  property 
except  a  bed  and  bedding,  and  a  life-estate  in  fifty  acres  of 
land  of  the  rental  value  of  $75.  Said  Elizabeth  and  Charles, 
her  husband,  took  possession  of  the  property  so  conv^ed 
immediately,  and  resided  on  said  real  estate  until  the  24th  day 
of  November,  1880,  and  furnished  the  said  Charles  E.  a  home 
in  the  dwelling-house  on  said  real  estate,  and  a  comfortable 
support  during  the  time  the  said  Elizabeth  and  Charles  re- 
sided on  said  real  estate;  tliat  on  the  said  24th  day  of  No- 
vember, 1880,  said  Elizabotli  and  Charles  moved  from  said  real 
estate  to  tho  State  of  Illinois,  where  they  have  ever  since  said 
time  and  do  now  n^^ide  ;  that  since  they  so  moved  to  the  State 
of  Illinois,  they  have  failed  to  furnish  the  said  Charles  E.  a 
comfortable  support ;  that  since  their  absence  the  said  Charles 
E.  has  oeeupiod,  and  do^-s  now  occupy,  said  dwelling-house; 
and  during  said  time  said  Elizabeth  has  rented  and  received 
the  rents  of  said  real  estate ;  that  the  rental  value  of  said  real 
estate  is  8300  per  annum,  and  the  dwelling  and  garden  $40; 
that  at  the  time  of  said  convevance  to  said  Elizabeth,  the  said 
Charles  E.  and  Charles,  Jr.,  were  indebted  to  the  plaintiff, 
Henry  Barricklow,  in  the  sum  of  $250,  which  was  a  part  of 
the  debts  that  said  Elizabeth  agreed  and  promised  to  pay  in 
part  consideration  for  said  real  estate  and  personal  property 
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SO  conveyed  to  her  by  said  Charles  E. ;  that  there  is  now  due 
and  owing  said  plaintiff  on  said  debt  the  sura  of  $371.74. 

The  finding  then  states  an  indebtedness  to  Lena  Barricklow 
existing  at  the  time  of  said  conveyance  of  $369.55  ;  that  said 
Elizabeth  failed  and  neglected  to  pay  said  indebtedness  to 
said  Henrv  and  Lena  Barricklow,  and  has  failed  and  refused 
to  reduce  the  said  conditions  and  agreement  to  writing,  that 
she  would  pay  the  debts  of  said  Charles  E.  and  furnish  him 
a  home  and  comfortable  support  upon  said  real  estate  during 
his  lifetime,  and  sign  and  deliver  the  same  to  said  Charles  E. ; 
that  said  Elizabeth  and  Charles  executed,  and  gave  to  said 
Charles  E.,  their  notes  for  $11,200,  the  amount  of  the  con- 
sideration named  in  the  deed,  and  executed  a  mortgage  on  the 
said  real  estate  to  secure  their  payment,  which  was  never  re- 
corded ;  that  it  was  not  the  intention  of  the  parties  at  the 
time  that  the  notes  and  mortgage  should  be  paid,  and  which 
were  afterwards  surrendered  and  cancelled ;  that  said  Eliza- 
•  beth  and  Charles  were  not  compelled  by  violence,  threats  and 
persecutions  of  said  Charles  E.,  to  leave  said  real  estate  and 
move  therefrom ;  that  the  annual  cost  of  the  support  and 
maintenance  of  the  said  Charles  E.,  in  said  dwelling-house 
upon  said  real  estate,  is  $250,  which,  from  the  24th  day  of  No- 
vember, 1880,  to  the  15th  day  of  August,  1882,  is  $492.50; 
that  from  d liferent  sources  he  had  received  $193;  that  said 
Elizabeth  has  no  other  property  in  this  State  except  her  in- 
terest in  said  real  estate;  that  said  Charles  has  no  property 
in  this  State  subject  to  execution  ;  that  said  Charles  and  Eliz- 

m 

abeth  are  husband  and  wife.     Upon  which  the  court  stated 
the  following  conclusions  of  law: 

"-FiVs^.^That  the  plaintiff  Henry  Barricklow  is  entitled  to 
recover  of  and  from  Charles  E.  Hamilton  and  Charles  Ham- 
ilton the  sum  of  $371 .34 ;  and  that  the  said  sum,  being  a  part 
of  the  consideration  for  the  purchase-price  of  the  real  estate 
described  in  plaintiff's  complaint  and  conveyed  by  the  said 
Charles  E.  Hamilton  to  said  Elizabeth  Hamilton  by  deed 
-dated  August  19th,  1874,  is  a  charge  upon  said  real  estate. 
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^^Second.  A  similar  conclusion  as  to  Lena  Barricklow. 

*^  Third.  That  as  to  the  issue  between  Charles  E.  Hamilton 
and  Elizabeth  Hamilton,  the  court  finds  for  the  said  Charles 
E.  Hamilton,  that  there  is  du^  him  from  said  Elizabeth  Ham- 
ilton the  sum  of  $293.21,  for  his  support  and  maintenance 
from  the  24th  day  of  November,  1880,  to  the  15th  day  of 
August,  1882,  and  that  the  same  is  a  charge  upon  said  real 
estate  conveyed  by  said  Charles  E.  Hamilton  to  Elizabeth 
Hamilton  by  deed  dated  August  19th,  1874,  and  to  be  re- 
alized therefrom. 

"Fourth.  That  the  said  Charles  E.  Hamilton  is  entitled  to 
reside  in  the  dwelling-house  on  said  real  estate  conveyed  by 
him  to  Elizabeth  Hamilton  by  deed  dated  August  19th,  1874, 
and  recover  from  her  each  year  of  his  natural  life,  from  the 
15th  day  of  August,  1882,  for  his  support  and  maintenance, 
the  sum  of  $286 ;  said  sum  is  a  charge  upon  said  real  estate 
and  to  be  realized  therefrom ;  and  that  the  action  pending  by 
appeal  in  this  court  by  said  Elizabeth  Hamilton  against  said 
Charles  E.  Hamilton,  to  recover  possession  of  the  house  on 
said  land,  ought  to  be  perpetually  enjoined. 

"Fifth.  That  the  plaintiff,  Henry  Barricklow,  ought  to  re- 
cover from  the  defendant  his  costs  of  this  suit.  * 

"Sixth.  As  to  the  issue  between  Charles  E.  Hamilton  and 
Elizabeth  Hamilton,  the  said  Charles  E.  Hamilton  is  entitled 
to  his  costs." 

The  record  shows  that  as  to  the  complaint  of  Henry  Bar- 
ricklow, Charles  E.  Hamilton  was  personally  served  with 
process,  and  Elizabeth  Hamilton  was  notified  by  publication; 
that  she  appeared  to  the  action  and  answered,  and  filed  a  cross 
complaint  against  Barricklow,  Charles  E.  and  others;  no 
process  was  issued  as  to  the  others.  Upon  her  cross  com- 
plaint issues  were  formed  as  to  Henry  Barricklow,  Charles 
E.  and  Elizabeth  Hamilton.  She  also  appeared  to  and  an- 
swered the  cross  complaint  of  Charles  E.  Hamilton  ;  and  as 
to  these  three,  Barricklow,  Charles  E.  and  Elizabeth,  the  court 
had  jurisdiction  of  the  persons  and  subject-matter  of  the  suit, 
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and  the  power  and  right  to  settle  the  whole  matter  in  con- 
troversy between  them.  As  to  Lena  Barricklow,  she  had 
dismissed  her  cause  of  action,  and  was  then  not  before  the 
court  claiming  anything.  The  finding  and  conclusions  of 
law  as  to  her  must  be  considered  as  erroneous^  and  a  nullity 
in  so  far  as  they  affect  the  rights  of  those  who  were  properly 
before  the  court. 

The  conclusions  of  law,  so  far  as  they  affect  the  rights  of 
Henry  Barricklow,  Charles  E.Hamilton  and  Elizabeth  Ham- 
ilton, appear  to  be  fully  sustained  by  the  findings.  State,  ex 
rel.y  V.  Kelsoy  94  Ind.  587. 

A  special  demand  to  pay  the  debts  which  she  had  agreed 
to  pay  as  a  part  consideration  for  the  land  was  not  necessary 
to  be  averred  in  the  pleadings  or  proved  on  the  trial. 

We  see  no  available  error  in  the  conclusions  of  law  as  to 
these  three  parties;  they  are  certainly  equitable  and  well  cal- 
culated to  administer  justice  to  each  pf  the  parties  under  the 
peculiar  circumstances  of  this  case. 

Of  the  nineteen  reasons  stated  for  a  new  trial,  we  only  no- 
tice such  as  are  presented  by  appellant  in  her  brief.  The  fifth 
is  the  first  one  presented,  and  that  is  an  objection  to  the  in- 
troduction in  evidence  of  the  notes  in  favor  of  Lena  Barrick- 
low. This  was  irrelevant  and  erroneous,  but  could  not  affect 
the  issues  between  the  parties  in  the  cause  before  the  court, 
and  as  to  them  could  not  be  a  cause  for  the  reversal  of  the 
judgment.. 

The  sixth  is  expressly  waived. 

The  seventh  and  seventh  and  a  half  are  objections  to  the 
introduction  of  parol  testimony  to  prove  the  consideration 
of  the  deeds.     There  was  no  error  in  these  rulings. 

The  eighth  is  an  objection  to  the  notice  of  Charles  E.  to 
Elizabeth  of  her  forfeiture  of  all  rights  under  the  deed  to 
possession  of  the  premises,  on  account  of  its  being  served 
upon  an  agent.  The  notice  was  competent  evidence,  but 
whether  the  agent  occupies  a  position  to  bind  the  principal 
was  a  question  to  be  considered  in  deciding  the  case. 
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The  ninth  is  that  the  finding  is  not  sustained  by  the  evi- 
•dence  and  is  contrary  to  law.  The  evidence  is  contradictory  and 
very  conflicting,  but  there  is  evidence  clearly  tending  to  sup- 
port the  findings,  and  this  court  will  not  weigh  it  so  as  to  de- 
termine its  preponderance,  and  we  do  not  see  wherein  the 
findings  are  contrary  to  law. 

The  twelfth  is  that  the  finding  in  fiivor  of  Lena  Barricklow 
is  too  large.  While  that  may  be  true,  it  can  not  affect  the  judg- 
ments in  favor  of  the  plaintiff  and  appellee  Charles  E.  Ham- 
ilton. 

The  fourteenth,  fifteenth,  sixteenth  and  seventeenth  reasons 
were  for  the  failure  to  form  issues  between  Barricklow  and 
Charles  E.  Hamilton,  and  Charles  E.  Hamilton  and  Charles 
Hamilton  on  Charles  E.'s  cross  complaint.  Charles  was  not 
made  a  party  thereto  by  process  or  appearance,  and  there  was 
no  issue  to  form  as  to  Charles,  Barricklow^s  complaint  having 
been  dismissed  as  to  him.  Charles  E.'s  cross,  complaint  was 
consistent  and  agreed  with  the  second  paragraph  of  Barrick- 
low's  complaint,  and  needed  no  issue.  Appellant  Elizabeth 
has  no  right  to  complain  of  the  want  of  such  issues. 

The  eighteenth  is  for  modifying  the  conclusions  of  law 
so  as  to  perpetually  enjoin  appellant  Elizabeth  from  the 
further  prosecution  of  her  appeal  then  pending  in  said  court 
for  possession  of  the  house  and  premises  in  controversy.  This 
was  within  the  issues  between  Charles  E.  and  Elizabeth.  The 
court  had  jurisdiction  of  the  parties  interested  and  of  the 
whole  subject-matter,  and  we  do  not  think  that  there  was  any 
error  in  making  a  final  determination  of  all  the  matters  then 
in  controversy  in  the  suit. 

The  nineteenth  reason  is  an  objection  to  the  court  permit- 
ting Henry  Barricklow  to  dismiss  his  cause  of  action  against 
Charles  Hamilton.  We  do  not  see  wherein  appellant  Eliza- 
beth has  a  right  to  complain  of  this.  If  the  plaintiff  did  not 
desire  a  personal  judgment  against  Charles,  he  had  a  right  to 
dismiss  as  to  him.     The  controversy  about  the  land  affected 
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Elizabeth^s  separate  property  only.  There  is  no  error  in 
overruling  the  motion  for  a  new  trial. 

The  last  specification  of  error  complained  of  is  the  over- 
ruling of  appellant's  motion  to  modify  the  judgment.  In  this 
appellant  objects  to  the  appointment  of  a  receiver,  and  the 
taking'^of  the  possession  of  the  land  from  her,  and  also  the 
rendering  of  the  judgment  in  favor  of  Lena  Barricklow  after 
she  had  dismissed  her  suit. 

As  to  the  first  two  modifications  asked,  we  think  there  was 
no  error  in  overruling  the  motion;  but  as  to  the  third,  after 
Lena  Barricklow  had  dismfssod  her  cause  of  action  and  was 
no  longer  a  party  to  the  controversy,  the  court  had  no  right 
to  render  any  judgment  in  her  favor.  She  is  made  a  party 
appellee  to  this  appeal,  and  has  been  served  with  notice. 

The  judgment  in  her  favor  ought  to  be  reversed,  and  as  to 
the  other  parties  the  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  in  favor  of  Lena  Barricklow  be 
and  it  is  in  all  things  reversed;  and  that  the  judgment  in 
favor  of  Henry  Barricklow,  and  the  claim  adjudicated  in  favor 
of  Charles  E.  Hamilton,  and  that  they  both  be  declared  a  lien 
and  charge  upon  the  land  as  against  Elizabeth  Hamilton,  be 
and  the  same  are  in  all  things  affirmed,  with  costs. 

Filed  April  25,  1884.     Petition  for  a  rehearing  overruled  June  25,  1884. 
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Stout  v.  The  State. 

CBfMiNAL  Law. — Defective  Indictment.— Refusal  to  Quaak, — Ehrror. — Under 
section  1756,  R.  S.  1881,  the  refusal  to  quash  an  indictment  for  a  defect 
or  imperfection  therein,  which  does  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  upon  the  merits,  is  not  an  available  er- 
ror for  the  reversal  of  the  judgment. 

Same. — Intoodcating  lAqv^yr. —  Unlawful  Sale  of  Beer, — Bmdence, — PretmmpHon, 
— Where  the  defendant  is  prosecuted  for  an  unlawful  sale  of  intoxicat- 
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ing  liquor,  and  upon  the  trial  the  evidence  shows  a  snie  of  beer  under 
circumstances  which  would  make  the  sale  unlawful  if  the  beer  was  in- 
toxicating, it  will  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  beer  so  sold  was  a  malt  or  an  intoxicating  liquor. 

Same. — Instructions, — Supreme  Court. — Instructions  to  the  jury  are  con- 
strued by  the  Supreme  Ck)urt,  with  reference  to  each  other  and^as  an 
entirety ;  and  if,  thus  construed,  they  present  the  law  fairly  and  cor- 
rectly, and  are  not  calculated  to  mislead,  they  will  afford  no  sufficient 
ground  for  the  reversal  of  the  judgment,  although  some  of  the  expres- 
sions therein,  if  they  stood  alone,  might  be  erroneous. 

Same. — Argumeni  (^Counsel, — Beading  Law  to  Jury, — As  the  Constitution 
of  this  State,  in  all  criminal  causes,  makes  the  jury  the  ultimate  judges 
of  the  law,  there  is  no  error  in  permitting  counsel,  in  argument  to  the 
jury,  to  read  and  discuss  the  law  applicable  to  the  case. 

From  the  Monroe  Circuit  Court. 

/.  R.  East  and  W.  H,  East,  for  appellant. 
F,  T,  Hard,  Attorney  General,  J.  E,  Henley^  Prosecuting 
Attorney,  and  W.  B,  Hord,  for  the  state. 

HoWK,  J. — In  this  case  the  indictment  charged  that,  on  the 
15th  day  of  September,  1883,  in  Monroe  "county,  the  appel- 
lant, Daniel  A.  Stout,  "did  then  and  there  unlawfully  sell  to 
one  Samuel  Stephens  intoxicating  liquor,  to  be  drunk  and 
suffered  to  be  drunk  in  the  house,  out-house,  yard,  garden, 
and  the  appurtenances  thereto  belonging  of  the  said  Daniel 
A.  Stout,  where  the  same  was  sold,  to  wit,  one  quart  of  beer, 
at  and  for  the  price  of  fifteen  cents,  he,  the  said  Daniel  A. 
Stout  not  then  and  there  having  a  license  to  sell  such  intoxi- 
cating liquor  to  be  drunk,  or  suffered  to  be  drunk,  in  his  said 
house,  out-house,  yard,  garden,  and  the  appurtenances  thereto 
belonging,  contrary  to  the  form  of  the  statute,'^  etc. 

Upon  the  appellant's  arraignment  and  plea  of  not  guilty, 
the  issues  joined  were  tried  by  a  jury,  and  a  •verdict  was  re- 
turned finding  him  guilty  as  charged  in  the  indictment,  and 
assessing  his  punishment  at  a  fine  of  $20.  Over  his  motion 
for  a  new  trial,  and  his  exception  saved,  the  court  rendered 
judgment  on  the  verdict. 

Errors  are  assigned  here  by  the  appellant  which  question 
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the  decisions  of  the  circuit  court  in  overruling  his  motion  to 
quash  the  indictment  and  Kis  motion  for  a  new  trial. 

By  the  indictment  in  this  case  it  was  intended,  no  doubt, 
to  charge  the  appellant  with  the  second  of  the  two  misde- 
meanors, which  are  defined  and  their  punishment  prescribed 
in  section  5320,  R.  S.  1881.  So  far  as  applicable  to  the  case 
in  hand,  this  section  provides  as  follows :  "Any  person,  not 
being  licensed  according  to  the  provisions  of  this  act,  *  *  * 
who  shall  sell  or  barter  any  spirituous,  vinous,  or  malt  liquors 
to  be  drunk  or  suftred  to  be  driink  in  his  house,  out-house, 
yard,  garden,  or  the  appurtenances  thereto  belonging,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  in  any  sum  not  less  than  twenty  dollars 
nor  more  than  one  hundred  dollars,  to  which  the  court  or 
jury  trying  the  cause  may  add  imprisonment  in  the  county 
jail  of  not  less  than  thirty  days  nor  more  than  six  months." 

The  ap'pellant^s  counsel  claim  that  the  indictment  is  bad, 
and  ought  to  have  been  quashed.  Counsel  say :  "  The  neg- 
ative averment  is  not  sufficient;  treating  the  averments  in 
the  indictment  as  true,  yet  there  may  not  have  been  any  crime 
committed.  The  appellant  may  have  had  a  license  to  sell  in 
the  house,  out-house,  yard  and  garden,  and  not  on  the  appur- 
tenances; in  other  words,  the  indictment  alleges  that  he  did 
not  have  a  license  to  sell  to  be  drunk  in  all  of  these  places. 
That  is  the  plain  and  ordinary  meaning  of  the  language  used 
in  the  indictment.  .  If  the  conjunction  and  had  been  or,  the 
indictment  would  be  good ;  the  negation  would  then  be  suf- 
ficient." This  is  the  entire  argument  of  counsel  in  support 
of  the  only  objection  they  have  pointed  out  to  the  sufficiency 
of  the  indictment.  We  are  not  convinced  by  their  argument 
that  their  objection  to  the  indictment  is  well  taken.  In  sup- 
port of  their  position  counsel  cite  Stockwell  v.  State,  85  Ind. 
522,  but  that  case  is  against  them  rather  than  in  their  favor. 
In  section  1756,  R.  S.  1881,  it  is  provided,  in  effect,  that  no 
indictment  shall  be  quashed  for  any  defect  or  imperfection 
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therein,  which  does  not  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  merits.  It  can  not  be 
said,  we  think,.that  the  defect  or  iinp,erfection  pointed  out  by 
counsel  in  the  indictment  in  this  case  tended  even  remotely 
to  the  prejudice  of  the  substantial  rights  of  the  appellant  upon 
th6  merits.  The  court  did  not  err,  therefore,  in  overruling 
the  motion  to  quash  the  indictment. 

Under  the  alleged  error  of  the  court,  in  overruling  the  ap- 
pellant's motion  for  a  new  trial,  the  point  is  made  by  liis 
counsel,  that  the  verdict  was  not  sustained  by  sufficient  evi- 
dence, because,  they  say,  the  evidence  failed  to  show  that  the 
beer  sold  by  appellant  was  a  malt  or  an  intoxicating  liquor. 
This  point  is  settled  adversely  to  the  appellant,  in  the  recent 
case  o(  Myers  v.  State,  93  Ind.  251,  wherein  it  was  held  sub- 
stantially, that  when  the  evidence  shows  a  sale  of  beer  under 
circumstances  which  make  the  sale  unlawful,  it  will  be  pre- 
sumed, in  the  absence  of  any  showing  to  the  contrary,  that 
the  beer  so  sold  was  a  malt  or  an  .intoxicating  liquor.  In 
speakiag  of  the  evidence  in  the  cause,  appellant^s  counsel  say : 
"  It  IS  true,  here  is  proof  of  a  sale  of  beer,  and,  while  the 
evidence  is  not  very  strong,  it  might  be  sufficient  to  sustain 
the  charge,  if  the  beer  had  been  proved  to  be  intoxicating." 
In  this  case,  however,  there  bein^  no  evidence  to  the  con- 
trary, the  presumption  must  be  indulged  that  the  beer  sold 
by  appellant  was  a  malt  or  an  intoxicating  liquor.  This  ob- 
jection to  the  evidence  not  being  well  taken,  we  are  justified 
in  saying  that  appellant's  counsel  concede  the  sufficiency  of 
the  evidence  to  snstain  the  conviction. 

With  this  concession  of  counsel  in  view,  we  proceed  to  the 
consideration  of  the  error  complained  of  by  the  appellant,  in 
the  instructions  given  by  the  court,  of  its  own  motion.  It 
may  be  conceded  that,  the  instructions,  as  they  appear  in  the 
record,  are  inaccurate  and  uncertain.  Construed  together, 
however,  as  an  entire  charge,  as  they  must  be,  we  do  not 
think  there  was  any  such  error  in  the  instructions,  or  either 
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of  them,  as  could  possibly  mislead  the  jury  or  prevent  the 
defendant  from  obtaining^  at  their  hands^  a  just,  fair  and  im- 
partial verdict.  Besides,  as  the  cause  seeftis  to  us  to  have 
been  fairly  tried  on  its  merits,  and  as  it  is  conceded  that  the 
conviction  of  the  appellant  was  sustained  by  sufficient  evi- 
dence, the  instructions  of  the  court,  even  though  erroneous, 
would  not  authorize  or  justify  the  reversal  of  the  judgment. 
(kissady  v.  Mdgher^  85  Jnd.  228 ;  Ncyrris  v.  Casel,  90  Ind. 
143;  Cheek  v.  City  o/ Aurora,  92  Ind.  107;  section  1891, 
R.  S.  1881. 

The  last  cause  assigned  for  a  new  trial,  in  appellant's  mo- 
tion therefor,  was  that  "  the  court  erred  in  allowing  the  pros- 
ecuting attorney,  in  his  closing  argument  to  the  jury,  to  read 
to  the  jury  the  case  of  StockwcH  v.  Ratcy  So  Ind.  522,  as  the 
law  bearing  on  the  case  on  trial."  This  cause  for  a  new  trial 
is  not  shown  to  be  true,  as  stated,  by  the  bill  of  exceptions 
appearing  in  the  record.  The  bill  states,  '*  that  the  court  per- 
mitted William  P.  Rogers,  Esq.,  an  attorney  for  the  State,  in 
his  closing  argument  to  the  jury,  to  read  to  the  jury  the  case 
of  Stockwell  V.  State,  supra,  stating  to  the  court  and  jury  at 
the  time  that  he  read  said  decision  as  part  of  his  argument." 
The  action  of  the  court,  as  thus  stated,  was  not  erroneous. 
Section  19  of  the  bill  of  rights,  in  our  State  Constitution, 
makej?  the  jurv  in  all  criminal  causes  the  ultimate  judges  of 
the  law  as  well  as  of  the  facts.  Kelner  v.  State,  8*3  Ind.  234. 
It  is  proper,  therefore,  that  counsel  should  be  permitted  by 
the  court  to  read  and  discuss  the  law  in  their  arguments  to 
the  jury,  on  the  trial  of  a  criminal  cause.  Lynch  v.  StxiiSf  9 
Ind.  541  ;  Harvey  v.  State,  40  Ind.  516. 

The  court  did  not  err  in  overruling  appellant's  motion  for 
a  new  trial. 

The  jadgment  is  affirmed,  with  costs. 
PUed  June  21, 1884 
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No.  10,718. 

■ 

Henry  et  al.  v.  Carson. 

Vendor  and  Vendee. — Dee<L— Delivery. — fraud. — A  deed  never  delivered  ^ 
but  obtained  without  the  knowledge  or  consent  of  the  grantor,  does  not 
divest  the  grantor's  title,  and  a  subsequent  purchaser  from  the  grantee 
without  notice  for  value  will  not  be  protected. 

Same. — ResdRnion  of  Contract. — Notice. — -Demand. — Quieting  Tide. — Comphint. 
— C.  contracted  to  sell  land  to  M.,  a  deed  to  be  delivered  on  payment  of 
a  certain  instalment  of  the  purchase-money.  The  deed  was  prepared 
and  left  with  C.'s  attorney  to  be  delivered  on  such  payment.  No  pay- 
ment was  ever  made,  and  the  deed  was  not  delivered,  M.  abandoning  the 
purchase.  The  deed  was  in  some  manner  improperly  obtained  and  re- 
corded, and  there  was  then  a  regular  chain  of  conveyances  down  to  H. 
C.  was  absent  from  the  country  and  knew  nothing  of  these  transactions. 

Heldy  that  the  complaint  by  C.  against  11.  to  quiet  title,  averring  these  facts^ 
was  good  on  demurrer. 

Hddf  also,  that  a  subsequent  suit  by  C.  against  M.  for  the  purchase-money, 
brought  by  his  attorney  without  his  knowledge,  resulting  in  a  judgment 
and  the  collection  of  a  part  of  it  by  said  attorney,  none  of  which,  how- 
ever, came  to  C.'s  hands,  was  not  such  an  affirmance  of  the  contract  of 
sale  as  would  bar  the  action  or  require  notice  of  rescission  or  demand  of 
possession. 

Judgment. — Confiscation. —  Void  Decree. — Juriadintion. — Jurisdiction  of  pro- 
ceedings to  confiscate  property,  under  the  act  of  Congress  of  July  17th,. 
1862,  12  U.  S.  Statutes  at  Large,  589,  could  not  exist  without  a  prior 
seizure  of  the  property  by  executive  order,  and  this  must  appear  by 
the  record. 

Same. — Default — Where  the  owner  of  such  property  appeared  and  an- 
swered, and  his  appearance  and  answer  were  stricken  out  and  judgment 
entered  by  default  for  the  want  of  an  affidavit  of  his  loyalty,  the  judg- 
ment is  void. 

Practice. — Evidence. — Harmless  Error. — The  admission  of  irrelevant  and 
immaterial  evidence  is  a  harmless  error. 

From  the  Madison  Circuit  Court. 

/.  H.  Melktt,  E.  H.  Bundy,  G.  L.  Henry  and  H.  0.  Ryariy 
for  appellants. 

M.  S.  Robinson  and  /.  W.  Lovett,  for  appellee. 

BiCKNELii^  C.  C. — James  Carson  brought  this  suit  against 
Charles  L.  Henry.  The  complaint  was  in  two  paragraphs. 
The  first  was  in  the  statutory  form^  demanding  the  possessioa 
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of  land  and  damages  for  its  deteotioQ.  The  second  averred 
that  the  plaintiff^  on  the  18th  of  August^  1860^  made  a  eon- 
tract  with  Moses  Moreland  and  William  Moreland,  to  sell 
them  the  land  in  controversy  and  make  them  a  deed  therefor 
on  the  25th  of  December  then  next,  on  payment  by  them  of 
the  purchase-money  in  pursuance  of  the  contract;  that  plain- 
tiff and  his  wife,  then  residents  of  Tennessee,  made  and  ac- 
knowledged a  deed  for  said  land,  to  be  tendered  to  said  More- 
lands  on  payment  of  the  purchase-money,  and  placed  the  same 
in  the  hands  of  the  plaintiff's  attorney,  to  be  delivered  to 
said  Morelands  on  their  payment  of  said  purchase-money, and 
not  otherwise ;  that  said  deed  was  not  delivered  by  said  at- 
torney, nor  by  plaintiff,  ^or  by  anybody  having  authority 
therefor,  either  to  the  said  Morelands  or  to  anybody  for  their 
use,  but  was  fraudulently  obtained  by  some  person  unknown, 
and  without  any  lawful  authority  was  recorded  in  said  county 
of  Madison,  thirteen  years  after  its  date,  without  the  knowl- 
edge of  the  plaintiff,  and  that  plaintiff  never  knew  of  such 
recording  until  immediately  before  the  commencement  of  this 
suit;  that  in  January,  1865,  said  Morelands  and  their  wives 
made  a  deed  for  said  land  to  Benjamin  F.  Alexander,  who, 
with  his  wife,  made  a  deed  therefor  to  Hardy  and  Russell,  on 
the  2d  of  March,  1865;  that  the  deed  to  said  Alexander  was 
not  recorded  until  1871,  and  said  deed  to  Hardy  and  Russell 
was  not  recorded  until  1876;  thai  on  April  2d,  1866,  said 
Russell  and  his  wife  conveyed  the  land  to  said  Hardy  by  deed 
recorded  in  1868;  that  on  February  4th,  1880,  said  Hardy 
conveyed  the  land  to  Bailey  Davis,  who,  on  December  23d, 
1881,  conveyed  the  same  to  the  defendant  Henry,  who  is  now 
in  possession  thereof;  that  plaintiff  never  received  any  con- 
sideration for  said  deed  to  the  Morelands,  who  failed  to  com- 
ply with  and  abandoned  said  contract,  and  forfeited  all  their 
rights  under  it,  and  that  said  Benjamin  F.  Alexander,  and  all 
<;laiming  under  him  as  aforesaid,  took  possession  of  said  land 
without  any  right  and  without  the  plaintiff's  kqowledge  or 
consent ;  that  in  the  spring  of  1861  the  plaintiff  removed 
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from  Tennessee  to  Arkansas,  and  lived  there  until  August 
20th,  1866;  that  from  1861  to  August  20th,  1866,  hostilities 
existed  between  the  United  States  and  the  States  of  Tennes- 
see and  Arkansas,  as  parts  of  the  Southern  Confederacy,  but 
plaintiff  never  renounced  his  allegiance  to  the  United  States^ 
but  remained  a  loyal  citizen ;  that  all  of  the  deeds  aforesaid 
are  void ;  that  they  conveyed  no  title  as  against  the  plaintiff, 
but  are  a  cloud  upon  his  title.  This  paragraph  prays  that 
plaintiff  ^s  title  may  be  quieted,  and  for  all  proper  relief. 

To  this  complaint  Bailey  Davis  was  made  a  co-defendant 
on  his  own  petition,  which  alleged  that  he  was  bound  to  the 
defendant  Henry  by  covenants  of  warranty. 

The  defendants,  demurred  separately  to  each  paragraph  of 
the  complaint  for  want  of  facts  sufficient.  These  demurrers 
were  overruled.  The  defendants  separately  answered  the  com- 
plaint by  general  denial,  and  the  defendant  Henry  filed  a  cross 
complaint  against  the  plaintiff,  claiming  to  be  the  owner  of 
the  land,  and  praying  that  his  title  be  quieted  against  the 
plaintiff's  claim.  The  plaintiff  answered  the  cross  complaint 
by  a  general  denial. 

The  issues  were  tried  by  the  court,  who  found  for  the  plain- 
tiff upon  the  complaint  and  upon  the  cross  complaint,  with 
$360  flamages  against  the  defendant  Henry,  and  that  said  deed 
to  the  Morelands  was  never  delivered,  and  that  it  and  all  the 
subsequent  deeds  aforesaid  were  a  cloud  upon  the  plaintiff's 
title,  whic^li  ought  to  be  removed. 

The  defendants  moved  for  a  new  trial,  alleging  thirteen 

*  reasons  therefor.   This  motion  was  overruled.    Judgment  was 

rendered  pursuant  to  the  finding.     The  defendants  appealed. 

The  errors  assigned  are  overruling  the  demurrers  to  each 
paragraph  of  the  complaint,  and  overruling  the  motion  for  a 
new  trial. 

The  appellants  admit  in  their  brief  that  the  first  paragraph 
of  the  complaint  was  good,  and  we  think  the  second  para- 
graph was  also  good.  The  averments  of  that  paragraph  be- 
ing admitted  by  the  demurrer,  the  deed  to  the*  Morelands  was 
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never  delivered,  but  was  fraudulently  obtained  and  put  on 
record  by  some  unknown  person  thirteen  years  after  its  date, 
the  plaintiff  knowing  notliing  about  it  until  immediately  be- 
fore suit  brought ;  it  was,  therefore,  no  better  than  a  forged 
deed  recorded  under  the  same  circumstances,  the  party  de- 
frauded being  ignorant  of  the  forgery  until  immediately  be- 
fore his  suit  brought  for  relief.  There  was  no  error  in  over- 
ruling the  demurrers  to  the  several  paragraphs  of  the  com- 
plaint. 

The  first  four  causes  for  a  new  trial  are,  substantially,  that 
the  finding  is  not  sustained  by  the  evidence  and  is  contrary 
to  law.        • 

The  evidence  is  in  some  respects  conflicting,  but  it  ap- 
peared clearly  that  the  appellee  was  the  owner  of  the  land  in 
controversy,  and  that  the  defendant  claimed  it  under  certain 
deeds  as  alleged  in  the  complaint,  and  that  the  plaintiff,  in 
1860,  was  living  in  Tennessee  and  moved  thence  to  Arkan- 
sas, in  May,  1861,  Vehere  he  has  lived  ever  since;  that  the 
plaintiff,  by  his  brother  and  attorney  in  fact,  who  lived  in 
Ohio,  had  given  the  Morelands  a  bond  for  a  deed,  reciting  a 
sale  of  the  land  by  the  appellee  to  the  Morelands  for  $3,500, 
payable,  $100  in  advance,  $800  on  December  25th,  1860, 
§1,000  on  December  25th,  1861,  $750  on  December  25th, 
1862,  and  $750  on  December  25th,  1863,  with  interest  after 
December  25th,  1860,  which  payments  were  secured  by  notes 
of  the  Morelands;  that  the  bond  was  conditioned  for  the  ex- 
ecution of  a  deed  to  the  Morelands  on  payment  of  the  pur- 
chase-money as  above,  and  that  after  the  payment  of  the 
$900  due  December  25th,  1860,  the  Morelands  should  have 
possession  of  the  land. 

There  was  evidence  tending  to  show  that  the  Morelands 
were  unable  to  make  the  payment  of  $900  on  December  25th, 
1860,  and  were  then  notified  that  they  could  not  expect  pos- 
session of  the  land  until  they  complied  with  their  contract  in 
that  respect;  that  the  appellee  then  left  the  notes  and  deed 
with  his  attorneys,  with  instructions  to  carry  out  the  contract 
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and  deliver  the  deed  to  the  Morelands  if  the  payment  should 
be  made ;  that  nothing  was  ever  paid  to  the  appellee  for  the 
land  except  said  advance  payment  of  $100,  and  that  he  never 
gave  authority  to  anybody  to  deliver  tlie  deed,  except  the 
above  conditional  authority,  to  his  attorneys,  and  never  gave 
the  Morelands  authority  to  take  possession  of  the  land,  and 
never  knew  they  had  so  taken  possession,  until  the  day  be- 
fore the  trial  of  this  suit;  that  the  appellee,  after  the  failure 
of  the  Morelauds  to  pay  the  $900  due  December  25th,  1860, 
returned  to  Tennessee;  that  in  May,  1861, -he  removed  to 
northeastern  Arkansas,  where  he  has  lived  ever  since;  that 
appellee  was  never  able  to  come  to  Indiana  to  [ook  after  the 
land  ;  that  he  wrote  to  several  attorneys  of  Indianapolis,  who 
declined  to  act  without  money ;  that  he  wrote  to  his  own  at- 
torneys but  received  no  information  from  them ;  that  the  ap- 
pellee received  by  mail  a  notice  of  proceedings  in  the  United 
States  District  Court  at  Indianapolis,  for  the  confiscation  of 
said  notes,  which  notice  required  him  to  appear  on  February 
1st,  1864,  but  was  not  received  by  him  until  several  months 
after  that  date,  and  that  he  never  made  any  further  inquiry 
about  the  land,  ^^  bccaus^  he  thought  that  Uncle  Sam  had 
got  hold  of  it ; "  that  it  was  confiscated  by^  the  United  States, 
and  he  never  knew  it  was  not  confiscated  until  about  two 
months  before  the  trial  of  this  suit. 

It  appeared  by  a  transcript  of  said  confiscation  proceed- 
ings, that  the  property  attempted  to  be  confiscated  was  a  judg- 
ment in  the  Madison  Circuit  Court  in  favor  of  the  appellee 
against  said  Morelands,  at  April  term,  1861,  for  $917.60, 
with  a  credit  thereon  of  $500,  and  two  notes  against  the  same 
parties,  one  due  December  25th,  1862,  and  the  other  due  De- 
cember 25th,  1863,  and  that  the  alleged  cause  of  confiscation 
was,  that  the  appellee  had  been  engaged  in  aiding  and  abetting 
the  Rebellion.  The  transcript  showed  that  the  information  was 
filed  January  17th,  1863,  and  that  afterwards  a  monition  was 
issued  requiring  the  marshal  to  attach  the  property  and  detain 
it  until  the  further  order  of  the  court,  and  to  give  notice,  etc., 
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and  that  said  monition  was  returned  on  January  20th^  1863, 
with  a  return  of  the  marshal  showing  a  seizure  of  the  prop- 
erty. The  transcript  showed  that  the  affidavit,  on  which  the 
information  was  founded,  was  made  by  the  said  Moses  More- 
land,  on  January  14th,  1868,  who  swore  that  the  appellee  was 
in  open  rebellion,  but  there  was  evidence  tending  to  show 
that  this  affidavit  was  false,  and  that  the  appellee  was  all  the 
time  loyal  to  the  United  States. 

The  transcript  further  showed  that  the  amount  of  the  in- 
debtedness confiscated  was  $3,550,  which  was  ordered  to  be 
sold,  and  was  sold  to  James  Smith  for  $202,  which  was  ap- 
plied as  follows:  For  marshal's  costs  $51.36;  for  clerk's 
€Osts  $54 ;  for  docket  fee  $20 ;  and  that  the  remainder  was  ap- 
plied in  other  cases  against  another  party,  and  that  a  certifi- 
<»te  of  purchase  was  issued  to  the  said  James  Smith,  who 
was  engaged  in  the  clerk's  office  of  said  district  court. 

There  was  also  evidence  tending  to  show  that  the  More- 
lands  took  possession  of  the  land  in  the  spring  of  1861,  and 
held  it  until  1864;  that  they  had  the  bond  in  their  posses- 
sion until  1864,  and  that  it  was  then  given  to  other  parties; 
that  in  July,  1863,  one  of  the  attorneys  of  the  appellee,  with 
whom  the  deed  and  notes  had  been  left  by  the  appellee,  was 
served  with  a  subpcena  duces  tecum,  requiring  him  to  pro- 
duce the  same  in  said  district  court;  that  in  obedience  to  said 
subpoena  he  took  the  deed  and  notes  to  the  court,  and  was 
directed  by  the  then  judge  of  said  court  to  deliver  them  to 
deputy  marshal  Bigelow,  as  the  safest  person  with  whom 
they  could  be  left ;  that  he  left  them  with  said  Bigelow  to  be 
used  in  court,  if  necessary ;  that  he  tried  to  get  them  after- 
wards from  said  Bigelow,  but  never  got  them ;  that  said  at- 
torneys appeared  for  Carson  in  said  confiscation  proceedings, 
and  filed  an  answer  for  him,  which  was  stricken  out  for  want 
of  an  affidavit;  that  they  never  gave  notice  of  the  confisca- 
tion proceedings  to  the  appellee,  because  they  concluded  they 
could  not  reach  him  with  a  notice. 
Vol.  96.-27 
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It  appeared  that  the  confiscated  indebtedness  was  ordered 
to  be  sold  at  the  court-house  in  Anderson,  and  there  was  evi- 
dence tending  to  show  that  on  the  day  of  sale  the  Morelands 
went  to  Anderson  intending  to  have  a  friend  to  buy  in  the 
notes  for  them,  but  although  they  were  there  from  9  o'clock 
A.  M.  until  3  o'clock  P.  M.  of  the  day  of  sale,  they  could  not 
find  the  parties  making  the  sale  until  after  the  sale  had  been 
made. 

It  further  appeared  that  in  February,  1864,  the  Morelands 
sold  their  interest  in  the  land  to  Alanson  E.  Russell,  who  was 
to  take  the  land  and  pay  the  Morelands  $1,000,  and  assume 
their  obligations,  and  that  at  Russell's  request  the  Morelands 
made  a  deed  for  the  land  to  Benjamin  F.  Alexander,  who 
took  possession  of  the  land  in  the  spring  of  1864,  and  that> 
Russell  at  that  time  had  never  seen  any  bond  or  deed  from 
the  appellee  to  the  Morelands,  and  Russell  testified  that  the 
bond  was  never  assigned  to  him.  It  appeared  that  the  bond 
was  finally  found  at  Indianapolis,  in  the  clerk's  office  of  the 
district  court,  about  two  months  before  the  trial  of  the  pres- 
ent suit,  and  the  notes  were  also  there.  It  appeared  that 
said  Russell  and  Joseph  O.  Hardy  bought  the  land  afterwards 
from  said  Alexander,  and  had  possession  of  it,  and  then 
Hardy  bought  out  Russell  and  took  possession  of  the  land  in 
1866,  and  sold  it  to  Bailey  Davis  in  1880,  who  sold  it  to  the 
defendant  Henrv  in  1881. 

It  also  appeared  that  in  February,  1865,  said  Joseph  O. 
Hardy  went  to  Indianapolis  and  there  procured  from  said 
deputy  marshal  Bigelow  the  deed  from  Carson  to  the  More- 
lands,  which  had  been  left  with  him  for  safe-keeping,  to  be 
used  in  court,  if  necessary,  in  the  confiscation  proceedings, 
and  that  said  Hardy  kept  said  deed  in  his  safe  and  did  not 
put  it  on  record  until  1873,  and  that  the  deed  from  the 
Morelands  to  Alexander,  although  dated  in  January,  1865, 
was  not  put  on  record  until  September,  1871 ;  that  the  deed 
from  Alexander  to  Hardy  and  Russell,  although  dated  in 
March,  1865,  was  not  put  on  record  until  May,  1876;  that 
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the  deed  from  Russell  to  Hardy,  although  dated  in  April, 
1866,  was  not  put  on  record  until  February,  1868,  and  that 
the  deeds  from  Hardy  to  Davis,  and  from  Davis  to  Henry, 
were  recorded  in  proper  time.  The  evidence  showed  that  n# 
formal  demand  of  possession  was  made  upon  the  defendant 
Henry,  although  he  was  informed  by  the  appellee's  attorney 
that  he  was  about  to  commence  suit  for  the  appellee  to  re- 
cover  the  land.  There  was  evidence  tending  to  show  that  al- 
though the  deed  and  notes  were  left  with  the  appellee's  at- 
torneys for  a  specific  purpose,  and  not  for  suit,  yet  some  of 
them  were  put  in  suit,  and  money  was  collected  on  one  of 
them  by  execution,  but  that  this  was  without  the  knowledge 
of  the  appellee,  and  that  no  part  of  said  money  ever  came  to 
his  hands.  The  appellants  claim  that  the  evidence  shows 
they  were  innocent  purchasers  for  value,  not  chargeable  with 
fraud ;  that  the  deed  from  Carson  to  the  Morelands  was  im-r 
properly  delivered,  because  of  the  carelessness  and  negligence 
of  the  appellee's  agent,  and  that  the  long  silence  of  the  ap- 
pellee from  1865  until  1882  will  estop  him  from  asserting 
any  claim  to  the  land. 

They  claim,  secondly,  that  the  confiscation  proceedings  were 
regular,  and  that  after  the  confiscation  the  appellee  had  no 
interest  either  in  the  purchase-money  or  the  land ;  that  his 
title  to  the  indebtedness  was  divested,  and  thenceforward  he 
had  no  further  interest  in  the  land ;  that  it  makes  no  differ- 
ence whether  the  appellee  was  loyal  or  not,  nor  whether  he 
had  or  had  not  notice  of  the  confiscation  proceedings. 

They  claim,  thirdly,  that  there  has  never  been  any  rescis- 
sion of  the  contract ;  that  the  appellee,  on  the  default  of  the 
Morelands,  elected  to  maintain  suits  for  the  purchase-money, 
thereby  aflBrming  the  contract,  and  depriving  himself  of  the 
right  to  complain  of  Moreland's  possession  of  the  land,  and 
that,  even  if  not  so  estopped,  he  could  not  recover  the  land 
without  a  formal  notice  of  rescission  and  a  demand  of  pos- 
session. 

But  the  evidence  tends  to  show  that  the  Morelands  were 
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wrong-doers  from  the  beginning;  they  were  not  vendees  put 
in  possession  by  the  vendor,  and  they  had  not  the  rights  of 
such  vendees ;  they  were  not  to  have  possession  until  they 
paid  the  $900 ;  they  refused  to  pay  it ;  they  took  possession 
wrongfully  without  paying  it,  and  they  thereby  gained  no 
rights  which  would  entitle  them  to  a  demand  of  possession 
before  suit  brought.  Kratemayer  v.  Brinky  17  Ind.  509.  The 
appellants'  third  ground  of  objection  to  the  plaintiff's  n^cov- 
ery  is  applicable  only  to  cases  where  the  vendee  is  lawfully 
in  possession  under  the  contract.  The  Morelands  not  only 
went  into  possession^  without  authority,  but  they  promoted 
the  confiscation  proceedings  founded  on  the  false  affidavit  of 
one  of  them,  and  the  fair  inference  from  the  testimony  is  that 
their  object  was  to  buy  in  the  indebtedness,  and  were  only 
prevented  therefrom  by  the  proceedings  of  the  court  subor- 
dinates, which  enabled  Smith,  one  of  their  number,  to  be- 
come the  purchaser  at  $202.  We  think  the  evidence  tends 
to  show  an  abandonment  of  the  contract,  equivalent  to  a  re- 
scission of  it.  Fowler  v.  Johnson,  19  Ind.  207;  Shirley  v. 
Shirley,  7  Blackf.  452. 

It  is  not  true  that  the  deed  from  Carson  to  the  Morelands 
was  improperly  delivered  by  the  negligence  of  the  appellee's 
agents ;  it  was  never  delivered  to  the  Morelands  at  all.  When 
the  plaintiff's  agent,  in  obedience  to  a  subpoena  duces  tecum^ 
brought  said  deed  to  the  U.  S.  District  Court,  and  was  directed 
by  the  judge  of  said  court  to  leave  it  with  the  deputy  mar- 
shal, to  be  used  if  necessary  as  evidence  in  the  pending  suit, 
there  was  no  negligence  in  the  agent  in  obeying  that  direction, 
nor  in  afterwards  unsuccessfully  demanding  from  the  deputy 
the  return  of  the  deed. 

The  deputy's  wrongful  acts  in  refusing  to  return  the  deed 
to  the  appellee's  agent,  and  in  delivering  it  to  Hardy  with- 
out authority  from  the  appellee,  and  the  fact  that  Hardy,  in 
his  attempt  to  secure  the  land  for  himself,  took  said  deed  and 
put  it  in  his  safe  and  kept  it  there  eight  years  without  record- 
ing it,  do  not  show  any  negligence  in  the  appellee,  and  can 
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not  affect  his  title,  and  the  long  silence  of  the  appellee,  from 
1865  to  1882,  he  being  a  non-resident  and  ignorant  of  all  the 
aforesaid  contrivances,  can  not,  under  the  circumstances  de- 
tailed in  the  evidence,  injuriously  affect  his  rights.  He  com- 
menced this  suit  within  two  or  three  mouths  after  he  became 
acquainted  with  the  facts.  The  questions  as  to  the  regularity 
and  the  effect  of  the  confiscation  proceedings  will  be  consid- 
ered hereafter. 

The  appellee  proved  his  title;  he  made  a  deed  to  the 
Morelands  to  be  delivered  to  them  upon  condition ;  the  con- 
dition was  never  fulfilled.  The  Morelands  took  possession 
of  the  land  wrongfully ;  their  bond  for  a  deed  as  well  as  the 
une:[[ecuted  deed  of  Carson  to  them,  and  also  the  evidences 
of  their  indebtedness  to  Carson,  were  all  in  the  possession  of 
the  deputy  marshal  and  others  at  the  clerk's  office  of  the 
United  States  District  Court.  The  deed  was  never  delivered 
to  the  Morelands ;  it  was  procured  by  Hardy  from  thb  deputy 
marshal,  kept  in  his  safe  from  1865  to  1873,  and  was  then  re- 
corded. 

In  the  meantime  the  Morelands  had  made  a  deed  to  Alex- 
ander in  January,  1865,  which  was  recorded  in  1871.  Alex- 
bander  had  made  a  deed  to  Hardy  and  Russell  in  March,. 
1865,  recorded  in  1876.  Russell  had  made  a  deed  to  Hardy 
in  1866,  recorded  in  1868,  and  all  of  these  conveyances,  ex- 
cept the  last  one,  were  made  and  received  before  Hardy  got 
possession  of  the  deed  from  the  appellee  to  the  Morelands, 
and  they  were  all  made  without  any  delivery  of  that  deed  to 
the  Morelands,  and  without  anything  on  record  in  the  record- 
er's office  indicating  that  the  appellee's  title  therein  shown 
had  been  parted  with.  It  can  not  be  pretended  that  any  of 
these  conveyances  deprived  the  appellee  of  his  title.  Hardy 
knew  all  the  time  that  there  had  been  no  delivery  by  the  ap- 
pellee to  the  Morelands  of  his  deed  to  them,  but  finally,  in 
1873,  he  put  that  deed  on  record,  and  in  1880  conveyed  the 
land  to  Davis,  who,  in  1881,  conveyed  it  to  Henry.  There 
was  evidence  tending  to  show  that  Henry  and  Davis  were 
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purchasers  for  valae^  but  the  facts  in  relation  to  the  non-re- 
cording of  the  previous  deed  were  apparent  on  the  records, 
and,  even  without  such  &cts,  their  title  would  seem  to  be  no 
better  than  if  the  deed'  to  the  Morelands  had  been  forged  and 
put  on  record. 

If  a  grantee  gets  possession  of  the  deed  surreptitiously  on 
any  other  terms  than  by  fulfilling  the  condition^  there  has 
been  no  delivery  with  the  assent  of  the  grantor,  and  the  title 
could  not  bp  conveyed.    Harkreader  v.  Clayton^  31  Am.  R.  369. 

A  deed,  delivered  without  the  knowledge,  consent  or  ac- 
quiescence of  the  grantor,  is  no  more  effectual  to  pass  title  to 
the  grantee  than  if  it  were  a  total  forgery,  although  the  in- 
strument may  be  spread  upon  the  record,  and  innocent  pur- 
chasers are  not  protected.  John  v.  Hatfield,  84  Ind.  75;  Pom. 
Eq.  Jur.  735,  779,  807,  821 ;  Bigelow  Fraud,  156  ;  Austin  v. 
Dean,  40  Mich.  386;  Ramsey  v.  Riley,  13  Ohio,  157;  Van 
Amringe  v.  Morion,  4  Whart.  382.  These  cases  show  that 
<jven  if  the  appellants  purchased  in  good  faith  for  a  valuable 
consideration  and  without  notice,  such  facts  will  not  avail 
against  the  appellee,  his  equities  are  at  least  equal  to  those 
of  the  appellants,  and  in  equal  equities  the  legal  title  prevails. 

As  to  the  confiscation  proceedings,  it  may  be  observed  that 
the  United  States  had  no  authority,  under  the  Constitution, 
to  confiscate  the  land  of  the  appellee,  even  if  he  had  been  a 
traitor,  for  any  longer  period  than  during  his  life;  and  it 
may  be  observed  further  that  in  this  case  the  land  was  not 
confiscated ;  the  indebtedness  only  was  confiscated.  The  sug- 
gestion of  the  appellants  that  when  the  indebtedness  was  con- 
fiscated, the  appellee  thereby  lost  his  land,  can  not  be  sus- 
tained. But  it  is  not  necessary  here  to  determine  what  would 
be  the  effect  of  regular  proceeding's  in  confiscation,  because 
the  confiscation  proceedings  in  this  case  were  clearly  irregu- 
lar, and  were  of  no  validity  even  against  the  indebtedness. 

These  were  proceedings  to  take  private  property  for  public 
use,  without  compensation,  and,  therefore,  on  general  princi- 
ples, must  be  strictly  construed.     The  United  States  District 
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Court  is  a  court  of  limited  jurisdiction;  its  jurisdiction, 
therefore,  must  appear  on  the  face  of  the  proceedings.  GaU 
pin  V.  Page,  18  Wall.  360;  McCartyw.  State,  16  Ind.  310; 
Justice  V.  StaU,  17  Ind.  56 ;  Cobb  v.  StaU,  27  Ind.  133.  And 
when  it  has  acquired  jurisdiction  its  powers  must  be  strictly 
pursued. 

The  power  to  confiscate  the  property  of  rebels  in  the  loyal 
States  arises  upon  the  act  of  July  17th,  1862,  12  U.  S.' Stat- 
utes at  Large,  589. 

The  doctrine  that  when  a  court  has  once  acquired  jurisdic- 
tion, it  has  a  right  to  decide  every  question  which  arises  in  the 
cause,  and  that  its  judgment,  however  erroneous,  can  not  be 
collaterally  assailed,  **  is  only  correct  when  the  court  proceeds, 
after  acquiring  jurisdiction  of  the  cause,  according  to  the  es- 
tablished modes  governing  the  class  to  which  the  case  belongs, 
and  does  not  transcend,  in  the  extent  or  character  of  its  judg- 
ment, the  law  which  is  applicable  to  it.^'  Wijidsor  v.  3Ic- 
Veighy  93  U.  S.  274.  The  same  rule  has  been  otherwise  ex- 
pressed as  follows :  "  Jurisdiction  having  attached  in  the  origi- 
nal case,  everything  done  within  the  power  of  that  jurisdic- 
tion, when  collaterally  questioned,  is  to  be  held  conclusive 
of  the  rights  of  the  parties,  unless  impeached  for  fraud.'' 
ComeU  V.  Williams,  20  Wall  226. 

Therefore,  even  if  the  district  court  of  the  United  States 
had  acquired  jurisdiction  in  the  case  under  consideration,  its 
record  shows  upon  its  face  that  its  judgment  was  unauthor- 
ized by  law.  It  shows  that,  after  notice  by  publication,  the 
appellee  appeared  by  his  attorneys  and  filed  an  answer,  and 
that  his  appearance  and  answer  were  stricken  out,  and  judg- 
ment was  rendered  against  him  by  default.  The  pretext  for 
this  was  that  there  was  no  affidavit  of  the  appelloe\s  loyalty. 
The  effect  of  the  ruling  was  that  although  an  alleged  traitor, 
when  prosecuted,  was  entitled- to  a  notice  requiring  him  to 
appear,  yet  if  he  should  appear  he  could  not  be  heard  in  de- 
fence. In  McVeigh  v.  U.  S,,  11  Wall.  259,  the  proceedings 
were  similar.  There  the  defendant's  answer  was  stricken  from 
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the  files^  and  he  was  defaulted  because  he  was  a  resident  of 
Richmond,  within  the  Confederate  lines,  and  was  a  rebel. 
The  Supreme  Court,  on  a  writ  of  error,  reversed  the  judg- 
ment below,  and  Mr.  Justice  Swayne,  delivering  the  opinion 
of  the  court,  said  :  "  The  district  court  committed  a  serious 
error  in  ordering  the  claim  and  answer  of  the  respondent  to 
be  stricken  from  the  files.  As  we  are  unanimous  in  this  con- 
clusion, our  opinion  will  be  confined  to  that  subject.  The 
order  in  effect  denied  the  respondent  a  hearing.  It  is  al- 
leged that  he  was  in  the  position  of  an  alien  enemy,  and  hence 
could  have  no  locus  standi  in  that  forum.  If  assailed  there,, 
he  could  defend  there.  The  liability  and  the  right  are  insep- 
arable. A  different  result  would  be  a  blot  upon  our  juris- 
prudence and  civilization.  We  can  not  hesitate  or  doubt  on 
the  subject.  It  would  be  contrary  to  the  first  principles  of 
the  social  compact  and  of  the  right  administration  of  justice." 
This  was  on  error.  The  same  question  came  up  when  the 
aame  judgment  was  collaterally  attacked  in  an  action  of  eject- 
ment, in  the  case  of  Windsor  v.  McVeigh^  93  U.  S.  274.  Mr. 
Justice  Field,  delivering  the  opinion  of  the  court,  said : 
^*  It  was  not  within  the  power  of  the  jurisdiction  of  the  dis- 
trict court  to  proceed  with  the  case,  so  as  to  affect  the  rights  of 
the  owner  after  his  appearance  had  been  stricken  out.  *  *  For 
jurisdiction  is  the  right  to  hear  and  determine ;  not  to  deter- 
mine without  hearing.  And  where,  as  in  that  case,  no  ap- 
pearance was  allowed,  there  could  be  no  hearing  or  opportu- 
nity of  being  heard,  and,  therefore,  could  be  no  exercise  of 
jurisdiction.  By  the  act  of  the  court,  the  respondent  was  ex- 
cluded from  its  jurisdiction." 

The  foregoing  cases  show  that  the  aforesaid  confiscation 
proceedinjijs  were  of  no- avail  against  the -appellee,  even  if  ju- 
risdiction had  originally  been  properly  obtained. 

The  appellee  insists  that  jurisdiction  was  never  obtained  by 
the  district  court,  because  the  record  fails  to  show  any  seizure 
of  the  property  .under  executive  order  before  the  filing  of  the 
information.     This  point  seems  to  be  well  made.     In  United. 
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States  V.  Winchester,  99  U.  S.  372,  the  court  said :  "  But  upon 
another  ground,  apparent  upon  the  face  of  the  record,  the 
proceedings  and  decree  of  the  district  court  can  not  be  sus- 
tained. There  was  no  previous  seizure  of  the  property  under 
any  order  of  the  executive ;  and  such  seizure  was  an  essential 
preliminary  to  give  jurisdiction  to  the  court  to  adjudge  its 
forfeiture  and  decree  its  condemnation.  The  executive  seizure 
is  the  foundation  of  all  subsequent  proceedings  under  the  con- 
fiscation act.  Such  is  the  plain  import  of  the  law,  and  it  was 
so  held  by  this  court  in  Pelham  v.  Boaey  9  Wall.  103,  and  re- 
affirmed in  The  Confiscation  Gases,  20  id.  92." 

In  the  case  last  cited  from  20  Wallace,  it  was  held  that 
where  the  information  avers  that  on  a  day  named  a  seizure 
was  made  by  the  marshal  under  the  proper  executive  au- 
thority, and  where,  afler  a  monition  founded  on  such  informa- 
tion, default  has  been  made,  it  will  be  presumed,  afler  final 
judgment  and  condemnation,  that  the  requirements  of  the 
confiscation  act,  wliich  direct  that  a  seizure  be  made  prior  to 
filing  the  information,  and  that  this  seizure  be  by  order  of 
the  President  of  the  United  States,  have  been  complied  with. 
But  the  information  under  consideration  in  the  case  at  bar, 
contains  no  such  averments  and  fails  to  show  any- such  seiz- 
ure, nor  is  any  such  seizure  shown  in  any  part»of  the  record 
of  the  confiscation  proceedings. 

We  have  now  disposed  of  the  first  four  reasons  for  a  new 
trial.  The  fifth,  sixth,  seventh,  eighth  and  ninth  reasons  for  a 
new  trial  are  waived,  not  being  discussed  in  the  appellants' 
brief.  The  tenth,  eleventh,  twelfth  and  thirteenth  reasons 
for  a  new  trial,  present  as  errors  the  action  of  the  court  in 
permitting  the  appellee  to  answer  questions  in  reference  to  his 
loyalty  to  the  United  States  during  the  war  of  the  Rebellion. 

The  bill  of  exceptions  shows  that  the  objoction  to  each  of 
these  questions  was  that  "  it  is  not  competent  for  the  witness 
to  contradict  the  record  of  the  district  court  of  the  United 
States,  the  record  having  been  introduced  by  the  plaintiff, 
and  because  the  questions  are  irrelevant  and   immaterial.'* 
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The  appellee  was  seeking  to  show  a  fraudulent  combination 
to  deprive  him  of  his  property  by  colorable  confiscation  pro- 
ceedings which  were  in  fact  absolutely  void,  and  although  it 
be  conceded  that  he  failed  to  make  the  fraud  fully  appear,  the 
matter  objected  to  was  admissible  as  part  of  the  testimony 
teqding  in  that  direction.  In  a  certain  sense  the  testimony 
was  immaterial  and  irrelevant,  because  the  loyalty  or  disloy- 
alty of  the  plaintiff  could  not  affect  his  title  to  the  land,  but, 
regarded  as  irrelevant  and  immaterial,  the  admission  of  it 
was  a  harmless  error  which  could  have  no  effect  on  the  re- 
sult of  the  suit,  and  will  not  warrant  a  reversal  of  the  judg- 
ment Wayne  Oounty  Turnpike  Co.  v.  Berry,  5  Ind.  286-; 
McDermitt  v.  Hubanks,  25  Ind.  232. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellants. 
Filed  Feb.  13,  1884.    Petition  for  a  rehearing  overruled  June  25,  1884. 
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Practice. — Trial  withoui  Replfj. — Where  the  parties  to  an  action,  in  which 
there  is  an  affirmative  answer,  go  to  trial  without  a  reply  and  without 
any  objection  because  of  the  want  of  a  reply,  the  cause  will  be  treated 
on  appeal  as  if  a  reply  in  denial  had  been  filed. 

Same. — Demurrer. — Harmless  Error. — There  is  no  available  error  in  the 
sustaining  of  a  demurrer  to  a  good  paragraph  of  answer,  where  there 
remains  another  paragraph  sul>stantially  the  same. 

Same. — Assignment  of  Error. — Insinwiinns. — Motion  for  New  Tt^uU. — A  re- 
fusal of  the  court  to  consider  or  take  any  action  upon  instructions 
offered  by  a  party,  if  error,  would  be  ground  for  a  new  trial,  and  could 
not,  on  appeal,  be  specially  assigned  as  error. 

Same. —  Time  for  SubmiUing  Instructions. — A  party,  who  desires  special  in- 
structions to  be  given  to  the  jury,  must  deliver  them  to  the  court  before 
the  argument*  to  the  jury  commences,  and  is  not  entitled  to  have  any 
consideration  given  to  his  iijslruelions  offered  later. 


MAY  TERM,  1884.  427 

Hege  etoLv.  Newsom. 

Same. — Evidence, — Sustaining  Objeciicm,  to  Question. — Offer  of  Proof. — To  ren- 

.  der  available  as  error  the  sustaining  of  an  objection  to  a  question  pro- 
pounded to  a  witness,  the  record  should  show  that  the  party  asking  the 
question  stated  to  the  court  what  fact  or  facts  he  expected  to  prove. 

Sale. —  Warranly. — Measure  of  Damages, — The  measure  of  damages  for  a 
breach  of  warranty  as  to  the  quality  of  a  chattel  sold  is  the  difference 
between  the  actual  value  at  the  time  of  sale  and  the  value  which  the 
article  would  have  had  if  it  had  been  as  warranted. 

Same. — Return  (^  Ariide  Warranted, — The  buyer,  in  such  case,  need  not 
return  or  offer  to  return  the  article,  in  order  to  sustain  an  action  for  the 
breach  of  warranty,  or  to  set  it  up  as  a  defence  or  as  a  counter-claim 
in  an  action  for  the  price. 

Same. — Prpff  of  Value, — The  price  paid  or  contracted  for  by  the  buyer  is 
prima  fade  the  value  of  such  an  article  as  would  have  complied  with 
the  warranty. 

Same. — Burden  of  Proof . — To  reduce  the  contract  price  of  goods  sold,  and 
kept  and  used  by  the  buyer,  under  his  claim  of  a  breach  of  warranty 
of  their  quality,  the  burden  is  ppon  him  to  show  how  much  less  than 
that  price  the  goods  were  worth. 

Same. — ExamineUion  by  Buyer, — The  owner  of  certain  standing  trees  pointed 
out  a  certain  number  thereof  to  another  who  had  full  opportunity  to 
examine  them,  and  did  examine  them,  and  then  agreed  with  said  owner 
to  pay  him  for  the  particular  trees  examined,  on  the  basis  of  the  num- 
ber of  feet  which  the  logs  from  such  trees  would  make,  at  a  certain 
price  per  hundred  feet,  and  nothing  was  said  in  reference  to  the  quality 
of  lumber,  they  might  produce.  The  owner  thereupon  cut  down  and 
delivered  the  trees  in  logs. 

Hetd,  that  there  was  no  warranty  of  the  quality  of  such  logs. 

From  the  Bartholomew  Circuit  Court. 

J.  G.  OrVy  S.  Stanmfer  and  W,  7).  Stansifer,  for  appellants. 
N.  R,  Keye8,  for  appellee. 

Black,  C. — The  appellee  sued  the  appellants,  the  complaint 
containing  three  paragraphs.  The  first  was  upon  an  account 
for  saw-logs  sold  and  delivered,  for  hauling  the  same,  for 
sawing  done,  and  for  produce  sold  and  delivered.  The  sec- 
ond paragraph  alleged  a  contract  between  the  appellee  and 
the  ap{X'llants  for  the  sale  by  the  former  to  the  latter  of 
14,398  feet  of  logs  at  and  for  the  price  of  sixty-five  cent«  per 
hundred  feet,  and  for  the  hauling  of  the  same  by  the  appel- 
lee at  and  for  the  price  of  fifteen  cents  per  hundred  feet,  and 
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for  the  sawing  of  1,580  inches  of  logs  by  the  appellee  at  and 
for  the  price  of  three-fourths  of  a  cent  per  inch ;  and  alleged 
performance  by  the  appellee  and  acceptance  by  the  appellants^ 
and  their  &ilure  and  refusal  to  pay.  The  third  paragraph 
alleged  the  sale  by  the  appellee  to  the  appellants  of  14,398 
feet  of  logs,  and  the  receipt  of  the  same  by  the  latter  at  and 
for  the  agreed  price  of  eighty  cents  per  hundred  feet,  and  the 
failure  of  the  appellants  to  pay. 

The  appellants  demurred  to  the  first  and  second  paragraphs 
of  the  complaint ;  the  demurrers  were  overruled,  and  these 
rulings  have  been  assigned  as  errors;  but  the  appellants  have 
waived  the  errors,  if  any,  by  failing  to  discuss  the  rulings  in 
their  brief. 

The  appellants  answered  in  four  paragraphs,  the  first  of 
which  was  a  general  denial ;  the  second  was  an  answer  of 
set-off;  the  third,  pleaded  by  way  of  partial  defence,  set  up 
the  unmerchantable  character  of  part  of  said  saw-logs ;  the 
fourth  paragraph  set  up  the  unmerchantable  character  of  a 
portion  of  the  logs  as  a  counter-claim. 

The  appellee  demurred  to  the  second,  third  and  fourth  par- 
agraphs of  the  answer.  The  demurrer  to  the  second  paragraph 
was  overruled,  those  to  tlie  third  and  fourth  paragraphs  were 
sustained.  The  rulings  upon  the  demurrers  to  the  third  and 
fourth  paragraphs  have  been  assigned  as  errors. 

The  appellants  filed  two  additional  paragraphs  of  answer, 
numbered  fifth  and  sixth,  demurrers  to  which  were  over- 
ruled. The  record  does  not  show  that  a  reply  was  filed,  but 
the  parties,  without  any  objection  because  of  the  want  of  a 
reply,  went  to  trial ;  and  therefore  the  cause  is  to  be  regarded 
as  if  there  had  been  a  reply  in  denial  to  the  second,  fifth  and 
sixth  paragraphs  of  answer.  Counsel  for  both  parties  say 
in  their  briefs,  that  the  fifth  paragraph  was  substantially  the 
same  as  the  third  paragraph,  and  that  the  sixth  was  substan- 
tially the  same  as  the  fourth.  If,  then,  there  was  any  error 
in  sustaining  the  demurrers  to  the  third  and  fourth  para- 
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graphs,  the  appellants  were  not  harmed  thereby,  and  we  need 
not  inquire  as  to  the  sufficiency  of  those  paragraphs. 

There  was  a  verdict  for  the  appellee  for  $112.50.  A  mo- 
tion for  a  new  trial  made  by  the  appellants  was  overruled,  and 
judgment  was  rendered  on  the  verdict. 

After  the  close  of  the  evidence  and  during  the  progress  of 
the  argument  to  the  jury,  counsel  for  the  appellants  tendered 
to  the  court,  and  requested  it  to  give  to  the  jury,  two  special 
instructions  in  writing,  properly  numbered  and  signed  by 
counsel  for  the  defendants  as  such.  The  court,  on  the  ground 
that  these  instructions  were  not  presented  in  time,  refused  to 
consider  them  and  refused  to  endorse  thereon,  "  Refused  and 
excepted  to  by  defendants  at  the  time,''  or  "given,"  or  "given 
as  modified." 

This  action  of  the  court,  shown  by  bill  of  exceptions,  has 
been  assigned  as  error.  It  was  also  made  a  cause  in  the  mo- 
tion for  a  new  trial.  If  it  was  erroneous,  it  was  ground  for  a 
new  trial,  and  could  not  here  be  specially  assigned  as  error. 
But  there  was  no  error  in  the  court's  refusal.  The  statute 
requires  that  a  party  who  desires  special  instructions  to  be 
given  to  the  jury  shall  deliver  them  tO  the  court  before  the 
argument  to  the  jury  commences;  and  he  is  not  entitled  to 
have  any  consideration  given  to  such  instructions  tendered 
to  the  court  after  the  commencement  of  the  argument  to  the 
jury.  R.  S.  1881,  sections  533, 534 ;  OUam  v.  Shaw,  27  Ind. 
388;  Malady  v.  McEnary,  30  Ind.  273. 

On  the  trial,  the  appellants  asked  a  witness  testifying  in 
their  behalf  to  state  "what,  if  anything,  you  told  John 
Ritz  while  he  was  delivering  these  logs  about  any  of  the  logs 
not  being  worth  anything,  or  about  not  receiving  them  on 
account  of  their  not  being  fit  to  make  lumber  of."  The  ap- 
pellee objected  to  this  question,  and  the  court  sustained  the 
objection. 

We  can  not  say  that  this  ruling  was  erroneous,  for  the  rea- 
son, if  for  no  other,  that  the  appellants  did  not  state  to  the 
<jourt  what  fiict  or  fects  they  expected  to  prove. 
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This  has  beeu  decided  so  oflen  that  no  citation  of  authority 
can  be  needed. 

The  appellants  excepted  to  each  of  the  instructions  given 
to  the  jury.  We  will  consider  those  which  have  been  noticed 
by  counsel  in  argument. 

The  eighth  instruction  was  as  follows:  ^'But  if  you  find 
that  the  contract  bet\veen  the  parties  was  that  the  plaintiff 
was  to  receive  the  sum  of  eighty  cents  per  hundred  feet  for 
logs  delivered  by  him,  and  that  this  covered  ike  timber^  aMlng 
and  drawing,  then  the  measure  of  the  plaintiff^s  recovery  will 
be  determined  by  multiplying  the  number  of  hundred  feet 
delivered  for  which  the  defendants  would  be  liable  by  eighty 
cents^  and  this  product  would  be  his  damages  on  this  branch, 
of  the  question,  and  no  more." 

The  evidence  showed  that  in  the  negotiation  for  the  pur- 
chase of  the  logs  different  propositions  were  made  on  the  part 
of  the  appellants  to  the  appellee,  one  for  the  purchase  of  the 
logs  at  sixty-five  cents  per  hundred  feet,  the  timber  to  be  cut 
and  hauled  by  the  appellants;  another  for  the  purchase  of 
the  timber  at  sixty-five  cents,  to  be  cut  by  the  appellee  at 
three-fourths  of  a  cent  per  inch ;  another  for  the  purchase 
at  eighty  cents  per  hundred  feet  for  the  logs  delivered  at  the 
mill.  It  was  necessary  for  the  jury  to  determine  which  of 
these  propositions  was  accepted,  and  it  was  not  improper  for 
the  court  to  instruct  the  jury  how  to  arrive  at  the  damages 
upon  the  basis  of  the  proposition  to  pay  eighty  cents  per 
hundred  feet,  if  they  should  find  that  this  proposition  was  ac- 
cepted. The  objection  made  to  the  instruction  by  the  appel- 
lants relates  to  the  words  in  italics,  and  they  contend  that  the 
court,  in  effect,  said  that  if  th«  contract  to  deliver  at  eighty 
cents  per  hundred  feet  did  not  expressly  include  expense  of 
cutting  and  drawing,  the  plaintiff  could  recover  in  addition 
to  the  eighty  cents  per  hundred  his  expenses  for  cutting  and 
drawing. the  timber  to  the  place  of  delivery.  The  instruction 
was  plainly  incapable  of  such  a  construction,  and,  in  view  of 
the  evidence,  the  words  in  italics  were  not  improperly  used. 
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Objection  is  made  to  the  thirteenth  instruction.  In  the 
immediately  preceding  instructions  the  court  had  stated  that 
a  contract  of  the  character  described  in  said  preceding  in- 
structions would  bind  the  defendants  to  pay  the  stipulated 
price  for  such  logs  only  as  would  make  merchantable  lum- 
ber, and  for  the  number  of  feet  of  merchantable  lumber  they 
would  make.  In  the  thirteenth  instruction  the  court  told 
the  jury  that  under  such  a  contract  ^'  all  the  logs  that  were 
taken  by  the  defendants  and  the  lumber  used  by  them  will  be 
regarded  and  held  by  you  to  have  been  merchantable  lumber, 
and  the  defendants  will  be  held  to  pay  for  all  such  so  appro- 
priated by  them,  at  the  contract  price." 

There  was  evidence  that  a  portion  of  the  lumber,  about 
two  thousand  feet,  made  by  the  appellants  from  the  logs,  was 
not  merchantable,  and  was  not  fit  for  lumber,  and  that  it  was  cut 
up  by  the  appellants  and  used  as  fuel  by  them  in  their  mill. 

It  is  well  settled  that  the  measure  of  damages  for  a  breach 
of  warranty  as  to  the  quality  of  a  chattel  sold  is  the  differ- 
ence between  the  actual  value  of  the  article  at  the  time  of 
sale  and  the  value  it  would  have  had  if  it  had  been  as  war- 
ranted, and  that  the  buyer  need  not  return  or  offer  to  return 
the  article  in  order  to  sustain  an  action  for  the  breach  of  war- 
ranty, or  to  set  it  up  as  a  defence  or  as  a  counter-claim  in  an 
action  for  the  recovery  of  the  price.  Overbuy  v.  Lighty,  27 
Ind.  27;  Street  v.  Chaprrutn,  29  Ind.  142;  Booher  v.  Golds- 
borough,  44  Ind.  490;  Love  v.  Oldham,  22  Ind.  51 ;  Ferguson 
V.  Hosier,  58  Ind.  438. 

The  price  paid  or  contracted  for  by  the  buyer  is  prima  facie 
the  value  of  such  an  article  as  would  have  complied  with  the 
warranty.   Overbay  v.  Lighty, supra;  Street  v.  Chapman,  supra. 

In  view  of  the  evidence  as  to  the  unmerchantable  lumber 
appropriated  and  used  by  the  appellants,  it  is  insisted  on  their 
behalf  that  the  thirteenth  instruction,  which  directed  the 
jury  to  regard  all  the  lumber  used  by  the  appellants  as  mer- 
chantable lumber,  and  charged  the  jury  to  hold  the  appellants 
to  pay  for  all  the  lumber  appropriated  by  them  at  the  con- 
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tract  price,  was  misleading.  But  upon  examination  of  the 
record  we  do  not  find  that  there  was  any  evidence  as  to  the 
actual  vahie  of  this  portion  of  the  lumber  or  of  the  logs  from 
which  it  was  manufactured.  To  reduce  the  contract  price, 
the  burden  was  upon  the  appellants  to  show  how  much  less 
than  that  price  the  lumber  appropriated  sfnd  used  by  them 
was  worth.  Without  such  evidence  there  was  no  error  in 
the  thirteenth  instruction. 

Objection  is  also  made  to  the  nineteenth  instruction.  In 
it  the  jury  were  told  that  if  the  evidence  showed  that  the 
plaintiff  pointed  out  to  the  agent  of  the  defendants  a  certain 
number  of  trees,  and  the  agent  had  full  and  ample  opportu- 
nities to  examine  them^  and  did  examine  them,  and  then 
promised  and  agreed  with  the  plaintiff  to  pay  him  for  these 
particular  trees  on  a  basis  of  the  number  of  feet  which  the 
logs  from  such  trees  would  make,  at  a  specified  and  stipulated 
price  per  hundred  feet,  and  nothing  was  said  in  reference  to 
the  quality  of  lumber  they  might  produce,  and  that  the  plain- 
tiff accepted  this  proposition  and  cut  down  and  delivered  the 
trees  in  logs,  the  defendants  would  be  liable  to  pay  to  the 
plaintiff  the  price  agreed  upon  for  each  hundred  feet  of  logs 
so  cut  and  delivered  from  these  trees,  irrespective  of  their 
quality. 

There  was  evidence  to  which  this  instruction  was  perti- 
nent, and  we  think  that  the  facts  therein  supposed  did  not 
import  a  warranty. 

It  IS  claimed  that  the  amount  of  the  recovery  was  too  large. 
This  claim  is  based  upon  what  is  said  to  be  a  preponderance 
of  the  evidence.     We  can  not  weigh  conflicting  testimony. 

The  judgment  should  be  affirmed. 

Per  Curiam. — ^Upon  theforegoingopinion^  the  judgment 
is  affirmed,  at  the  costs  of  the  appellants. 
Filed  June  25, 1884. 
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Nichols  u.  Nichols  et  al,  ' — 

Judgment. — Default. — Complaint  for  Belief  Againti. — A  complaint  to  set 
aside  a  judgment  by  default,  which  fails  to  show  a  specific  defence  to  the 
action,  is  bad. 

Same. — Stunmons. — ISieriff^a  Betum. — A  sheriff's  return,  showing  service 
of  the  summons,  can  not  be  questioned  in  a  suit  to  set  aside  a  default 

Demubber. — Praciiee, — A  joint  demurrer  to  several  paragraphs  of  an  an- 
swer must  be  overruled  if  one  of  the  paragraphs  is  good. 

From  the  Montgomery  Circuit  Court. 

/.  Wright,  J.  M.  Sellers,  P.  8.  Kennedy,  W.  T.  Brush  and  T. 
S.  Rollins,  for  appellant. 

O.  W.  Paul  and  /.  E.  Humphries,  for  appellees. 

Franklin,  C. — Appellant,  on  the  5th  day  of  September, 
1881,  filed  an  amended  complaint  to  set  aside  a  default  and 
judgment  taken  and  rendered  against  him  on  the  —  day  of 
September,  1879,  the  original  complaint  herein  having  been 
filed  August  25th,  1881. 

The  defendants  answered  in  five  paragraphs.  A  demurrer 
was  sustained  to  the  second,  and  overruled  to  the  third,  fourth 
and  fifth  paragraphs,  the  first  being  a  denial. 

A  reply  was  filed  in  two  paragraphs,  the  first  being  a  denial. 
There  was  a  trial  by  the  court,  finding  for  defendants,  and, 
over  a  motion  for  a  new  trial,  judgment  was  rendered  for 
the  defendants. 

The  only  error  assigned  and  insisted  upon  is  the  overrul- 
ing of  the  demurrer  to  the  third,  fourth  and  fifth  paragraphs 
of  the  answer. 

We  first  examine  as  to  the  sufficiency  of  the  complaint,  for 
the  reason  that  a  bad  answer  is  good  enough  for  a  bad  com- 
plaint, and  if  the  complaint  Ts  bad,  and  a  demurrer  has  been 
overruled  to  the  answer,  it  makes  no  difference  whether  the 
answer  is  good  or  bad. 

The  complaint  alleges,  in  substance^  the  commencement  of 
Vol.  96.-28 
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the  original  suit,  then  sets  out  a  copy  of  the  complaint  therein^ 
with  an  accompanying  exhibit  of  a  trust  deed  to  one  Wilson 
in  part  for  the  use  of  the  defendants  herein  and  plaintiffs 
therein,  executed  by  this  plaintiff  and  wife.  It  then  avers 
tltat  the  summons  therein  "  was  regularly  issued  in  said  case 
to  the  sheriff  of  Marion  county  for  the  then  defendant  George 
D.  Nichols,  and  was  afterwards  returned  endorsed  as  follows,  as 
to  said  Nichols :  *  Served  by  reading  and  delivering  a  copy  of 
this  writ  to  George  D.  Nichols,  August  14th,  1879.  John 
T.  PRE8SI.EY,  Sheriff  of  Marion  County/^' 

It  then  alleges  the  default  and  judgment  on  the  —  day 
of  September  following.  It  then  avers  that  the  judgment 
was  rendered  without  any  notice  to  him ;  that  no  summons 
in  said  case  had  been  served  upon  him,  and  that  he  had  no 
knowledge  of  said  proceedings  and  judgment  for  more  than 
one  year  after  said  judgment  was  rendered;  that  the  sum- 
mons had  been  served  upon  another  man  of  the  name  of 
George  D.  Nicholas,  but  not  upon  this  plaintiff;  that  he  has 
a  "good  and  meritorious  defence  to  a  large  part  of  the  claim 
sued  for  in  said  complaint,  in  this,  to  wit,  that  he  did  not  and 
does  not  owe  said  plaintiffs  any  sum  whatever,  except  about 
$1,200;  that  the  judgment  is  wrongful  and  without  any 
foundation."  Making  William  Dunkle  and  Rebecca  Dunkle 
defendants,  alleging  that  they  had  purchased  the  land  the 
title  to  which  had  been  by  said  judgment  decreed  quieted  in 
said  plaintiffs  therein.  It  contains  no  offer  to  pay  the  amount 
admitted  to  be  due. 

This  plaintiff  had  been  the  guardian  of  the  plaintiffs  in  the 
original  suit,  and  in  that  suit  they  charged  him  with  having 
invested  a  large  amount  of  their  money  in  lands  in  his  own 
name,  which  he  held  in  trust  for  them,  and  which  they  re- 
covered and  had  their  title  quieted  to  in  said  suit,  and  recov- 
ered a  judgment  for  $2,000  for  other  moneys  belonging  to 
them,  which  he  had  converted  to  his  own  use. 

The  complaint  to  set  aside  the  default  and  judgment  fails  to 
deny  the  use  and  investment  of  his  wards'  money  in  the  pur- 
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chase  of  lands  in  his  own  narae^  and  does  not  show  any  de- 
fence to  that  charge^  if  the  default  and  judgment  should  be 
set  aside. 

A  complaint  to  set  aside  a  default  and  judgment,  in  order 
to  be  good,  must  specifically  allege  a  defence ;  a  general  charge 
that  the  complaint,  in  relation  to  the  land,  "  was  wholly  wrong- 
ful and  without  any  foundation,"  is  not  suflScient.  Lake  v. 
Jones,  49  Ind.  297;  Bristor  v.  Galvin,  62  Ind.  352;  Slaffle 
V.  Bodmer,  75  Ind.  330;  Lee  v.  Basey,  85  Ind.  643.  But 
there  is  a  more  fatal  objection  urged  to  this  complaint ;  it  seeks 
to  contradict  the  return  of  the  sheriff  upon  the  summons. 
This  can  not  be  done.  The  return  of  the  sheriff  of  service 
upon  the  summons  is  conclusive  against  the  defendant  in  the 
action. 

This  complaint  shows  that  the  summons  in  the  original  case 
was  returned  by  the  sheriff  endorsed,  "  Served  by  reading  and 
delivering  a  copy  of  this  writ  to  George  D.  Nichols."  And 
the  plaintiff  in  this  case  can  not  be  permitted  now  to  success- 
fully allege  that  the  summons  was  not  served  upon  him,  but 
upon  one  "  George  D.  Nicholas."  If  the  sheriff  made  a  false 
return  appellant  must  look  to  him  for  indemnity,  if  he  has 
been  damaged  thereby,  and  can  not  have  the  default  and  judg- 
ment set  aside  on  that  account.  Bowell  v.  Klein,  44  Ind.  290 
(15  Am.  R.  235) ;  Splahn  v.  Gillespie,  48  Ind.  397;  Johnson 
V.  Patterson,  59  Ind.  237 ;  Stockton  v.  Stockton,  59  Ind.  574 ; 
Hume  V.  Gonduitt,  76  Ind.  598 ;  Birch  v.  Frantz,  77  Ind.  199 ; 
Johnston,  etc..  Go.  v.  Bartley,  81  Ind.  406;  Goan  v.  Glow,  83 
Ind.  417 ;  Krug  v.  Daiyis,  85  Ind.  309. 

Considering  the  return  of  the  sheriff  of  service  of. process 
upon  the  appellant,  in  the  original  action,  as  conclusive  against 
him,  there  is  no  sufficient  reason  shown  why  he  did  not  ap- 
pear and  set  up  his  defence  in  the  original  action.  The  com- 
plaint to  set  aside  the  default  and  judgment  was  insufficient, 
and  there  was  no  error  in  overruling  the  demurrer  to  the 
third,  fourth  and  fifth  paragraphs  of  the  answer. 

If  this  were  not  so,  the  demurrer  was  a  joint  demurrer  to 
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the  second,  third,  four  and  fifth  paragraphs  of  the  answer, 
and  the  assignment  of  errors  is  a  joint  assignment  upon  the 
overruling  of  the  demurrer  to  the  third,  fourth  and  fifth  para- 
graphs of  the  answer.  If  any  one  of  the  paragraphs  to 
which  the  demurrer  was  overruled  is  good,  there  was  no 
error  in  overruling  the  demurrer. 

The  answer  was  filed  by  Dunkle  and  wife,  and  the  fourth 
paragraph  thereof  substantially  alleges  the  bringing  of  the 
original  suit  and  the  rendition  of  the  judgment,  embracing 
therein  a  copy  of  the  judgment,  which  states,  "  It  appearing 
from  the  writ  issued  in  this  cause,  with  the  sheriff ^s  return 
endorsed  thereon,  to  wit  (insert),  that  the  same  was  served 
on  the  defendants,  George  D.  and  Sarah  Nichols,  more  than 
ten  days  before  the  first  day  of  the  present  term  of  this  court^ 
to  wit,  on  the  21st  day  of  August,  1879. 

"That  on  the  faith  of  said  judgment,  and  believing  that 
said  decree  and  judgment  were  valid  and  binding,  and  with- 
out any  knowledge  of  any  defect  in  or  want  of  service  of 
summons  on  said  George  D.  Nichols,  they,  in  good  faith, 
purchased  said  land  in  said  decree  described  of  the  said 
James  A.  B.  Nichols,  Harriet  J.  Killen  and  Mary  Nichols, 
widow  of  the  said  William  H.  Nichols,  on  the  —  dav  of 
March,  1881,  and  before  the  plaintiff  had  taken  any  steps  to 
have  the  said  default  and  judgment  set  aside,  the  complaint 
in  this  case  not  being  filed  until  the  25tli  day  of  August, 
1881,  and  had  paid  a  large  portion  of  the  purchase-money, 
to  wit,  $2,000,  and  had  assumed  the  payment  of  the  Dundee 
Trust  and  Investment  Company's  mortgage  thereon  for  $4,- 
000,  and  since  that  time  have  been  compelled  to  pay  the 
same  with  $694.94  interest  thereon,  which  mortgage  was  ex- 
ecuted by  said  George  D.  Nichols  on  said  land,  and  is  now 
fully  paid  off  by  these  defendants,  on  the  faith  of  the  decree 
and  judgment  aforesaid,  and  the  purchase  and  conveyance  of 
said  land  aforesaid,  and  that  they  are  in  full  possession  of 
said  land  under  said  purchase,  and  were  so  in  possession  be- 
fore the  commencement  of  this  suit/' 
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We  think  this  paragraph  of  answer  stated  facts  sufficient 
to  bar  the  plaintiff  from  having  said  default  and  judgment 
set  aside  for  the  want  of  the  service  of  process  upon  him, 
when  the  record  shows  there  was  such  service.  And  with- 
out discussing  the  other  paragraphs  of  answer  to  which  the 
demurrer  was  overruled,  we  think  there  was  no  error  in 
overruling  the  demurrer. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion^  that  the  judgment  be  in  all  things  affirmed,  with  costs* 

Filed  June  25, 1884. 
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Henderson  v.  The  State,  ex  rel.  Baldwin,  Attorney      ^^  _  ^j 

General. 

AuDrroB  of  State's  Fees. — Public  Officer. — Insurance  Law  of  March  Sdy 
1877, — Duiiea  of  Aiidilor. — Statute  CoTutruecL — Fees  are  compensation  given 
by  law  to  public  officers  for  official  services  rendered  to  individuals. 
The  insurance  law  of  March  3d,  1877,  imposed  the  discharge  of  new  and 
additional  duties  upon  the  auditor  of  state  in  relation  to  foreign  in- 
surance companies  doing  business  in  this  State,  and  authorized  such 
auditor  to  charge  and  collect,  for  his  services  in  the  discharge  of  such 
duties,  certain  new  and  additional  fees ;  and  as  the  law  did  not  provide 
for  the  application  of  such  fees,  when  imposed  and  collected,  in  any 
different  way  or  to  any  different  purpose,  they  became  and  were  the 
property  of  the  auditoi  of  state. 

Same. — Act  of  March  S4thj  1S79, — Retroactive  or  Prospective  Legislation,  —Stat- 
utory Consti'uction. — It  is  a  maxim  of  the  law  that  statutes  must  be  con- 
strued prospectively,  unless  their  language  plainly  imports  a  different 
intention  on  the  part  cf  the  Legislature.  The  act  of  March  24th,  1879 
(section  6627,  R.  S.  1881 ),  which  requires  the  auditor  of  state  to  pay  into 
the  state  treasury  a  specified  percentage  of  all  fees  by  him  collected  in 
the  insurance  and  land  departments  of  his  office,  is  not  retroactive  in  its- 
terms,  but  was  manifestly  intended  to  be  prospective  in  its  effect  and 
operation. 

GoBTB. — Suit  by  State  on  Relation  of  State  Officer. — Relator  Chargeable  with 
Coats. — Payment  of  Relator's  Costs  by  State. — Where  suit  is  brought  by 
the  State,  on  the  relation  of  the  attorney  general  or  other  state  officer^ 
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for  the  recovery  of  money  or  property  claimed  by  the  State,  the  relator 
is  liable  for  costs,  "  and  all  costs  taxed  against  such  relator  shall  be  paid 
by  the  State." 

From  the  Johnson  Circuit  Court. 

S.  Clay  pool y  W,  A,  Ketcham,  G,  W.  Grubbsy^D.  D.  Banth^ 
W.  R.  Harrison,  W.  E.  McCord  and  J,  Finch,  for  appellant. 

J.  H.  Jordan,  D.  P.  Baldwin,  F,  T.  Hord,  Attorney  Gen- 
eral, A.  0,  Harris,  and  W.  H.  Oalkins,  for  appellee. 

HoWK,  C.  J. — The  appellant^  Ebenezer  Henderson,  was  the 
auditor  of  state  for  this  State  for  two  full  terms  of  two  years 
each,  beginning  on  the  26th  day  of  January,  1875,  and  ending 
with  the  25th  day  of  January,  1879.  During  his  second  term 
of  office,  to  wit,  on  the  third  day  of  March,  1877,  the  General 
Assembly  passed  an  act  entitled  ^^An  act  to  amend  section  one 
of  an  act  entitled  *  An  act  regulating  foreign  insurance  com- 
panies doing  business  in  this  State,  prescribing  the  duties  of 
the  agents  thereof,  and  of  the  auditor  of  state  in  connection 
therewith,  and  prescribing  penalties  for  the  violation  of  the 
provisions  of  this  act,^  approved  December  21st,  1865,  and 
adding  supplemental  sections  thereto."  By  reason  of  an 
emergency  declared  in  the  body  of  the  law,  this  act  was  in 
force  from  and  after  its  passage.  Section  3  of  this  act,  being 
section  3773,  R.  S.  1881,  reads  as  follows: 

"  When,  by  the  laws  of  any  other  State,  any  taxes,  fines, 
penalties,  licenses,  fees,  deposits  of  money  or  securities,  or 
other  obligations  or  prohibitions  are  imposed  upon  insur- 
ance companies  of  this  or  other  States,  or  their  agents,  greater 
than  are  required  by  the  laws  of  this  State,  then  the  same 
obligations  and  prohibitions,  of  whatever  kind,  shall,  in  like 
manner  for  like  purposes,  be  imposed  upon  all  insurance  com- 
panies of  such  States  and  their  agents.  All  insurance  com- 
panies of  other  Nations,  under  this  section,  shall  be  held  as 
of  the  State  where  they  have  elected  to  make  their  deposit 
and  establish  their  principal  agency  in  the  United  States." 

After  this  section  became  in  force,  on  March  3d,  1877,  un- 


MAY  TERM,  1884.  439 

Henderson  v.  The  State,  ex  rel,  Baldwin,  Attorney  General. 

Jer  and  by  force  of  its  provisions,  the  appellant,  Henderson, 
as  auditor  of  state,  imposed  and  collected  upon  and  from  in- 
surance companies  of  other  states,  or  their*  agents  in  this 
State,  fees  "  greater  than  are  required  by  the  laws  of  this 
State,''  the  excess  thus  imposed  and  collected  amounting  in 
the  aggregate  to  the  sum  of  $14,412.  The  question  for  de- 
cision in  this  case,  and  the  oi^ly  question,  is  this :  To  whom 
did  the  fees  thus  collected  belong?  The  appellant's  counsel 
insist,  that  the  fees  imposed  and  collected  by  the  appellant, 
under  the  provisions  of  section  3773  above  quoted,  were  a 
part  of  the  emoluments  of  his  office,  .and  that  he  collected 
and  retained  them,  because  the  law  gave  them  to  him  in  part 
-compensation  for  his  services  as  auditor  of  state.  On  behalf 
of  the  State,  it  is  urged  by  the  attorney  general  and  his  as- 
sociate counsel,  that  the  fees  iu  question  were  collected  by 
the  appellant  for  the  State,  because  the  law  required  him  to 
<;ollect  them  for  the  State,  and  did  not  give  them  to  him  as 
emoluments  of  his  office. 

In  considering  the  question  presented  for  decision,  it  will 
be  observed  that  section  3773,  supra,  is  not  an  amendment  of 
any  prior  law  of  this  State.  It  is  supplemental  to  the  act  of 
December  21st,  1865,  regulating  foreign  insurance  companies 
doing  business  in  this  State,  and  none  of  its  provisions  are  to 
be  found  in  any  previous  law.  It  is  to  be  construed  and  in- 
terpreted, therefore,  as  if  it  were  an  original  enactment,  in 
connection  with  the  other  supplemental  section.  It  may  be 
well,  however,  before  proceeding  to  the  examination  of  the 
new  legislation  of  March  3d,  1877,  to  notice  briefly  the  prior 
.statutes  of  this  State  in  relation  to  foreign  insurance  companies. 

The  first  statutory  provisions  of  this  State,  concerning  for- 
-eign  insurance  companies  and  their  agents,  were  contained  in 
section  56  of  the  act  of  June  17th,  1852,  "for  the  incorpora- 
tion of  insurance  compa;iies,  defining  their  powers,  and  pre- 
scribing their  duties."  1  G.  &  H.  397.  This  section  56  was 
amended  by  an  act  approved  March  2d,  1855.  1  G.  &  H. 
398.     Both  the  original  and  amended  sections  were  declared. 
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by  this  court,  to  be  unconstitutional  and  void.  Igoe  v.  Staie^ 
14  Ind.  239 ;  Grubbs  v.  State,  24  Ind.  295.  The  case  last 
cited  was  decided  at  the  May  term,  1865,  of  this  court. 

On  December  21st,  1865,  an  original  act  was  approved,  en- 
titled ^'An  act,  regulating  foreign  insurance  companies,  doing 
business  in  this  State ;  prescribing  the  duties  of  the  agents 
thereof,  and  of  the  auditor  of  state  in  connection  therewith,  and 
providing  penalties  for  the  violation  of  provisions  of  this  act.'' 
This  act  may  be  said  to  be  the  first  valid  legislation  of  this  State 
regulating  foreign  insurance  companies  as  such ;  and,  except 
as  amended,  it  is  still  the  law.  In  section  3  of  this  act  it  was 
originally  provided  as  follows :  "  The  auditor  of  state  shall 
be  entitled  to  five  dollars  in  each  case,  for  the  examination 
of  the  statement,  and  investigation  of  the  evidences  of  invest- 
ment, and  two  dollars  for  each  certificate  of  authority,  issued 
under  the  provisions  of  this  act,  to  be  paid  by  the  agent  or 
agents  applying  for  the  same."   Acts  1865,  Spec.  Sess.,  p.  107. 

This  section  3  remained  in  force  until  August  24th,  1875^ 
when,  by  an  act  approved  March  12th,  1875,  it  was  amended 
so  as  to  provide  that  "The  auditor  of  state  shall  charge  and 
collect,  for  the  State  of  Indiana,"  the  same  fees  mentioned  in 
the  original  section ;  that  on  certain  named  days  in  each  year 
he  shall  "  make  to  the  treasurer  of  state  a  sworn  statement 
of,"  inter  alia,  "the  entire  receipts  therefor  since  his  last  re- 
port ;  and  shall  pay  over  to  the  treasurer,  to  go  into  the  gen- 
eral fund  of  the  State,  the  entire  amount  of  such  receipts,  less 
twenty-five  per  cent,  thereon,  which  he  may  retain  for  his 
services  in  collecting  the  same."  This  amended  section  3  is 
still  in  force,  being  section  3767,  R.  S.  1881. 

The  next  legislation  of  this  State,  concerning  foreign  in- 
surance companies,  is  the  act  of  March  3d,  1877,  first  referred 
to  in  this  opinion.  We  have  said  that  the  two  supplemental 
sections  of  this  act  were  not  amendatory,  but  original  legis- 
lation. By  the  first  of  these  sections,  being  section  2  of  the 
act  and  section  3772,  R.  S.  1881,  new  duties  were  imposed 
and  new  powers  conferred  upon  the  auditor  of  state  in  rela- 
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tion  to  foreign  insurance  companies  doing  business  in  this 
State.  So,  also,  in  section  3773,  above  quoted,  new  and  im- 
portant duties  are  imposed  upon  the  auditor  of  state  in  regu- 
lating the  business  of  foreign  insurance  companies  and  their 
agents  in  this  State.  In  section  3772  it  is  provided :  ^^ Fifth. 
The  ex{)ense  of  all  examinations,  entries,  and  publications,  as 
in  this  section  provided,  shall  be  paid  by  the  company."  But, 
for  the  payment  of  all  other  expenses  incident  to  the  proper 
discharge  of  his  new  duties,  and  for  a  compensation  for  his 
services  in  the  premises,  the  auditor  of  state  could  look  alone 
to  the  new  and  additional  fees,  which,  under  section  3773,  he 
was  authorized  to  impose  upon,  and  collect  from,  the  insur- 
ance companies  of  certain  States,  and  their  agents. 

This  brings  us  to  the  consideration  of  the  question  already 
stated  in  this  opinion.  To  whom,  under  the  law,  did  the  new 
and  additional  fees  belong,  which  were  imposed  and  collected 
by  the  appellant  during  his  second  term  of  office  ?  The  word 
fee,  as  incident  to  an  office,  means  a  reward  or  compensation 
paid  to  the  holder  of  an  office,  which  he  is  entitled  by  law  to 
impose  and  collect  for  an  official  service.  Fees  are  compen- 
sation given  by  law  to  public  officers  for  official  services  ren- 
dered to  individuals.  Musser  v.  Good,  1 1  Serg.  &  R.  247 ; 
TiUman  v.  Wood,  58  Ala.  578.  See,  also,  Wallace  v.  Board, 
etc.,  37  Ind.  383;  Fidk  v.  Board,  etc.,  46  Ind.  150. 

Whenever  the  General  Assembly  authorizes  by  new  legisla- 
tion the  imposition  and  collection  by  a  public  officer  of  new 
and  additional  fees  for  the  discharge  of  new  and  additional 
duties,  we  are  of  opinion  that  such  fees,  ex  vi  termini,  when  im- 
posed and  collected,  belong  to  and  are  the  property  of  such 
public  officer,  unless  the  law-making  power  has  clearly  in- 
dicated, in  such  legislation,  that  such  fees  shall  be  applied  in 
a  diffijrent  way,  or  to  a  different  purpose.  That  is,  in  such 
a  case,  no  prior  legislation  would  affect  or  control  the  appro- 
priation of  such  fees  by  such  public  officer  to  his  own  use  and 
purpose.  In  the  case  in  hand,  we  do  not  doubt  that  the  new 
and  additional  fees,  imposed  and  collected  by  the  appellant 
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as  auditor  of  state,  under  the  provisions  of  section  3773,  and 
in  controversy  herein,  belonged  to  him  of  right,  and  were  hLs 
sole  and  separate  property.  We  are  strengthened  and  con- 
.  firmed  in  this  opinion  by  the  action  of  the  Greneral  Assembly 
in  the  passage  of  an  act  entitled,  "An  act  prescribing  certain 
duties  of  the  auditor  of  state,"  approved  March  24th,  1879. 
By  virtue  of  an  emergency  declared,  this  act  was  in  force  from 
and  after  the  date  of  its  approval,  which  was  about  two 
months  aft^r  the  expiration  of  the  appellant's  second  term  of 
ofiSce  as  auditor  of  state.  The  act  contains  a  single  section, 
being  section  5627,  R.  S.  1881,  and  reads  as  follows: 

"  It  shall  be  the  duty  of  the  auditor  of  state  to  pay  into 
the  state  treasury  seventy-five  per  centum' of  all  fees  by  him 
collected  under  the  provisions  of  the  third  section  of  the  act 
of  March  3d,  1877  (section  3773),  and  of  all  other  fees  what- 
ever collected  by  him,  on  account  of  services  rendered  in  the 
insurance  department  and  in  the  land  depactment  of  his  of- 
fice. Said  auditor  of  state  shall  be  entitled  to  retain,  for  his 
services  in  collecting  such  fees,  the  sum  of  twenty-five  per 
cent,  thereon,  and  no  more." 

In  the  language  of  this  act  and  of  its  title,  there  is  a  clear 
recognition  by  the  Legislature  of  the  fact  that  it  was  not  the 
duty  of  the  auditor  of  state,  before  the  passage  of  such  act,  to 
account  for  and  pay  into  the  state  treasury  the  whole  or  any 
part  of  the  fees  collected  by  him,  under  the  provisions  of  sec- 
tion 3773,  or  in  the  land  department  of  his  office.  In  other 
words,  the  passage  of  such  act  was  a  virtual  concession  of  the 
fact,  on  the  part  of  the  law-making  power  of  the  State,  that, 
before  that  time,  the  auditor  of  state  was  entitled  of  right  to 
all  the  fees  imposed  and  collected  by  him  under  section  3773, 
and  to  all  the  fees  collected  by  him  in  the  land  department  of 
his  office.  Further  than  this,  the  act  of  March  24th,  1879, 
section  5627,  above  quoted,  is  not  retroactive  in  its  terms,  but 
was  manifestly  intended  to  be  prospective  in  its  effect  and 
operation.  It  is  a  maxim  of  the  law  that  statutes  must  be 
construed  prospectively,  unless  they  plainly  import  a  different 
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iDtention  on  the  part  of  jbhe  Legislature.  Pritehard  v.  Spen' 
cer,  2  lad.  486 ;  Hopkins  v.  Jones,  22  Ind.  310 ;  Dale  v.  Fris- 
bie,  59  lud.  530.  We  express  no  opinion  in  regard  to  section 
5627,  further  than 'to  say  that  it  was  not  retroactive ;  we  have 
referred  to  it  in  this  opinion  only  for  the  purpose  of  argument. 

Our  conclusion  is  that  the  State  has  no  valid  or  legal  claim 
against  the  appellant^  Ebenezer  Henderson,  for  or  on  account 
of  the  whole  or  any  part  of  the  fees  collected  by  him  as  aud- 
itor of  state,  under  section  3773,  supra,  or  of  the  fees  collected 
by  him,  as  such  auditor,  in  the  land  department  of  his  office. 
No  other  claim  or  demand  is  asserted  against  the  appellant  in 
either  of  the  four  paragraphs  of  appellee's  complaint,  or  in 
the  bill  of  particulars  filed  therewith  in  this  action.  The  ap- 
pellant's demurrers  to  each  of  the  paragraphs  of  complaint, 
for  the  alleged  insufficiency  of  the  facts  therein  to  constitute 
a  cause  of  action,  were  overruled  by  the  court,  and  these  rul- 
ings the  appellant  has  assigned  here  as  errors.  For  the  rea- 
sons given  we  are  of  opinion  that  these  errots  are  well  as- 
signed, and  that  the  court  ought  to  have  sustained  the  appel- 
lant's demurrers  to  each  and  all  of  the  paragraphs  of  appellee's 
complaint 

This  conclusion  renders  it  unnecessary  for  us  to  consider 
or  decide  any  of  the  questions  arising  under  the  alleged  error 
of  the  court  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrers  to  each 
paragraph  of  complaint,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Filed  Jan.  8,  1884. 

On  Petition  for  a  Rehearing. 

HowK,  J. — On  the  8th  day  of  January,  1884,  the  judg- 
ment below  in  this  cause  was  reversed  by  this  court  at  the 
costs  of  the  appellee's  relator,  the  attorney  general  of  the 
State  at  the  time  the  suit  was  commenced.  Since  then,  an 
earnest  petition  has  been  filed,  by  and  on  behalf  of  the  at- 
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torney  general,  wherein  we  are  asked  to  set  aside  our  judg- 
ment against  him  for  costs.  The  point  is  made  that  "  the 
State  is  not  liable  for  costs,  and  when  the  State  institutes  an 
action,  on  the  relation  of  the  attorney  general  or  other  pub- 
lic officer,  such  officer  is  not  liable  for  costs,  unless  the  stat- 
ute so  expressly  provides."  It  is  doubtless  true,  as  a  general 
rule,  that  the  State  is  not  liable  for  costs,  and  especially  so  in 
criminal  causes,  which  are  prosecuted  by  and  in  the  name  of 
the  State.  '^  Costs  are  given  or  withheld  by  statute.  Smiih 
V.  State,  5  Ind.  541,  and  Dearinger  v.  Ridgeway,  34  Ind.  54/* 
SMioht  V.  State,  56  Ind.  173. 

Section  593,  R.  S.  1881,  of  the  civil  code,  provides  as  fol- 
lows :  "  Relators,  and  persons  and  corporations  for  whose 
use  an  action  is  brought,  whether  such  use  is  shown  by  the 
pleadings  of  the  plaintiff  or  defendant,  shall  be  liable  for 
costs  jointly  with  the  actual  parties  to  the  action ;  but  whea 
the  State  is  plaintiff,  the  relator  only  shall  be  liable,  and 
judgment  for  costs  shall  be  rendered  accordingly."  Liter- 
ally construed,  and  giving  the  words  used  "  their  plain,  or 
ordinary  and  usual  sense,"  as  required  by  the  first  rule  for 
the  construction  of  statutes  (section  240,  R.  S.  1881),  there 
can  be  no  doubt,  we  think,  that  the  section  quoted  fully  au- 
thorized and  warranted  our  judgment  against  the  relator  for 
costs  in  this  cause.  It  is  said,  however,  by  the  attorney 
general  that  "  this  section  of  the  statute  applies  to  cases  w^here 
the  relator  is  the  party  in  interest,  and  does  not  apply  to  a 
relator  acting  for  and  on  behalf  of  the  State."  It  is  claimed 
that  this  court  has  decided  that,  in  such  cases,  the  relator  is 
not  liable  for  costs;  and,  in  support  of  this  claim, appellee's 
counsel  cite  the  case  of  f^nte,  ex  reL,  v.  Board,  etc,  85  Ind. 
489.  It  can  hardly  be  said  that  the  opinion  in  that  case 
affords  very  much,  if  any,  support  to  the  claim  of  the  ap- 
pellee in  the  case  in  hand.  In  the  case  cited,  it  is  said  :  "  The 
question  of  costs  is  one  over  which  the  courts  in  many  cases 
have  a  discretion,  and  this  being  a  case  in  which  the  State 
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was  practically  the  plaintiff,  and  one  of  its  subordinate  mu- 
nicipal corporations  was  defendant,  involving  questions  con- 
cerning the  custody  and  control  of  public  funds,  we  do  not 
feel  at  liberty  to  say  that  the  court  erred  in  refusing  to  ren- 
der judgment  against  the  relator  for  costs."  This  is  all  that 
was  said  by  the  court,  in  that  case,  upon  the  point  now  under 
consideration,  and  we  do  not  regard  it  as  decisive  of  the 
question. 

If  the  ultimate  payment  of  the  costs  taxed  against  the  re- 
lator, in  such  a  case  as  the  one  at  bar,  fell  upon  him  person- 
ally out  of  his  own  private  means,  there  would  be  much  force 
in  his  claim,  that  he  should  not  be  held  liable  for  such  costs, 
notwithstanding  the  plain  provisions  of  section  593  above 
quoted.  It  is  provided,  however,  in  section  5585,  R.  S.  1881, 
in  force  since  May  6th,  1853,  that  "  For  breach  of  the  condi- 
tion of  any  official  bond,  by  which  the  State  is  injured,  the 
Governor  shall  direct  suit  to  be  brought,  upon  his  own  rela- 
tion, unless  otherwise  provided  by  law ;  and  all  costs  taxed 
against  such  relator  shall  be  paid  by  the  State."  This  sec- 
tion of  the  statute  has  i^ever  been  expressly  repealed,  but  its 
provisions  are  still  in  full  force,  except  that  all  suits  therein 
provided  for,  under  the  provisions  of  section  5668,  R.  S. 
1881,  in  force  since  March  10th,  1873,  must  be  brought  upon 
the  responsibility  of  the  attorney  general,  and  upon  his  re- 
lation. Liberally  construing  the  provisions  of  section  5885 
in  connection  with  section  593,  above  quoted,  as  we  think 
we  ought  to  do,  we  reach  the  conclusion  that  our  judgment 
against  the  attorney  general,  as  relator,  for  costs  in  this  cause, 
is  right  and  ought  not  to  be  modified  or  set  aside,  but  that 
in  the  language  of  the  statute,  "all  costs  taxed  against  such 
relator  shall  be  paid. by  the  State." 

The  petition  is  overruled,  with  costs. 
Filed  June  25, 1884. 
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No.  11,604. 

Winship  v.  Block  et  al. 

,186  SqI  Supreme  Coubt. — Appeal. — JwisdicHon. — Amount  in  Gonlroversy. — No  ap- 

peal will  lie  to  the  Supreme  Court  from  a  judgment  in  an  action  origi- 
nating before  a  justice  of  the  peace,  upder  section  632,  B.  S.  1881,  where 
the  amount  in  controversy  is  less  than  $50,  exclusive  of  interest  and 
costs ;  and  when  the  plaintiff  is  content  with  the  recovery  of  $50  or  less, 
no  set-off  or  counter-claim  having  been  asserted,  the  amount  recovered 
will'  be  deemed  the  amount  in  controversy,  and  an  appeal  by  the  defend-- 
ant  dismissed. 

From  the  Rush  Circuit  Court. 

W.  A.  OiUlen  and  jB.  L.  Smithy  for  appellant. 
/.  Q.  Thomas,  J.  J.  Spann,  D.  S.  Morgan  and  W.  T.  Jack-- 
son,  for  appellees. 

CoLERicK,  C. — This  action  was  instituted  by  the  appellees 
against  the  appelknt  before  a  justice  of  the  peace  of  Rush 
county,  Indiana,  upon  an  account  for  goods  sold  and  deliv- 
ered. The  appellant  appeared  to  and  defended  the  action  be- 
fore the  justice  of  the  peace,  but  filed  no  set-off  or  counter- 
claim. The  case  was  tried,  and  resulted  in  the  rendition  of 
a  judgment  in  favor  of  the  appellees  for  $53.76,  and  from  this 
judgment  the  appellant  appealed  to  the  Rush  Circuit  Court, 
where  the  action  was  tried  by  the  court  upon  the  same  issues 
as  those  tried  before  the  justice  of  the  peace,  and  judgment 
was  rendered  by  the  court  on  the  26th  day  of  October,  1883, 
for  $40,  in  favor  of  the  appellees,  with  which  they  are  con- 
tent, but  the  appellant  has  appealed  therefrom  to  this  court. 

The  appellees,  upon  notice  to  the  appellant,  have  moved 
this  court  to  dismiss  the  appeal,  on  the  ground  that  the  action 
originated  before  a  justice  of  the  peace,  and  as  the  amount  in 
controversy,  exclusive  of  interest  and  costs,  does  not  exceed 
$50,  that  this  court  has  no  jurisdiction  in  the  case. 

It  is  settled  by  an  unbroken  line  of  decisions  that  in  order 
to  give  this  court  jurisdiction,  under  our  present  statutes,  in 
cases  originating  before  justices  of  the  peace,  the  amount  in 
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controversy,  exclusive  of  interest  and  costs,  must  exceed  $50. 
Cowley  V.  Town  of  RushviUey  60  Ind.  327 ;  LouisviUe,  etc,,  R. 
W.  Go.  V.  Jackson,  64  Ind.  398;  Pai7iter  v.  Guirl,  71  Ind. 
240;  Halleck  v.  Weller,  72  Ind.  342 ;  Parsley  v.  Eskew,  73 
Ind.  558 ;  Sprinkle  v.  Toney,  73  Ind.  592 ;  Pennsylvania  Go. 
v.  Trimble,  75  Ind.  378 ;  Breidert  v.  Krueger,  76  Ind.  55 ; 
Wagner  v.  Kastner,  79  Ind.  162 ;  Baltimore,  etc,,  R,  R.  Go.  v. 
Johnson,  83  Ind.  57 ;  Louisville,  etc.,  R.  W.  Go.  v.  Goyle,  85 
Ind.  516. 

Where  the  plaintiff  recovers  $50  or  less,  and  is  satisfied 
with  the  amount  of  recovery,  and  the  defendant  is  merely  re- 
sisting the  recovery,  and  is  asserting  no  set-off  or  counter- 
claim, then  the  amount  so  recovered  is  all  that  is  in  contro- 
versy. Louisville,  etc.,  R.  W.  Go.  v.  Goyle,  supra;  Painter  v. 
Guirl,  supra;   Baltimore,  etc.,  R.  R.  Go.  v.  Johnson,  supra. 

As  this  court  has  no  jurisdiction  to  hear  and  determine  this 
case,  the  appeal  must  be  dismissed. 

Per  Curiam. — The  appeal  is  dismissed,  at  the  costs  of  the 
appellant.  ' 

Filed  June  21, 1884. 


No.  11,484. 

Hill,  v.  Pressley. 

Sheriff's  Sai^e. — Publication  of  Notice. — Compulation  of  Time. — The  no- 
tice of  a  sheriff's  sale  to  occur  February  14th,  published  in  a  newspa- 
per January  24th  and  31  st,  and  February  7th,  is  sufficient  under  the 
statute,  sections  757  and  1280,  R.  S.  1881. 

From  the  Superior  Court  of  Marion  County. 

E.  A.  Parker,  for  appellant. 
jP.  Winter,  for  appellee. 

BiCKNELL,  C.  C. — The  appellant  was  the  plaintiff  below. 
At  the  special  t«rm  a  demurrer  to  his  complaint  was  sus- 
tained;   he  refused  to  amend,  and  judgment  was  rendered 
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against  him  upon  the  demurrer.  He  appealed  to  the  superior 
court  in  general  term,  and  there  assigned  for  error  the  ruling 
upon  the  demurrer.  The  court  in  general  term  affirmed  the 
judgment  of  the  court  in  special  term.  The  plaintiff  ap- 
pealed to  this  court. 

He  assigns  for  error  here  the  affirmance  by  the  court  below 
in  general  term  of  the  judgment  of  the  court  in  special  term. 

The  only  question  presented  by  the  appellant  in  his  brief 
is,  was  the  notice  of  a  sale  of  real  estate  by  the  sheriff^  given 
by  advertisement  in  a  newspaper,  in  accordance  with  the 
statute  ? 

The  complaint  Jlvers  that  '^  the  first  publication  of  said  no- 
tice was  made  upon  January  24th,  1880;  the  second  publica- 
tion of  said  notice  was  made  upon  January  31st,  1880;  the 
third  publication  of  said  notice  was  made  upon  February  7th, 

1880,  and  said  sale  was  made  upon  the  14th  day  of  February, 
1880." 

The  statute  by  which  the  case  is  governed  is  section  467,  2 
R.  S,  1876,  p.  217,  which  is  the  same  as  section  757,  R.  S. 

1881.  It  provides  that  "  The  time  and  place  of  making  sale 
of  real  estate  on  execution  shall  be  advertised  by  the  sheriff" 
by  advertising  the  same  for  three  weeks  successively  next 
before  the  day  of  sale  in  a  newspaper,  etc. 

The  complaint  states  an  advertisement  in  accordance  with 
this  section ;  but  the  appellant  claims  that  the  case  is  gov- 
erned also  by  section  787,  2  R.  S.  1876,  p.  311,  which  is  the 
same  as  section  1280,  R.  S.  1881,  and  which  provides  that 
"The  time  within  which  an  act  is  to  be  done,  as  herein  pro- 
vided, shall  be  computed  by  excluding  the  first  day  and  in- 
cluding the  last."  He  claims  that  under  this  last  mentioned 
section,  the  first  day  of  publication  ought  to  be  excluded,  and 
that,  excluding  the  first  day  of  publication,  there  was  not 
three  weeks'  successive  publication  next  before  the  day  of  sale ; 
thus,  excluding  the  24th  of  January,  the  first  day  of  publi- 
cation, and  including  the  13th  of  February,  the  last  day  of 
the  three  weeks'  publication,  there  would  seem  to  be  only 
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twenty  days'  publication,  instead  of  twenty-one  days.  But  here 
there  was  actually  three  weeks'  successive  publication,  com- 
mencing on  the  24lh  of  January  and  ending  on  the  13th  of 
February,  the  day  before  the  sale.  This  satisfies  the  statute, 
seetion  467,  supra,  which  governs  this  case.  The  other  stat- 
ute,  section  787,  aupray  governs  a  different, class  of  cases; 
thus,  where  the  statute  requires  an  act  to  be  done  within  so 
many  days  from*  a  given  day  or  from  a  certain  act,  that  day  or 
the  day  of  that  act  must  be  excluded.  Tucker  v.  White,  19  Ind. 
253 ;  Noble  v.  Murphy,  27  Ind.  502 ;  ^ate,  ex  rd.,  v.  Thxym,  28 
Ind.  306  ;  Byera  v.  Ilichnan,  36  Ind.  359.  The  same  rule 
prevailed  before  the  adoption  of  the  code  of  1852.  Hath- 
away v.  Hathaway y  2  Ind.  513. 

But  where  notice  is  to  be  given,  either  by  service  or  by 
publication,  the  notice  necessarily  begins  to  operate  on  the 
day  of  service,  or  on  the  day  of  the  first  publication,  and 
then  the  only  question  is,  has  the  notice  been  operating  for 
the  required  length  of  time?  Therefore,  where  ten  days' ser- 
vice of  process  is  required,  service  on  the  10th  day  of  the 
month  for  the  20th  day  of  the  month  has  always  been  held 
sufficient,  because,  in  such  a  case,  there  are  ten  days  of  actual 
notice  prior  to  the  20th ;  and  so  in  case  of  publication,  if  the 
publication  of  the  sale  of  real  estate  by  advertisement  in  the 
newspaper  has  been  in  operation  for  three  weeks  successively 
next  before  the  day  of  sale,  the  party  has  had  the  notice  which 
the  statute,  section  467,  supra,  requires. 

In  Loughridge  v.  Oily  of  Huyvtington,  56  Ind.  253,  this  court 
held  that  publication  for  three  weeks  successively  means  a 
publication  for  twenty-one  days. 

In  Meredith  v.  Chancey,  59  Ind.  466,  it  was  held  that  the 
publication  required  by  section  467,  supra,  is  a  publication 
for  twenty-one  days,  excluding  either  the  date  of  the  first  pub- 
lication or  the  day  of  sale.  In  the  present  case  there  was  a 
publication  for  twenty-one  days  excluding  the  day  of  sale. 

In  Fox  v.  AllensviUe,  etc.,  Co.,  46  Ind.  31,  it  was  held  that 
Vol.  96.-29 
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where  by  statute  notice  of  the  time  and  place  of  payment  of 
stock  subscriptions  was  required  to  be  given  for  thirty  days  by 
publication  in  a  newspaper,  it  was  sufficient,  in  an  action  on 
the  subscription,  toallege  that  the  notice  was  given  on  the  2d 
of  March  for  payment  on  the  Jst  day  of  the  next  April.   * 

The  appellant  cites  Towell  v.  Hollweg,  81  Ind.  154,  but  there 
is  nothing  in*  it,  or  in  the  case  of  Simth  v.  Rowles,  85  Ind.  264, 
in  conflict  with  the  cases  hereinbefore  cited.  In  Towell  v. 
HoUweg^  supra,  the  point  decided  was  that  the  time  for  re- 
cording a  chattel  mortgage  is  computed  by  excluding  the  day 
on  which  it  was  executed,  and  including  that  on  which  it  was 
recorded.  In  Smith  v.  Rowles,  supra,  the  point  decided  was 
that  the  twenty  days  mentioned  in  section  467  had  reference 
to  the  posting  of  notices,  but  that  the  advertisement  in  the 
newspaper  must  be  for  twenty-one  days  next  before  the  sale. 
The  court  cited  with  approval  Loughridge  v.  City  of  Hunting- 
ton,  supra,  and  Meredith  v.  Chancey,  supra,  and  repeated,  sub- 
stantially, the  doctrine  of  those  cases. 

The  court  below  in  general  term  did  not  err  in  affirming 
the  judgment  of  the  court  in  special  term.  The  judgment 
ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be  and  the  same  is  hereby 
in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Filed  June  25, 1884. 


No.  10,792. 

The  Wabash,  St.  Louis  and  Pacific  Railway  Company 

V.  Tretts. 

Practice. — Motion  to  Strike  Out. — ITarmless  Error. — The  refusal  to  strike  out 

part  of  a  complaint  is  a  hirmless  error. 
Kailroads. — Fencing. — KiUinr/  Stock — In  a  suit,  under  the  statute,  against 

a  railroad  company  for  killinsj  stock,  the  material  question  is  as  to  the 

fence  at  the  place  where  the  animals  entered,  and  not  at  the  place  where 

they  were  killed. 
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Same. — Ihiif/  to  Fence  Road. — The  obligation  of  a  railroad  company  to  fence 
its  track  exists  except  at  places  where  a  fence  would  impair  the  use  of 
private  property  or  the  rights  of  the  public,  and  it  includes  the  duty  of 
maintaining  cuttle-guards  where  they  are  necessary  and  proper  to  pre- 
vent access  from  intersecting  highways. 

PRAcmcE. — Evidence. —Bill  of  Exceptions. — To  present  any  question  to  the 
Supreme  Court  as  to  admitting  evidence,  objection  must  be  specifically 
stated  to  the  court  below  and  shown  by  bill  of  exceptions. 

Same. — Interrogatories  to  Janj. — The  court  may  refuse  to  send  interroga- 
tories to  the  jury  which  the  nttorncy  of  the  opposite  party  has  had  i.<» 
opportunity  to  see  until  after  he  has  closed  his  argument. 

From  the  DeKalb  Circuit  Court. 

(7-  B.  Stuart,  W.  V.  Stuart  and  /.  E,  Rose,  for  appellant. 
0.  Ernmnuely  for  appellee, 

Elliott,  C.  J. — This  action  was  brought  by  appellee  ta 
recover  the  value  of  a  raare,  alleged  to  have  entered  upon 
appellant^s  track  at  a  point  where  it  was  not  fenced,  and  to 
have  been  killed  by  the  appellant's  locomotive. 

A  motion  to  strike  out  part  of  the  complaint  was  over- 
ruled, and  this  ruling  is  assigned  as  error.  Many  cases  de- 
cide that  such  a  ruling,  even  though  erroneous,  will  not  war- 
rant a  reversal. 

The  place  of  entry  is  the  material  question  in  eases  of  this 
character.  If  animals  enter  at  a  place  where  the  railroad 
company  was  bound  to  fence,  the  company  is  liable,  although 
they  were  killed  at  a  point  where  the  company  was  under  no 
duty  to  fence.  Jeffersonville,  etc.,  R.  R.  Co,  v.  LyoUy  72  Tnd. 
107 ;  Ohio,  etc.,  R.  W.  Co.  v.  Miller,  46  Ind.  215 ;  Jeffersonvilley 
etc.,  R.  R.  Co.  V.  Avery,  31  Ind.  277 ;  Indianapolis,  etc.,  R. 
R.  Co.  V.  Adkins,  23  Ind.  340.  There  was  some  conflict  in 
the  evidence  in  this  case  as  to  whether  the  place  where  ap- 
pellee's mare  entered  upon  the  railroad  track  was  one  which 
the  company  was  bound  to  fence,  but  we  do  not  feel  at  lib- 
erty to  disturb  the  verdict.  It  appears  that  the  predecessor 
of  appellant  had  for  nine  years  kept  the  fence  along  the  track 
where  the  mare  entered,  and  that  appellant  had  suffered  it  to 
become  insecure.     This,  in  connection  with  other  evidence  in 
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the  case,  warranted  the  jury  in  inferring  that  the  place  was 
one  which  might  have  been  fenced. 

The  statute  makes  no  provision  as  to  the  places  whicli 
may  be  left  unfenced,  but  the  courts,  recognizing  the  n'  - 
cessity  of  excepting  streets  of  towns  and  cities,  and  places 
where  the  business  of  the  railroad  companies  demands  that 
no  fences  be  made,  have  engrafted  exceptions  upon  the  stat- 
ute. These  exceptions  have  been  made,  not  to  advance  tho 
private  interests  of  railroad  corporations,  but  to  promote  the 
public  good  by  enabling  the  corporations  to  discharge  their 
duty  to  the  public.  These  exceptions  exist  only  in  cases 
where  a  necessity  is  shown.  It  was  said  in  Pittsburgh,  etc.,  R> 
W,  Co,  V.  Laufman,  78  Ind.  319,  that  "it  is  not  the  province 
of  the  courts  to  create  exceptions  to  the  rule,  or  to  interfere 
with  the  legislative  policy,  upon  the  ground  suggested,  or  for 
any  like  reason."  The  ground  referred  to  by  the  court  was, 
that  as  the  track  was  through  a  town  numerous  cattle -guards 
would  weaken  it.  Many  cases  are  cited,  and  we  add  Indi- 
anapolis,  etc,,  R.  W.  Co.  v.  Thomas,  84  Ind.  194,  where  it  was 
said :  "  For  the  exception  is  made  because  the  general  public 
have  an  interest  in  the  proper  operation  of  such  great  means 
of  traffic  and  transportation,  and  not  because  the  interests  of 
the  railroad  corporation  will  be  promoted."  It  must  always 
appear  from  the  evidence  that  there  was  a  sufficient  reason 
for  not  obeying  the  statute.  The  court  said  in  Indianapolis, 
etc.,  R.  R.  Co.  V.  Lindley,  75  Ind.  426 :  "  That  the  track  of  the 
road  was  not  fenced  at  the  place  in  question,  is  clearly  shown  ; 
and  the  evidence  falls  far  short  of  showing  a  good  reason  for 
not  having  fenced  it."  Again,  it  was  said  in  Wabash,  etc.,  R.  W. 
Co.  V.  Forshee,  77  Ind.  158 :  '*  But  whenever  a  railroad  carapany 
can  build  and  maintain  such  afence,  without  interfering  with 
the  rights  of  the  public  or  with  the  free  use  of  private  property, 
then  it  is  bound  to  maintain  the  fence,  whether  it  be  in  a  city, 
or  village  or  in  the  country.  The  Ohio,  etc.,  R.  W.  Co.  v. 
Rowland,  50  Ind.  349." 

Where  cattle-guards  are  necessary  to  keep  animals  from 
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the  track,  it  is  the  duty  of  railroad  companies  to  construct 
them,  unless  some  sufficient  reason  is  shown  excusing  them 
from  the  performance  of  this  duty.  In  Grand  Rapidly  etc,, 
B.  R.  Co.  V.  Jones,  81  Ind.  523,  the  court  said :  "  No  railroad 
can  be  said  to  be  securely  fenced  at  an  established  crossing, 
where  suitable  cattle-pits  have  not  been  constructed."  It  was 
said  in  another  case :  "  It  is  as  much  the  duty  of  the  appellant 
to  fence  against  animals  on  the  highway  as  against  animals 
in  adjoining  fields  or  woods."  Evansville,  etc.,  R.  R.  Co.  v. 
Barbee,  74  Ind.  169,  vide  authorities  cited,  p.  173. 

In  order  to  save  questions  upon  rulings  admitting  evidence^ 
specific  objections  must  be  stated  to  the  trial  court  and  incor- 
porated in  the  bill  of  exceptions.  City  of  Delphi  v.  Lowery, 
74  Ind.  520  (39  Am.  R.  98). 

In  80  far  as  the  sixth  instruction  asked  by  appellant  stated 
the  law  correctly,  it  was  embodied  in  the  instructions  given  at 
the  request  of  the  appellant  and  those  given  by  the  court  on 
its  own  motion.  There  was,  consequently,  no  error  in  refus- 
ing the  instruction  designated. 

After  the  argument  had  commenced,  appellant  presented  to 
the  court  interrogatories,  and  requested  that  they  should  be 
propounded  to  the  jury,  but  the  court  denied  the  request.  It 
is  not  shown  at  what  stage  of  the  argument  they  were  pre- 
sented, but  it  is  affirmatively  shown  that  the  counsel  for  ap- 
pellee had  no  opportunity  to  see  them  until  after  he  had  con- 
cluded his  argument.  We  think  the  court  did  right  in  refusing 
appellant^s  request.     Glasgrno  v.  Hobbs,  52  Ind.  239. 

Judgment  affirmed. 

Filed  June  25, 18S4. 


No.  11,374. 

Newcomer  v.  Alexander. 

Replevin. — ComplaiTU  to  Recover  Qoods  in  Execution. — Exemption. — JudgmenL 
— A  complaint  in  replevin  against  a  sheriff  bj  an  execution  defendant, 
alleging  a  taking,  by  levy  of  the  writ,  "  though  the  plaintiff  filed  a. 
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Bchedule,"  and  the  property  was  of  less  valufe  than  S600,  but  failing  to  show 
that  the  judgment  on  which  the  execution  issued  was  founded  on  con- 
tract, and  that  the  schedule  was  such  as  the  law  requires,  is  bad. 
Pleading. — Demurrer. — Practice, — A  demurrer  for  want  of  facts  to  an  an- 
swer should  be  sustained  to  the  complaint  if  it  be  bad. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts  and  W.  jR.  Fertig,  for  appellant. 
T.  J.  Kane,  T.  P,  Davis,  D.  Moss,  R.  R.  Stephenson  and  H, 
A.  Lee,  for  appellee. 

Fbanklin,  C. — Appellee  commenced  this  action  in  re- 
plevin against  appellant  as  sheriff  of  said  county,  for  certain 
personal  property,  describing  it  in  his  complaint,  and  allege 
ing  that  he  was  the  owner  thereof;  that  appellant  had  levied 
upon  it  by  virtue  of  an  execution  issued  upon  a  judgment 
against  appellee,  and  now  holds  the  same;  that  appellee  is  a 
citizen  and  householder  of  said  county,  and  entitled,  under 
the  law,  as  exempt  from  execution,  to  $600  worth  of  prop- 
erty, and  that  the  property  claimed  was  of  the  value  of  $566.20 ; 
that  he  filed  a  schedule  of  his  property  with  said  defendant 
as  such  sheriff,  and  demanded  that  it  be  set  off  to  him,  but 
the  defendant  refused  so  to  do,  and  wrongfully  detained  said 
property  from  him. 

The  defendant  answered  this  complaint  by  alleging  that  the 
judgment  upon  which  the  execution  was  issued  was  rendered 
on  the  bond  of  plaintiff  as  administrator  of  the  estate  of  one 
Isaac  Humbles,  deceased,  and  that  the  rektors  in  said  action 
were  creditors  and  heirs  of  said  estate,  and  that  the  judgment 
was  rendered  upon  the  default  of  said  plaintiff;  that  the  al- 
leged breach  of  his  bond,  upon  which  the  judgment  was  ren- 
dered, was  the  wrongful  and  unlawful  conversion  of  the  as- 
sets of  the  estate  to  his  own  use,  except  the  ten  percent,  pen- 
alty included  in  the  judgment,  and  that  the  plaintiff  had  not 
sufficient  other  property  to  satisfy  the  judgment. 

A  demurrer  to  this  answer  was  sustained.  The  defendant 
refused  to  answer  over,  and  judgment  was  rendered  for  the 
the  plaintiff.    The  errors  assigned  are,  that  the  complaint 
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does  not  state  facts  sufficieDt^  and  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  answer. 

A  bad  answer  is  good  enough  for  a  bad  complaint,  and 
when  the  plaintiff  undertook  to  test  the  defendant's  answer 
by  a  demurrer,  he  thereby  submitted  his  complaint  to  a  simi- 
lar test,  by  the  demurrer  to  the  answer  reaching  back  to  the 
complaint,  and  no  sufficient  objection  is  lost  by  not  demur- 
ring to  the  complaint. 

This  complaint  is  clearly  bad.  It  does  not  show  that  the 
judgment  upon  which  the  execution  was  issued  was  ^^for  any 
•debt  growing  out  of  or  founded  upon  a  contract,  express  or 
implied.'^  And  it  is  only  in  such  a  case  that  the  judgment 
defendant  is  entitled  to  the  exemption.  There  is  no  presump- 
tion of  this  kind  in  his  &vor,  and  before  he  can  be  entitled 
to  the  exemption,  he  must  show  a  case  within  the  provisions 
of  the  statute.  R.  S.  1881,  section  703.  See  the  case  of 
Thompson  v.  Ross,  87  Ind.  1 56.  Nor  does  the  complaint  show 
what  kind  of  a  schedule  the  plaintiff  presented  to  the  sheriff; 
for  aught  that  appears  it  may  not  have  been  verified,  or  in 
accordance  with  the  provisions  of  the  statute  in  any  respect. 
The  sheriff  may  have  rejected  the  schedule  for  the  reason  of 
its  non-compliance  with  the  statute.  But  wherein  the  com- 
plaint fails  to  show  this  judgment  was  rendered  upon  a  con- 
tract, the  answer  has  supplied  the  defect.  But  as  to  what  ef- 
fect this  may  have  upon  extending  the  demurrer  to  the  an- 
swer back  to  the  complaint,  we  need  not  and  do  not  decide, 
for  the  reason  that  the  complaint  is  bad  for  the  other  causes 
named. 

While  the  answer  is  good  enough  for  a  bad  complaint,  it 
would  be  bad  for  a  good  complaint,  for  it  shows  that  the  judg- 
ment was  rendered  upon  the  administrator's  bond,  which  cer- 
tainly sounds  in  contract;  and,  although  the  unlawful  con- 
version of  the  assets  of  the  estate  was  a  wrong,  yet  the  breach 
of  the  bond,  and  not  the  tort,  was  sued  upon.  The  contract 
of  suretyship  on  the  bond  was  intended  to  cover  such  delin- 
4]uencies  and  deficiencies. 
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The  court  erred  in  sustaining  the  demurrer  to  the  answer, 
instead  of  to  the  complaint,  for  which  error  the  judgment 
ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  the  costs  of  appellee,  and  that  the  cause 
be  remanded,  with  instructions  to  the  court  below  to  sustain 
the  demurrer  to  the  complaint,  and  for  further  proceedings. 

FUed  June  25,  1884. 


No.  11,588. 

Stultz  r.  The  State. 

IirroziCATiNO  Liquob. — Sale  to  Minor, — Evidence, — As  to  evidence  held  soffi- 
cient  to  warrant  a  conviction  for  a  sale  of  intoxicating  liquor  to  a  minor 
under  section  2094,  R.  S.  1881,  see  opinion. 

From  the  Greene  Circuit  Court. 

E.  E.  Rose  and  E.  Short,  for  appellant. 

F.  T.  Hord,  Attorney  General,  J.  D.  Alexander,  Prosecuting- 
Attorney,  and  W.  B.  Hard,  for  the  State. 

ZoLLARS,  J. — Appellant  was  convicted  upon  an  indict- 
ment of  two  counts,  in  which  he  was  charged  with  having 
given  and  sold  intoxicating  liquors  to  a  minor.  The  prose- 
cution is  based  upon  section  2094,  R.  S.  1881,  which  pro- 
vides that  whoever,  directly  or  indirectly,  sells,  barters  or 
gives  away  intoxicating  liquors  to  a  minor,  etc.,  shall  be 
fined,  etc. 

The  only  question  made  in  this  court  is  as  to  the  suflB- 
ciency  of  the  evidence.  The  boy  to  whom  it  is  charged  the 
liquor  was  sold  testified  that  on  the  day  named  in  the  in- 
dictment, which  was  Sunday,  he,  in  company  with  two  other 
boys,  went  to  a  saloon  where  they  met  appellant.  The  wit- 
ness said  to  him  that  he  wanted  some  whiskey.  Appellant 
answered  that  he  could  not  let  him  have  it.     After  making; 
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this  answer,  he  went  into  the  saloon  and  shortly  thereafter 
to  a  barn  that  stood  near  by.  Upon  his  return,  the  witness 
went  behind  the  barn  and  found  a  half-pint  bottle  of  whis- 
key upon  a  rock.  This  he  picked  up,  left  twenty-five  cents 
in  its  place  upon  the  rock,  and  returned  to  appellant  and  the 
other  boys.  He  further  testified  that  he  saw  no  person,  ex- 
cept appellant,  go  to  the  barn ;  that  he  had  no  understand- 
ing with  appellant  that  the  whiskey  was  to  be  left  there  for 
him,  and  did  not  know  wlio  left  it  there.  After  leaving  ap- 
pellant, the  boys  drank  the  whiskey.  The  other  boys  saw 
the  parties  conversing,  but  did  not  know  what  was  said; 
saw  appellant  going  to  and  returning  from  the  barn,  but  did 
not  know  how  the  whiskey  was  procured ;  did  not  know  that 
it  had  been  procured  until  aft«r  they  had  left  appellant. 

This  is  the  substance  of  the  evidence.  It  at  least  tends  to 
sustain  the  finding  of  the  court  below.  If,  as  stated  by  the 
witness,  there  was  no  understanding  that  the  liquor  shquld 
be  placed  where  it  was,  or  where  he  might  find  it,  the  coin- 
cidence was  a  very  remarkable  one.  If  there  was  no  such 
understanding,  for  what  did  appellant  go  into  the  saloon? 
By  whom,  and  for  what  purpose  was  the  liquor  placed  upon 
the  rock  ?  How  came  the  witness  to  go  to  the  barn  upon  the 
return  of  appellant  ?  Why  did  he  take  the  liquor  and  leave  the 
money  ?  For  whom  was  the  money  left?  Why  did  the  wit- 
ness not  disclose  his  possession  of  the  liquor  until  after  he 
had  left  appellant?  The  declaration  of  the  witness  that  there 
was  no  understanding  between  him  and  appellant  is  not  a 
satisfactory  answer  to  these  inquiries,  and  the  court  below 
was  not  bound  to  accept  it  as  such. 

The  manner  and  deportment  of  the  witness,  who  testified 
to  the  remarkable  occurrence,  may  have,  and  doubtless  did, 
render  material  aid  to  the  court  below  in  arriving  at  the  truth. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  24,  1884. 
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gft     458J.  No.  11,352. 

166     0^ 

MORNIXGSTAR  ET  AL.  V.  WiLES  ET  AI». 

Pleading. — Misnoiner. — Demurrer. — Objection  to  a  petition  for  the  allow- 
ance of  a  claim  against  a  receiver,  on  account  of  the  omission  to  state 
the  christian  name  of  the  claimant,  is  not  properly  raised  by  a  de- 
murrer. 

From  the  Morgan  Circuit  Court. 

L,  Ferguson  and  (7.  G.  Hennery  for  appellants. 
G.  W.  Grubba,  if.  H.  Parka,  W.  R.  Harrison  and  W.  E. 
McCordy  for  appellees.  , 

Black,  C. — Certain  claims  of  the  appellees  upon  a  fund 
held  by  a  receiver  appointed  by  the  court  below  were  pre- 
sented by  petitions  and  were  allowed. 

The  appellants,  the  receiver  and  the  person  at  whose  suit 
he  was  appointed,  assign  as  errors  the  overruling  of  demur- 
rers of  the  receiver  to  the  petitions,  for  want  of  sufficient 
iacts.  and  the  overruling  of  motions  for  a  new  trial  made  by 
the  appellants. 

The  only  objection  suggested  under  the  first  assignment  "is 
the  fact  that  the  christian  names  pf  certain  of  the  claimants 
were  not  given  in  their  petitions.  As  to  one  of  these,  the 
record  does  not  show  that  any  judgment  was  rendered  either 
for  or  against  him. 

In  the  only  other  instance  contemplated  by  this  objection, 
the  petitioners'  names  were  stated  in  their  petition  as  "  L. 
Mossier  and  —  Mossier,  under  the  firm  name  of  L.  I.  Moss- 
ier &  Bro." 

The  misnomer  was  not  reached  by  the  demurrer.  Peden 
V.  Kmg,  30  Ind.  181 ;  Hahn  v.  Behmian,  73  Ind.  120 ;  Hop- 
per v.  Lucas,  86  Ind.  43 ;  Bliss  Code  Pi.,  section  427. 

The  grounds  assigned  for  a  new  trial  were  that  the  finding 
was  contrary  to  law  and  contrary  to  the  evidence. 

Some  written  evidence  introduced  is  not  set  out  in  the  bill 
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of  exceptions.  Upon  a  careful  examination  of  the  record  we 
find  no  available  error. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 

Filed  April  17,  1884.    Petition  for  a  rehearing  overruled  June  25, 1884. 


No.  10,864. 

Flood  et  al.  v,  Joyner  et  al. 

Verdict. — iVarficc. — New  IVio/.— Where  there  is  a  verdict  against  two,  and 
one  only  moves  for  a  new  trial,  he  can  make  no  question  as  to  the  ver- 
dict against  the  other. 

OoNTBACT. — Evidence. — Beeeipt. — A  receipt  for  money  paid  on  contract  in 
part  performance  of  it  can  not  be  regarded  as  a  written  ^  contract  so  as 
to  exclude  parol  evidence  of  the  contract  actually  made. 

From  the  Laporte  Circuit  Court. 

M,  Nye,  for  appellants. 

W.  B,  Biddle  and  (7.  H.  Traemlale,  for  appellees. 

Franklin,  C. — Appellees  su^d  appellants  for  work  and 
labor  in  cutting,  curing  and  stacking  hay  at  $1.50  per  ton. 

The  parties  agreed  that  the  contract  price  was  $1.50  per  ton, 
and  that  one-half  thereof  should  be  paid  as  each  100  tons  of 
hay  was  stacked ;  but  they  disagreed  as  to  when  the  other 
half  should  be  paid.  The  contract  wa.s  made  in  the  summer 
of  1881,  and  appellees  insist  that  the  second  half  of  the  con- 
tract price  was  to  bo  paid  on  or  before  the  5th  day  of  No- 
•vember,  1881. 

The  suit  was  commenced  on  the  4th  day  of  February,  1882, 
and  the  defendants  insist  that  bv  the  terms  of  the  contract 
the  second  half  of  the  contract  price  was  not  to  be  paid  until 
the  hay  was  pressed  and  marketed ;  that  this  had  not  been 
done ;  that  the  whole  of  the  first  half  had  been  paid  before 
the  bringing  of  the  suit,  and  that  there  was  nothing  due  the 
plaintiffs  at  the  commencement  of  the  action. 
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Issues  were  formed  on  the  complaint;  there  was  a  trial  by 
jury;  verdict  for  the  plaintiffs  for  $119.12.  A  motion  for  a 
new  trial  was  made^  overruled,  and  judgment  rendered  upon 
the  verdict.  The  overruling  of  said  motion  is  assigned  as  error. 

The  reasons  stated  for  a  new  trial  are  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  is  contrary  to  law,  and 
the  damages  are  excessive. 

Appellants  insist  that  appellant  George  Flood,  in  the  trans- 
action, was  only  acting  as  agent  for  appellant  William  Flood, 
which  the  plaintiffs  well  knew;  that  the  finding  of  the  jury 
and  the  judgment,  as  to  him,  if  not  as  to  William,  are  wrong, 
and  that  a  new  trial  ought  to  be  granted  for  that  if  for  no 
other  reason. 

The  motion  for  a  new  trial  was  onlv  made  bv  William ; 
George  was  not  a  party  to  it,  nor  did  he  in  any  way  object  to 
the  verdict  of  the  jury,  and  he  can  not  now  be  heard  to  make 
objection.  The  judgment  may  be  wrong  against  him,  but  in 
this  appeal  William  can  not  take  advantage  of  any  error  that 
may  have  been  committed  against  George ;  that  objection  docs 
not  appear  to  have  been  made  in  the  court  below,  and  can 
not  for  the  first  time  be  made  here.  Priddy  v.  Dodd,  4  Ind. 
84 ;  Buell  v.  S human,  28  Ind.  464 ;  Rardin  v.  Walpole,  38 
Ind.  146 ;  Feeney  v.  Mazelin,  87  Ind.  226.  As  to  William^ 
the  plaintiffs'  evidence  tended  strongly  to  prove  that  the  sec- 
ond half  of  the  contract  price  for  the  labor  was  to  be  paid 
on  or  before  the  5th  day  of  November,  1881,  and  that  the 
hay  could  have  been  weighed  and  marketed  before  the  com- 
mencement of  the  action.  The  defendants'  evidence  tended 
equally  strong  to  show  that  the  second  half  of  the  agreed 
price  was  not  to  be  paid  until  tlie  hay  had  been  marketed,  and 
that  it  could  not  have  been  marketed  on  account  of  the  con- 
dition of  the  weather  and  the  locality  of  the  hay,  prior  to  the 
bringing  of  the  action.  Under  this  conflict  in  the  evidence, 
this  court  can  not  weigh  it  and  determine  its  preponderance. 

The  receipt  given  by  one  of  the  appellees  to  appellant  Wil- 
liam for  a  part  payment  on  thefirsthalf  of  the  contract  prioe^ 
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dated  in  August,  1881,  can  not  be  construed  to  be  the  writ- 
ten contract  between  the  parties,  so  as  to  exchide  parol  testi- 
mony as  to  what  the  contract  was.  A  receipt  is  susceptible 
of  explanation,  and  even  contradiction,  by  parol  testimony, 
and  while  the  receipt  was  admissible  evidence,  as  tending  to 
prove  what  the  contract  was,  it  can  not  be  regarded  as  the 
contract. 

We  see  nothing  in  the  evidence  that  requires  a  disturbance 
of  the  verdict  and  judgment  on  account  of  excessive  damages. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  March  12, 1884.  Petition  for  a  rehearing  overruled  June  25, 1884. 
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Criminal  Law.— jLiM.— iSSfa/wte  ra/«f. —Section  1925,  R  8. 1881,  provid-  I40_3a6 

ing  punishment  for  publishing  libels,  is  valid. 

Same. — A  statute  providing  for  the  punishment  of  an  offence  is  valid 
though  it  do  not  define  the  meaning  of  the  words  employed  in  describ- 
ing the  offence. 

Same. — The  word  "libel,"  as  used  in  section  1925,  R.  S.  1881,  must  be 
taken  in  its  common  law  sense,  which  is  well  expressed  by  section  1,  Acts 
1879,  p.  154. 

Same.— Cbun/y  School  Superintendent. — Bribery, — A  newspaper  publication, 
charging  tliat  a  county  superintendent  of  schools,  for  a  consideration  in 
money,  had,  by  the  use  of  his  influence,  induced  the  county  board  of 
education  to  order  a  change  in  school  books,  is  a  libel  in  the  sense  of  the 
statute. 

Same. — A  publication  may  be  libellous  which  does  not  impute  a  crime. 

Same. — Evidence, — Impeachment  of  Wiiness. — Publications  by  a  witness  upon 
the  subject  to  which  his  testimony  relates  are  admissible  in  evidence  to 
impeach  his  testimony. 


462  SUPREME  COURT  OF  INDIANA, 

Hartford  v.  The  State. 

Same. — Evidence, — Mitigation. — It  may  be  shown  in  mitigation  of  punish- 
ment, in  a  criminal  prosecution  for  libel,  that  the  libel  was  provoked  by 
a  libel  upon  the  defendant  published  shortly  before  by  the  prosecuting 
witness. 

Same. — Evidence. —  Witness. — Instructions. —  Weighing  Evidence. — Jury. —  The 
law  does  not  require  tlie  jury,  in  weighing  the  evidence  of  a  witness  in  a 
criminal  case,  to  consider  the  fact  that  the  witness  b  the  defendant  on 
trial,  and  it  is  error  so  to  instruct. 

Same. — The  testimony  of  a  witness  found  by  the  jury  to  be  true  must  be 
believed  and  acted  upon,  and  it  is  error  to  instruct  that  it  is  only  en- 
titled to  the  same  weight  as  that  of  other  witnesses. 

From  the  Switzerland  Circuit  Court. 

A.  C.  Downey,  W.  R.  Johnson  and  F.  M,  Griffith^  for  ap- 
pellant. 

F.  T.  Hordf  Attorney  General,  and  E.  G.  Hay,  Prosecuting 
Attorney,  for  the  State. 

Hammond,  J. — Indictment  in  two  counts  for  libel.  The 
appellant's  motion  to  quash  was  sustained  as  to  the  first,  and 
overruled  as  to  the  second  count.  Plea,  not  guilty  ;  trial  by 
jury ;  verdict  of  guilty,  and  fine  of  ten  dollars ;  motion  for  a 
new  trial  overruled,  and  judgment  on  the  verdict! 

The  indictment  is  predicated  upon  section  24  of  "An  act 
concerning  public  offences  and  their  punishment,''  approved 
April  14th,  1881,  reading  as  follows:  "Whoever  makes, 
composes,  dictates,  prints  or  writes  a  libel  to  be  published,  or 
procures  the  same  to  be  done,  and  whoever  publishes,  or 
knowingly  aids  in  publishing  or  communicating  a  libel,  is 
guilty  of  libel,  and  shall,  upon  conviction  thereof,  be  fined 
not  more  than  one  thousand  dollars  nor  less  than  five  dollars, 
to  which  may  be  added  imprisonment  in  the  county  jail,  for 
not  more  than  one  year  nor  less  than  ten  days."  Acts  1881, 
p.  177,  section  1925.  R.  S.  1881. 

It  will  be  observed  that  the  above  statute  does  not  define 
a  libel.  Section  237,  R.  S.  1881,  which  has  been  upon  our 
statute  books  as  in  force  since  May  6th,  1853,  declares  that 
"Crimes  and  misdemeanors  shall  be  defined,  and  punishment 
therefor  fixed  by  statutes  of  this  State,  and  not  otherwise/^ 
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But,  for  the  past  twenty  years,  the  decisions  of  this  court  have 
been  uniform  that  the  above  statute  could  not  bind  subse- 
quent legislation,  and  that  it  is  competent  for  the  Legislature 
to  prescribe  penalties  for  the  commission  of  an  offence  with- 
out defining  it.  Wall  v.  State,  23  Ind.  150;  State  v.  Craig, 
23  Ind.  185;  State  v.  Oskins,  28  Ind.  364;  Burk  v.  State,  27 
Ind.  430 ;  Hood  v.  State,  56  Ind.  263 ;  Sanders  v.  State,  85 
Ind.  318(44  Am.  R.  29). 

Section  1  of  an  act  approved  March  15th,  1879,  Acts  1879, 
p.  154,  defined  libel  as  follows:  "  That  any  false  and  defam- 
atory printing,  writing,  sign,  picture,  representation  or  eflBgy, 
tending  to  expose  any  person  to  public  hatred  or  ridicule,  de- 
prive him  of  the  benefits  of  public  confidence,  or  social  in- 
tercourse, or  designed  to  blacken  and  vilify  the  memory  of 
a  deceased  person,  and  tending  to  scandalize  and  disgrace  his 
relations  and  friends,  shall  be  deemed  a  libel.''  This  section 
was  probably  repealed  by  the  criminal  code  of  1881,  but  as 
its  definition  of  libel  embraces  all  the  substantial  elements  of 
the  ofience  as  recognized  by  the  common  law,  it  may,  for  con- 
venience, be  recurred  to  as  affording  a  simple  and  satisfactory 
description  of  the  constituent  parts  of  the  crime.  4  Blackst. 
Com.  150;  2  Bishop  Crim.  Law,  sections  907-8;  2  AVhart, 
Crim.  Law,  section  2535. 

The  prosecuting  witness  in  this  case  was  the  county  super- 
intendent of  schools  in  Switzerland  county.  At  a  meeting 
of  the  county  board  of  education,  presided  over  by  the  pros- 
ecuting witness,  a  change  of  certain  text-books  was  made  to 
the  advantage,  or  supposed  advantage,  of  a  publishing  house 
in  Cincinnati.  The  appellant  published  in  a  newspaper  in 
said  county,  over  his  own  signature,  an  article  entitled  "A. 
true  statement  of  the  facts,''  the  substance  of  which  was  that 
an  agent  of  the  publishing  house  referred  to  had  employed 
the  appellant  and  the  prosecuting  witness  to  procure  the  change 
of  the  text-books  bv  their  influence  before  the  board  of  edu- 
cation ;  that  they  used  their  influence,  with  success  in  this 
matter,  and  that  for  so  doing  they  received  from  the  agent  of 
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the  publishing  house  ?125,  which  was  paid  by  the  ageut  to 
the  appellant,  and  by  him  divided  with  the  prosecuting  wit- 
ness. A  copy  of  the  publication  was  s6t  out  in  each  count 
of  the  indictment.  The  second  count  alleges  that  the  appel- 
lant charged  in  such  publication  that  the  prosecuting  witness 
was  bribed  by  the  agent  of  the  publishing  house  and  by  the 
appellant  in  the  matter  of  the  change  of  text-books.  It  is 
claimed  that  there  is  a  variance  between  the  publication  and 
the  averments  in  the  indictment  as  to  the  charges  made  in  the 
publication,  but  in  this  we  think  the  appellant's  counsel  are 
in  error.  The  charges  made  against  the  appellant  in  the 
indictment  are,  in  all  substantial  respects,  sustained  by  the 
publication  in  question.  The  surname  alone  of  the  prose- 
cuting witness  appears  in  the  article  complained  of,  but  the 
indictment  charges  that  it  was  published  of  and  concerning 
such  witness.  This  was  sufficient  to  show  that  the  charges 
made  in  the  publication  related  to  the  county  superintendent, 
whose  full  name  is  set  out  in  the  indictment  as  being  the  per- 
son injuriously  affected  by  the  alleged  libel. 

The  publication  in  question  was  clearly  libellous.  Whether 
it  charged  the  prosecuting  witness  with  a  crime  need  not  be 
decided.  It  imputed  to  him  official  corruption,  and  this,  if 
believed,  would  certainly  degrade  him  in  the  estimation  of 
the  public.  A  publication  may  be  libellous  without  charging 
the  commission  of  crime.  State  v,  De Long y  88  Ind.  312; 
Johnson  v.  Stebbins,  5  Ind.  364.  There  was  no  error  in  over- 
ruling the  motion  to  quash  the  second  count  of  the  indictment. 

The  prosecuting  witness,  who  testified  in  the  case,  had,  as 
he  admitted,  published  articles  in  a  newspaper  in  reference  to 
what  occurred  in  regard  to  the  exchange  of  text-books.  There 
were  three  of  these  articles.  One  was  published  the  week  be- 
fore, one  on  the  same  day  of,  and  the  other  a  week  afler,  the 
publication  made  by  the  appellant.  These  articles  were  of- 
fered in  evidence  by  the  appellant,  but,  upon  objection  by  the 
State,  they  were  not  admitted.  It  is  claimed  that  there  was 
a  discrepancy  between  some  of  the  statements  made  in  these 
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publications  and  the  evidence  of  the  prosecuting  witness  at 
the  trial.  Whether  there  was' or  not  such  contradiction  we 
express  no  opinion,  but  as  the  articles  related  to  the  same 
£tct8  testified  to  by  the  prosecuting  witness,  the  appellant,  we 
think,  had  the  right  to  put  these  articles  in  evidence,  leaving 
the  jury  to  determine  whether  there  were  any  contradictions 
that  in  any  way  affected  the  credibility  of  the  witness.  The 
first  article  reflected  severely  upon  the  appellant,  charging, 
him  with  fiilsehood  in  circulating  reports  injurious  to  the 
-county  superintendent  regarding  his  conduct  in  procuring 
the  exchange  of  text-books.  There  was  evidence  tending  to 
«how  that  the  appellant^s  publication,  which  he  claimed  was 
^'a  true  statement  of  the  facts  in  the  case,'^  was  provoked  by 
the  publication  of  the  first  article  by  the  prosecuting  witness. 
Even  though  this  publication  by  the  prosecuting  witness  was 
libellous,  it  furnished  no  excuse  or  justification  for  that  made 
by  the  appellant.  The  commission  of  one  crime  can  be  no 
defence  for  the  commission  of  another.  At  the  same  time, 
however,  the  law  is  well  settled  that  in*civil  actions  for  libel 
the  defendant  may,  in  mitigatioi\  of  damages,  show  that  the 
publication  complained  of  was  provoked  by  one,  relating  to 
the  same  subject,  made  by  the  plaintiff  a  short  time  prior  to 
the  defendant's  publication.  Townshend  Slander  and  Libel, 
-sections  414, 416  and  416 ;  Odgers  Libel  and  Slander,  p.  306 ; 
4  Wait  Actions  and  Defenses,  p.  313.  We  think  that  the 
same  rule  should  apply  in  criminal  cases,  and  that  the  first 
article  published  by  the  prosecuting  witness  should  have  been 
admitt^  in  evidence  as  proper  to  be  considered  by  the  jury 
in  mitigation  of  punishment.  Circumstances  of  a  mitigating 
x^haracter,  and  which  are  proper  to  be  considered  by  the  jury 
in  fixing  the  penalty,  may  be  introduced  in  evidence  by  the 
defendant  in  a  criminal  case.  KtsUer  v.  StaJUy  54  Ind.  400; 
1  Bishop  Crim.  Law,  sections  948,  949.  As  the  jury  in  the 
present  case  did  not  assess  the  lowest  penalty  prescribed  by 
Vol.  96.— 30 
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statute  for  the  offence  of  libel,  we  can  not  say  that  the  exclu- 
sion of  the  evidence  offered  by' the  appellant  was  harmless. 
The  court,  among  other  charges,  gave  the  jury  the  following : 
^'The  defendant  has  testified  in  this  case.  The  State  could 
not  compel  him  to  testify,  but  the  statute  allows  him  to  tes- 
tify in  his  own  behalf  if  he  choose  to  do  so ;  and  the  statute 
also  makes  it  the  duty  of  the  court  to  tell  the  jury  that  the 
fitct  that  he  is  the  defendant  is  a  matter  to  be  taken  into  con- 
sideration by  the  jury  in  determining  what  weight  they  will 
give  to  his  testimony.  But  that  is  all  there  is  of  that ;  the 
jury  is  to  take  the  fact  into  consideration,  and  if,  on  so  doing, 
the  jury  is  satisfied  that  his  testimony  is  true,  they  may  give 
it  all  the  weight  due  to  the  testimony  of  any  other  witness,*' 
The  learned  judge  pro  tempore,  who  presided  at  the  trial, 
was  in  error  in  saying  to  the  jury  that  the  statute  made  it  his 
duty  to  tell  them'  that  the  fact  of  the  appellant  being  the  de- 
fendant must  be  considered  by  them  in  determining  what 
weight  to  give  to  his  testimony.  Where,  in  a  criminal  case, 
the  defendant  declines*  to  testify  in  his  own  behalf,  the  court 
should  instruct  the  jury  that.this  fact  is  not  to  be  commented 
upon,  referred  to,  or  in  any  manner  considered  by  the  jury. 
Section  1798,  R.  S.  1881.  But  where  the  defendant  testifies 
in  his  own  behalf,  the  statute  imposes  no  duty  upon  the  court 
to  say  anything  to  the  jury  that  may  tend  to  weaken  the  force 
of  his  evidence.  If  it  was  the  duty  of  the  jury,  as  a  matter 
of  law,  to  consider  the  fact  that  the  appellant  was  the  defend- 
ant, in  weighing  his  evidence,  then  it  would  seem  to  follow 
that,  as  a  matter  of  law,  his  evidence  was  entitled  to  less 
weight  on  account  of  the  fact  referred  to..  Woollen  v.  THiU" 
acre,  91  Ind.  502.  The  charge  clearly  conveyed  the  idea 
that  as  a  legal  rule  of  evidence  the  testimony  of  the  appellant 
was  not  entitled  to  as  much  weight  as  that  of  other  witnesses, 
unless,  after  considering  the  fact  of  his  being  the  defendant, 
they  were  still  able  to  give  him  credit.  In  other  words,  the 
jury  must  have  understood  that  the  fact  of  the  appellant  be- 
ing the  defendant  east  suspicion  upon  his  evidence,  entitling 
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it  to  less  weight  than  it  would  have  been  entitled  to  if  he  had 
been  a  disinterested  witness.  The  latter  part  of  the  in- 
struction^ in  any  event,  must  be  held  erroneous.  The  jury 
were  informed  that,  if  they  were  satisfied  that  the  ilppellaut's 
testimony  was  true,  they  might  give  it  all  the  credit  due  to 
the  testimony  of  any  other  witness.  If  the  jury  were  satis- 
fied that  his  evidence  was  true,  it  was  their  duty  to  believe 
and  act  upon  it  without  reference  to  other  testimony.  In 
such  case  it  would  not  be  merely  entitled  to  the  weight  due  the 
testimony  of  any  other  witness,  but  would  be  entitled  to  full 
belief,  though  contradicted  by  the  evidence  of  other  witnesses. 

The  jury  both  in  criminal  and  civil  cases  are  the  exclusive 
judges  of  the  evidence.  In  this  they  must  be  left  untram- 
melled by  the  court's  charges.  If  there  is  conflict  in  the  evi- 
dence, the  court  may  inform  them  that,  as  a  matter  of  fact, 
they  may  consider  the  interest  of  a  witness  in  determining 
his  credibility,  but  it  is  error  to  tell  them  that  such  interest 
nvusty  as  a  matter  of  law,  be  considered.  It  was  said,  in  Woollen  • 
V.  Whitacre,  supra:  "  The  ccmrt  may  properly  say  to  the  jury 
that,  in  considering  the  credibility  of  a  witness,  certain  things 
may  be  considered  by  them ;  but  it  is  error  for  the  court  to 
inform  the  jury,  directly  or  indirectly,  that  such  things  must, 
as  a  matter  of  law,  be  regarded  in  determining  the  question 
of  credibility.  Whenever  the  court  does  so,  it  invades  the 
province  of  the  jury.'*  • 

In  Pratt  v.  State,  56  Ind.  179,  it  was  held  to  be  erroneous 
to  instruct  the  jury,  that,  "If  the  witness  is  interested  in  the 
result  of  the  prosecution,  this  tends  t/)  discredit  it.''  The 
court  said  in  that  case :  "It  is  laid  down  in  this  instruction^ 
as  a  general  proposition  of  law,  that  where  a  witness  is  in- 
terested in  the  result  of  the  prosecution,  without  regard  to  the 
character  of  the  interest,  this  tends  to  discredit  him  as  a  wit- 
ness.  It  is  not  said  that  that  is  a  circumstance  which  the 
jury  have  a  right  to  consider  and  judge  of  for  themselves,  in 
determining  the  credibility,  but  they  are  told,  as  a  matter  of 
law,  that  that  fact  does  tend  to  discredit  him." 
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In  Greer  v.  State,  53  Ind.  420,  the  trial  court  had  charged 
the  jury  as  follows:  ^^The  defendant  has  testified  in  his  own 
behalf.  This  testimony,  however,  is  subjected  to  the  usual 
test  of  credibility,  as  other  interested  witnesses.  One  inter- 
ested will  not,  usually,  be  as  honest  and  candid  as  one  not 
so."  Commenting  on  the  instruction  this  court  said :  '^  We 
think  the  court  erred  in  giving  the 'latter  part  of  the  charge. 
The  idea  is  conveyed  by  the  charge,  that,  in  a  majority  cf  in- 
stances, or  as*  a  usual  rule,  subject  of  course  to  exceptions, 
persons  interested  will  not  be  as  honest  and  candid  as  those 
who  are  not  interested.  This  may  be  true,  in  point  of  fact, 
And  if  so,  it  is  a  sad  commentary  upon  the  honesty  and  can- 
dor of  a  majority  of  mankind.  But,  if  the  proposition  be 
true,  it  is  not  a  legal  presumption,  but  matter  of  fact,  of 
which  the  jury  were  the  exclusive  judges,  and  concerning 
which  the  court  could  not,  without  going  out  of  its  province, 
undertake  to  instruct  them.  It  was  the  exclusive  province  of 
.  the  jury  to  determine,  from  their  knowledge  of  mankind,  from 
the  evidence  in  the  cause,  and  from  the  appearance  and  manner 
of  the  witness,  what  credit  was  due  to  his  evidence,  and  whether 
any,  and  if  so,  how  much,  credence  should  be  withheld  in  con- 
sequence of  his  interest  in  the  cause.  It  was,  in  short,  the  ex- 
clusive province  of  the  jury  to  determine  whether  one  inter- 
ested would  or  would  not  usually  be  as  honest  and  candid  as 
one  not  interested."  See,  also.  Nelson  v.  Force,  55  Ind.  455  ; 
MiBner  v.  Eglin,  64  Ind.  197  (31  Am.  R.  121);  Works  \. 
Stevens,  76  Ind.  181 ;  Fulwider  v.  Ingels,  87  Ind.  414 ;  Finch 
^.  Bergins,  89  Ind.  360 ;  Dodd  v.  Moore,  91  Ind.  522. 

The  appellant  at  the  trial  admitted  the  publication  com- 
plained of.  His  defence  was  that  it  was  true.  In  a  crim- 
inal prosecution  for  libel  at  common  law,  its  truth  was  no 
justification.  This  rule  has  been  generally  changed  by  stat- 
ute in  this  country,  and  in  this  State  by  the  Constitution. 
Section  10  of  our  Bill  of  Rights  provides  that,  "  In  all  pros- 
ecutions for  libel,  the  truth  of  the  matters  alleged  to  be  libel- 
lous may  be  given  in  justification.'^     The  appellant's  evidence 
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tended  to  prove  the  truth  of  the  alleged  libel  for  which  he 
was  prosecuted.  This  evidence  was  entitled  to  such  weight 
as  the  jury  thought  proper  to  give  it,  in  the  light  of  all  the 
facts  and  circumstances  in  the  case.  The  jury  were  theex- 
elusive  judges  whether  these  facts  and  circumstances  affected 
the  credibility  of  the  appellant.  If  the  appellant's  evidence 
was  entitled  to  less  weight  than  that  of  other  witnesses,  it 
was  so  as  a  fact  of  which  the  jury  were  exclusive  judges.  It 
was  not  so  as  a  matter  of  law  which  the  jury  were  bound 
to  consider. 

There  was  error  in  overruling  the  appellant's  motion  for  a 
new  trial. 

Judgment  reversed,  with  instructions  to  the  court  below  to- 
sustain  the  appellant's  motion  for  a  new  trial.     . 

Filed  June  26,  1884. 


No.  11,463. 

Yearley,  Administrator,  v.  Sharp,  Administrator. 

Decedents'  Estates. — AppecU  to  Supreme  Court. — Dismissal  of  Appeal.- — 
Where  an  administrator  considers  himself  aggrieved  by  a  decision  of  a 
circuit  court,  or  judge  thereof  in  vacation,  growing  out  of  any  matter 
connected  with  a  decedent's  estate,  and  prosecutes  an  appeal  from  such 
decision  to  the  Supreme  Court,  he  is  not  required  to  file  any  appeal 
bond;  but  he  must  file  a  transcript  of  the  record,  on  his  appeal,  in  the 
Supreme  Court,  at  the  latest,  within  twenty  days  after  such  decision  was 
made,  unless,  "  for  good  cause  shown,"  such  time  has  been  extended  by 
the  Supreme  Court.  Otherwise  a  motion  to  dismiss  the  appeal  must  be- 
sustayied. 

From  the  Delaware  Circuit  Court. 

/.  R.  McMahariy  for  appellant. 

W.  BroiheHon  and  C.  E,  Shipley^  for  appellee. 

HowK,  J. — This  was  a  claim  filed  by  the  appellant,  Year- 
ley,  as  administrator  de  bonis  non  of  the  estate  of  Henry  B- 
Trout^  deceased,  against  the  estate  of  Washington  Trout,  de- 
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ceased,  of  which  latter  estate  the  appellee  Sharp  is  admiuis- 
trator.  The  cause  was  put  at  issue  and  tried  by  the  courts 
and,  at  the  request  of  the  appellant,  the  court  made  a  specii^l 
finding  of  facts  and  stated  its  conclusions  of  law  thereon  in 
favor  of  the  appellee,  the  defendant  below.  The  court  ren- 
dered judgment  in  favor  of  the  appellee  and  against  the  ap- 
pellant on  the  first  day  of  February,  1883,  for  the  costs  of 
suit.  On  the  last  day  of  January,  1884,  the  appellant  filed  a 
certified  transcript  of  the  proceedings  and  judgment  in  this 
cause,  with  his  assignment  of  errors  endorsed  thereoo,  as  and 
for  lEin  appeal  therefrom,  in  the  clerk's  office  of  this  court. 

The  appellee  has  moved  this  court  in  writing  to  dismiss 
the  appeal  in  this  case,  for  the  following  c$use8 : 

"  1.  The  appeal  was  not  taken  in  the  time  nor  in  the  man- 
ner prescribed  by  law ; 

''  2.  The  appeal  was  not  taken  in  the  time  nor  in  the  man- 
ner prescribed  by  sections  2454  to  2457,  R.  S.  1881 ;  and, 

"  3.  The  decision  and  judgment  from  which  said  appeal 
was  taken  was  rendered  in  the  Delaware  Circuit  Court  on 
February  1st,  1883,  and  the  transcript  was  not  filed  in  this 
court  until  January  31st,  1884,  nor  was  summons  from  this 
court  issued  nor  served  upon  appellee  until  after  the  expi- 
ration of  the  year  following  the  date  of  the  judgment,  nor  was 
time  granted  by  this  court  to  extend  the  period  for  taking 
such  appeal  beyond  the  twenty  days  allowed  by  law.'' 

It  will  be  observed  from  our  statement  of  this  case  that  the 
parties  on  both  sides,  plaintiff  as  well  as  defendant,  were  the 
administrators  respectively  of  a  decedent's  estate.  Unques- 
tionably, therefore,  an  appeal  from  the  decision  of  the  trial 
court  could  be  taken  by  the  party  aggrieved  thereby  only  in 
the  manner  and  within  the  time  prescribed  in  sections  2454 
lo  2457,  R.  S.  1881.  Section  2464  provides,  in  substance,  that 
-any  person  considering  himself  aggrieved  by  any  decision  of 
a  circuit  court,  or  judge  thereof  in  vacation,  growing  out  of 
any  matter  connected  with  a  decedent's  estate,  may  prosecute 
an  appeal  to  the  Supreme  Court,  upon  filing  with  the  clerk 
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of  such  circuit  court  a  bond  with  penalty  and  surety,  and 
payable  and  conditioned  as  therein  required.  In  section  2457 
it  is  provided,  substantially,  that  where,  as  in  this  case,  an 
appeal  is  taken  by  an  administrator,  he  need  not  file  an  ap- 
peal bond.  Section  2459  provides  as  follows :  '^  Such  appeal 
bond  shall  be  filed  within  ten  days  after  the  decision  com- 
plained of  is  made,  unless,  for  good  cause  shown,  the  court 
to  which  the  appeal  is  prayed  shall  direct  such  appeal  to  be 
granted  on  the  filing  of  such  bond  within  one  year  after  such 
•decision.  But  any  person  who  is  aggrieved,  desiring  such 
^appeal,  may  take  the  same  in  his  own  name,  without  joining 
with  any  other  person.  The  transcript  shall  be  filed  in  the 
Supreme  Court  within  ten  days  after  filing  the  bond.'' 

In  the  case  in  hand  no  appeal  bond  was  filed,  and,  as  the 
appellant  was  an  administrator,  none  was  required  to  be  filed. 
Nor  did  the  appellant  make  any  application  to  this  court  for 
an  extension  of  time  within  which  he  might  lawfully  perfect 
his  appeal ;  but,  without  any  leave,  order  or  direction  of  this 
oourt,  on  the  last  day  of  the  first  year  after  the  decision  be- 
low was  made,  by  which  he  considered  himself  aggrieved,  he 
filed  the  transcript  of  this  cause  in  the  clerk's  oflBce  of  this 
court,  as  and  for  an  appeal  from  such  decision.  The  ques- 
tion presented  for  our  decision,  by  the  appellee's  motion  to 
dismiss  the  appeal  so  taken,  may  be  thus  stated :  Does  the 
statute  authorize  an  appeal  to  be  taken  by  an  administrator 
in  such  a  case,  in  the^  manner  or  after  the  lapse  of  time  in 
which  this  appeal  was  taken  ?  Or,  more  briefly,  did  the  appel- 
lant take  this  appeal  in  conformity  with  the  requirements  of 
the  statute?  We  are  of  opniion  that  these  questions  must  be 
answered  in  the  negative.  In  the  sections  of  the  statute 
above  referred  to,  the  legislative  intent  is  clearly  manifest  that, 
in  every  case,  where  an  appeal  may  be  taken  to  this  court 
from  any  decision  of  a  circuit  court,  or  judge  thereof  in  va- 
<»tion,  in  regard  to  any  matter  connected  with  a  decedent's 
estate,  the  transcript  must  be  filed  in  this  court,  at  the  latest, 
within  twenty  days  after  the  decision  complained  of  was 
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made^  nnless^  "  for  good  cause  shown,"  this  court  may  direct 
that  the  appeal  may  be  perfected  after  the  expiration  of  that 
time,  and  within  one  year  after  such  decision.  The  precise 
question  here  presented  has  never  been  considered  by  this 
court  in  any  of  its  previous  decisions,  but  we  do  not  doubt 
the  correctness  of  our  conclusion.  The  appeal  in  this  case 
was  not  taken  in  conformity  with  the  requirements  of  the 
statute,  and  the  appellee^s  motion  to  dismiss  it  must  be  sus- 
tained. 

The  appeal  is  dismissed,  with  costs. 

Filed  June  26, 1884. 


No.  10,862. 

Glenn  v.  Dailey. 

Con  VEBSION. — Trover. — Agister. — Contract. — Negligence.  — Angwer. — Pleading^ 
— ^To  a  complaint  alleging  the  delivery  of  a  horse  to  the  defendant  to  be- 
kept  and  pastured  for  a  consideration,  until  the  plaintiff  would  demand 
the  horse,  and  that  demand  was  made  and  the  defendant  failed  and 
could  not  deliver  the  horse,  an  answer  to  the  effect  that  the  defendant 
was,  by  the  terms  of  the  contract,  not  to  be  responsible  on  account  of 
any  injury  caused  by  a  railroad  passing  over  his  farm,  or  loss  or  casual- 
ties resulting  from  insufficient  fences  to  confine  the  horse,  but  failing  to 
show  that  the  failure  to  return  the  horse  was  caused  by  the  railroad  oz^ 
insufficient  fences,  is  bad  on  demurrer. 

From  the  Bartholomew  Circuit  Court. 

6r.  W.  Cooper,  for  appellant. 
iST.  R,  Keyea,  for  appellee. 

CoLERiCK,  C. — The  appellant  sued  the  appellee  to  recover 
the  value  of  a  horse,  alleged  to  have  been  lost  while  in  the 
possession  of  the  appellee.  To  the  complaint,  which  con- 
sisted of  two  paragraphs,  an  answer,  in  four  paragraphs,  was 
filed.  A  demurrer  was  sustained  to  the  third  paragraph  of 
the  answer,  and  overruled  to  the  second  and  fourth  para- 
graphs.    A  reply  of  general  denial   was  filed.     The  issuer 
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were  tried  by  a  jury,  and  resulted  in  a  verdict  in  favor  of  the 
appellee,  upon  which,  over  a  motion  for  a  new  trial,  judg- 
ment was  rendered  against  the  appellant.  The  errors  as- 
signed are  the  rulings  of  the  court  upon  the  demurrers  to 
the  second  and  fourth  paragraphs  of  the  answer,  and  on  the 
motion  for  a  new  trial. 

The  first  paragraph  of  the  complaint  averred,  in  substance, 
that  on  the  17th  day  of  June,  1882,  the  appellant,  being  the 
owner  of  a  certain  horse,  describing  it,  entered  into  a  con- 
tract with  the  appellee  to  safely  keep  and  pasture  the  same  on 
the  appellee's  farm  in  Bartholomew  county,  Indiana,  for  a 
consideration  to  be  paid  to  him,  until  the  appellant  might  re- 
quest or  demand  the  same ;  that  under  and  pursuant  to  said 
contract  appellee  took  said  horse  to  pasture,  and  possessed 
and  held  the  same ;  that  afterwards,  on  the  —  day  of  August, 
1882,  the  appellant  made  a  demand  on  the  appellee  for  the 
possession  of  the  horse,  and  that  he  failed  and  refused  to  de- 
liver or  return  the  same,  and  is  unable  to  do  so,  and  that  the 
appellee  is  indebted  to  the  appellant  in  the  sum  of  $200,  the 
value  of  said  horse,  which  sura  is  due  and  wholly  unpaid. 
Wherefore,  etc. 

The  second  paragraph  of  the  complaint  was,  in  substance, 
the  same  as  the  first,  but  contained  the  ifdditional  averments 
that  the  appellee  carelessly  and  negligently  placed  the  horse 
in  a  field  upon  his  farm  where  the  fences  were  down  between 
said  farm  and  the  adjoining  farm,  not  owned  by  the  appellee, 
and  that  said  horse  strayed  away,  by  reason  thereof,  to  said 
adjoining  farm,  and  was  from  there  turned  out  upon  the  pub- 
lic highway ;  that  appellant  had  made  diligent  search  for  the 
horse,  but  was  imable  to  find  it,  or  learn  of  its  whereabouts, 
and  that  through  the  appellee^s  negligence  and  gross  care- 
lessness the  horse  strayed  away  as  aforesaid,  and  was  lost^ 
that  the  appellant  demanded  possession  of  the  horse  of  th« 
appellee,  who  failed  and  refused  to  return  it,  or  account  for 
the  same  or  the  value  thereof,  to  the  appellant's  damage  $200. 
Wherefore,  etc. 
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The  second  paragraph  of  the  answer  averred  that  the  ap- 
pellee was  not^  and  had  not  been,  at  any  time,  engaged  in 
the  general  business  of  keeping  or  pasturing  horses  for  hire; 
that  he  was  the  owner  of  a  farm  in  the  vicinity  of  the  town 
of  Columbus,  Indiana,  the  tillable  land  of  which  he  culti- 
vated, and  kept  the  pasture  land  for  his  own  use;  that  one 
Daniel  Smith,  who  was  the  owner  and  keeper  of  a  livery  sta- 
ble in  said  town  of  Columbus,  and  who  kept  a  large  number 
of  horses,  stated  and  represented  to  the  appellee,  prior  to  the 
times  mentioned  in  the  complaint,  that  he  desired  to  put 
horses  upon  ps^sture  from  time  to  time,  and  requested  of  ap- 
pellee the  privilege  of  sending  to  the  appellee's  pasture  such 
horses  as  he.  Smith,  might  desire,  on  a  proper  compensation 
to  be  paid  therefor  by  Smith,  who  was  then  and  there  in- 
formed by  appellee  that  said  farm  was  exposed  on  account  of 
a  railroad  running  through  the  same,  and  that  the  fences 
were  sometimes  down,  and  that  he  would  not  be  responsible 
for  any  accidents  or  casualties  happening  to  said  horses  by 
reason  of  said  railroad,  or  by  reason  of  said  fences  being 
down  and  the  horses  straying  away,  and  that  he  would  not 
take  any  horses  to  pasture  unless  the  owners  thereof  would 
assume  all  risks  and  responsibilities  on  account  of  said  rail- 
road and  fences ;  tliat  Smith,  under  said  arrangement,  and 
not  under  any  other  or  different  one,  did  send  horses  from 
time  to  time  to  said  pasture-;  that  the  appellant,  prior  to  the 
time  of  placing  his  horse  in  pasture  on  appellee's  farm,  was 
keeping  it  in  the  livery  stable  of  Smith,  and  requested  Smith 
to  obtain  pasturage  for  it,  and  that  Smith,  under  said  arrange- 
ment with  appellee,  placed  said  horse  in  appellee's  pasture; 
that  appellant  made  no  arrangement  with  appellee  to  pasture 
said  horse,  or  pay  for  the  same,  but  the  same  was  taken  un- 
der said  arrangement  with  Smith,  and  upon  the  terms,  as  -to 
{)rice  of  pasturage,  and  as  to  appellee  being  relieved  from 
any  responsibility  for  accidents  or  escapes,  as  above  set  forth, 
and  not  otherwise.     Wherefore,  etc. 
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.The  fourth  paragraph  of  the  answer  was,  in  suhstance,  sim-* 
ilar  to  the  second  paragraph,  the  material  averments  of  which 
have  been  recited  above.  Both  of  these  paragraphs  pur.- 
ported  to  answer  the  entire  complaint.  It  is  quite  clear  that 
neither  of  them  stated  facts  sufficient  to  constitute  a  defence 
to  the  cause  of  action  set  forth  in  the  first  paragi:aph  of  the 
complaint,  which  was  founded  upon  the  alleged  refusal  or 
feilure  of  the  appellee  to  surrender  on  demand  the  horse 
which  was  placed  in  his  possession  by  the  appellant  for  safe- 
keeping, and  contained  no  averment  that  the  horse  had  been 
lost  while  in  the  possession  of  the  appellee.  For  aught  that 
appeared  in  this  paragraph  of  the  complaint,  the  inability  of 
the  appellee  to  return  the  horse  may  have  been  occasioned  by 
some  cause  other  than  those  excepted  by  the  terms  of  the  con- 
tract mentioned  in  t4ie  answer.  To  q^ake  the  answer  sufficient 
as  to  the  first  paragraph  of  the  complaint,  it  was  essential  to 
aver  therein  that  the  inability  of  the  appellee  to  surrender 
the  horse  was  occasioned  by  or  through  one  of  the  causes  ex- 
cepted by  the  contract,  and  on  the  happening  of  which  he  was 
to  be  exempted  from  liability.  No  such  averment  was  made 
in  either  of  said  paragraphs  of  the  answer,  and  for  that  reason 
the  court  erred  in  overruling  the  demurrers  thereto,  and  for 
the  error  so  committed  the  judgment  ought  to  be  reversed. 

In  view  of  the  conclusion  which  we  have  reached,  it  is  un- 
necessary to  decide  the  questions  presented  by  the  motion  for 
a  new  trial,  as  thev  may  not  arise  on  another  trial  of  the  case. 

Per  Curiam.— *The  judgment  of  the  court  below  is  re- 
versed, at  the  costs  of  the  appellee,  and  the  cause  is  reman- 
ded with  instructions  to  sustain  the  demurrers  to  the  second 
and  fourth  paragraphs  of  the  answer,  and  for  further  pro- 
ceedings. 

Elliott,  C.  J.,  took  no  part  in  the  determination  of  this 
cause. 

Filed  June  26,  18S4. 
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No.  10,630. 

Gekabd  V.  Dill. 

Work  and  Labor. — Set-Off.— Implied  Contract, — Member  <^  FamUy, — Ac- 
count, — To  a  common  count  for  work  and  labor,  an  answer  of  set-off,  or 
in  bar,  averring  that  the  plaintiff,  being  a  child  four  years  old,  destitute 
and  abandoned  by  his  parents,  was  taken  by  the  defendant,  as  an  act  of 
charity,  and  without  contract,  and  provided  for,  nurtured  and  educated 
as  a  member  of  his  faiiiily,  and  containing  a  statement  of  account  therefor, 
is  bad  as  a  bar,  inasmuch  as  it  does  not  deny  the  Implied  contract  to  pay 
for  the  labor  which  is  shown  by  the  complaint,  nor  state  facts  implying 
such  denial,  and  bad  as  a  set-off  because  it  shows  that  tlie  acts  done  for 
the  plaintiff  were  gratuities. 

From  the  Montgomery  Circuit  Court. 

P.  S.  Kennedy  and  W,  T.  Brushy  for  appellant. 
A.  D,  Thonias,  for  appellee. 

ZoLLARS,  J. — Appellee  brought  this  action  in  the  court  be- 
low to  recover  from  appellant  for  work  and  labor.  The  com- 
plaint is  in  two  paragraphs.  The  second  is  based  upon  a 
breach  of  an  alleged  express  agreement  to  pay  in  certain  spe- 
cific articles.  The  first  is  a  common  count  for  work  and  labor, 
in  which  the  labor  is  averred  to  have  been  of  the  value  of 
$1,200,  and  to  have  been  performed  at  the  special  instance' 
and  request  of  appellant,  between  1866  and  the  5th  day  of 
August,  1881.  To  this  paragraph  a  general  denial  and  two 
special  answers  were  filed,  to  all  of  which,  except  the  general 
denial,  a  demurrer  was  sustained.  Upoh  the  verdict  of  a 
jury,  judgment  was  rendered  against  appellant  for  $50. 

The  evidence  is  not  in  the  record.  No  question  is  made 
in  this  court  except  upon  the  ruling  of  the  trial  court  in  sus- 
taining the  demurrer  to  the  answers. 

The  first  paragraph  of  the  complaint  makes  a  case  of  a 
promise,  on  the  part  of  appellant,  to  pay  what  the  labor  wks 
reasonably  worth.  The  work  having  been  performed  at  his 
instance  and  request,  as  alleged,  the  law  implies  a  promise  to 
pay  a  reasonable  compensation.     The  answers  indicate  that 
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the  second  .was  pleaded  as  a  set-off,  and  the  third  in  bar,  but 
we  think  that  neither  is  good  for  the  purpose  it  seems  to  have 
been  intended.  In  the  second  it  is  stated,  substantially,  that 
in  1866  appellee  was  a  child  of  four  years  of  age,  without 
home  or  care,  having  been  abandoned  by  father  and  mother ; 
that  as  an  act  of  cAarfty,  and  without  any  contract  whatever, 
appellant  took  him  to  his,  appellant's,  home,  cared  and  pro- 
vided for,  nurtured,  raised  and  educated  him  as  one  of  his 
own  &mily,  etc.  The  several  items  for  board,  clothing,  school- 
ing, etc.,  are  set  out,  with  a  prayer  that  the  value  of  the  same 
be  set  off  against  the  claim  of  appellee,  as  stated  in  the  first 
paragraph  of  the  complaint. 

In  the  third  paragraph  the  same  facts,  substantially,  are  set 
up,  and  the  stateifient  repeated  that  what  was  thus  done  for 
appellee  by  appellant  was  as  an  act  of  charity,  and  without 
iiny  contract  with  any  one.  The  purpose  of  the  pleader  seems, 
to  have  been  to  bring  the  case  within  the  doctrine  of  those 
cases  holding  that  where  a  child  is  thus  taken  into  a  family, 
and  provided  for  as  a  member  thereof,  the  benefactor  can  not 
recover  for  the  support  furnished,  nor  the  child  for  labor  per- 
formed while  this  relation  exists,  in  the  absence  of  a  contract 
therefor.  Clearly,  the  complaint  does  not  state  a  case^within 
that  doctrine,  nor  do  the  answers  bring  the  case  within  it. 

We  have  no  doubt  that  the  main  fiicts  set  up  in  the  second 
answer,  omitting  the  declarations  of  gratuity  on  the  part  of 
appellant,  might  have  been  so  pleaded  as  to  constitute  a  valid 
set-off,  and  we  are  inclined  to  the  opinion,  although  it  is  not 
necessary  for  us  to  so  decide  in  this  case,  and  we  do  not  de- 
cide, that  those  main  facts  might  have  been  so  pleaded  as  to 
constitute  a  bar  to  a  recovery  under  the  first  paragraph  of  the 
complaint.  As  we  have  said,  the  first  paragraph  of  the  com- 
plaint states  facts  from  which  the  law  implies  a  promise  to  pay 
a  reasonable  compensation  for  the  labor.  This  promise  the 
answers  do  not  negative,  nor  do  they  state  facts  from  which 
the  law  implies  such  negative.  The  statements  in  the  answers, 
**  without  any  conthict  whatever,''  apply  only  to  the  acts  per- 
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formed  by  appellant,  and  not  to  the  labor  by  appellee.  The 
case,  then,  stands  upon  the  declaration  in  the  complaint  that 
appellee  performed  the  labor  at  the  special  instance  and  re- 
quest  of  appellant,  from  which  the  law  implies  a  promise  to 
pay,  and  the  statements  in  the  answers,  that  the  care,  nurture^ 
etc.,  by  appellant,  were  without  contract,  and  as  an  act  of 
charity.  Charity,  as  defined  by  the  lexicographers,  means  be- 
nevolence, a  gift,  benefaction,  or  gratuity  to  the  poor. 

Appellant  clearly  had  the  right,  if  he  saw  fit,  to  perform 
the  generous' offices  without  contract  for  pay,and  as  a  charity^ 
or  gratuity,  and  at  the  same  time  remain  liable  upon  an  im- 
plied promise  to  pay  appellee  for  his  labor.  This  he  seeras 
to  have  done,  as  we  must  judge  of  his  acta  from  the  case  be- 
fore us.  There  being  no  promise,  express  or  implied,  on  the 
part  of  appellee  to  pay  for  the  kindly  offices,  but,  on  the  con- 
trary, they  having  been  rendered  as  a  charity,  appellant  can 
not  now  be  heard  to  set  them  up  as  a  set-off  or  in  bar  of  ap- 
pellee's claim  for  labor  performed  as  in  the  complaint  alleged. 

It  follows,  therefore,  that  the  trial  court  did  not  err  in  sus- 
taining the  demurrer  to  the  answers. 

The  judgment  is  affirmed,  at  the  costs  of  appellant. 
Filed  Oct  10, 1883.   Petition  for  a  rehearing  oyerraied  June  26, 1884. 


No.  11,575. 

Ebebhart  V.  Beisteb. 

Pleading. — Negligence. — Arrest  of  Judgment, — A  complaint  to  recover  for 
an  injury  from  a  vicious  animal,  which  fails  to  show  that  the  plaintiff 
was  free  from  fault,  is  had  on  motion  in  arrest  of  judgment. 

Same. — Where  a  complaint  fails  entirely  to  aver  a  fact  essential  to  the 
piaintifT's  right  of  recovery,  and  contains  nothing  from  which  that  fact 
might  be  inferred  by  liberal  intendment/  the  judgment  should  be  ar- 
rested. 

From  the  Gibson  Circuit  Court. 
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W.  M.  Land  and  J.  B.  Gamble,  for  appellant. 
0.  A.  Buskirk  and  W,  L.  Smith,  for  appellee. 

Elliott,  C.  J. — The  complaint  of  the  appellee  alleges  that 
"  the  defendant  wrongfully  and  injuriously  did  keep  a  dog  of 
a  savage  and  ferocious  nature,  he,  the  defendant,  knowing  that 
said  dog  was  accustomed  to  bite  mankind,'^  and  that  it  did 
bite  and  injure  the  appellee.  There  is  no  allegation  in  the 
complaint  that  the  plaintiff  was  without  fault,  nor  are  there 
any  facts  from  which  it  can  be  inferred  that  she  was  not 
guilty  of  contributory  negligence,  and  it  is  contended,  that 
for  the  want  of  the  averment  that  the  plaintiff  was  without 
&ult,  and  because  of  the  absence  of  facts  from  which  that 
conclusion  may  be  inferred,  the  pleading  is  bad  on  the  mo- 
tion in  arrest  of  judgment. 

Controlled  by  the  ruling  in  Williams  v.  Moray,  74  Ind.  25 
(39  Am.  R.  76),  we  must  hold  that  it  is  necessary  for  a  plain- 
tiff, in  an  action  to  recover  for  injuries  caused  by  the  bite  of  a 
vicious  dog,  to  prove  that  he  was  free  from  contributory  negli- 
gence. So,  too,  does  that  case  require  it  to  be  held,  that  where  a 
complaint  to  recover  for  injuries  inflicted  by  a  vicious  animal 
fails  to  show  that  the  plaintiff  was  without  fault,  it  is  bad  on 
demurrer.  But  the  question  of  the  sufficiency  of  the  com- 
plaint was  not  tested  by  demurrer,  and  many  defects  which  a 
demurrer  would  reach  are  cured  by  a  verdict.  Jones  v.  Wliite, 
90  Ind.  256 ;  Martin  v.  Holland,  87  Ind.  105 ;  Puett  v.  Beard, 
86  Ipd.  104;  Jenkins  v.  Bice,  84  Ind.  342;  Parker  v.  Clay- 
Urn,  72  Ind.  307 ;  Shimer  v.  Bronnenburg,  18  Ind.  363. 

There  are  defects  in  pleadings  which  a  verdict  will  not 
cure.  Where  there  is  a  material  fact  lacking,  the  pleading  is 
not  cured  by  the  verdict,  unless  it  states  other  facts  from 
which,  by  liberal  intendment,  the  omitted  fact  can  be  sup- 
plied. Where  there  are  no  allegations  touching*  the  subject, 
then  there  are  no  grounds  which  will  support  an  inference, 
or  which  will  supply  reasons  for  an  intendment,  that  the 
omitted  fact  was  proved.     Facts  not  alleged,  and  which  are 
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not  implied  in  or  inferable  from  those  which  are  alleged,  can 
not  be  presumed  to  exist,  nor  can  it  be  presumed  that  they 
were  proved  to  the  jury.  Gould  PL,  ch.  10,  section  12. 
The  rule  is  somewhat  more  broadly  stated  in  an  early  English 
work,  but  it  is  not  supported  by  authority.  In  commenting 
upon  the  statement  of  the  rule  of  which  we  have  spoken  a 
recent  writer  remarks :  ^^  But  this  language  is  too  broad,  for 
it  has  always  been  limited,  both  in  England  and  the  United 
States,  to  cases  where  the  plaintiff  had  stated  his  cause  of  action 
defectively  or  inaccurately,  and  has  never  been  held  to  apply 
where  there  had  been  a  total  omission  to  state  it — where  the 
statement  of  some  &ct  essential  to  the  cause  of  action  had 
been  wholly  omitted/'  Bliss  Code  PL,  section  438.  Our 
cases  lay  down  the  rule  that  where  an  independent  fact  essen- 
tial to  the  cause  of  action  is  omitted,  the  pleading  will  be  bad 
on  a  motion  in  arrest.  Dickerson  v.  Hays,  4  Blackf.  44 ;  Mc- 
Millen  v.  Terrell,  23  Ind.  163;  Pierse  v.  Thornton,  44  Ind. 
235 ;  Sharpe  v.  Clifford,  44  Ind.  346 ;  Heddens  v.  Yminglove, 
Maasey  &  Oo.,  46  Ind.  212;  Newman  v.  Perrill,  73  Ind.  153. 
'  A  fact  essential  to  the  appellee's  cause  is  that  she  was  free 
from  &ult,  and  upon  this  subject  there  is  no  allegation  at  all 
in  the  complaint;  for  all  the  facts  stated  in  it  relate  to  the 
negligence  of  the  appellant.  There  are,  therefore,  no  &ot8 
from  which  it  can  be  inferred  that  she  was  not  guilty  of  con- 
tributory negligence.  There  is  absolutely  nothing  upon  that 
subject,  and,  of  course,  nothing  that  will  supply  grounds  for 
an  intendment.  If  there  were  any  facts  at  all  bearing  ^upon 
that  subject,  then  a  liberal  intendment  would  be  indulged, 
but  without  some  grounds  intendment  is  legally  impossible. 
Facts  constituting  negligence  on  the  part  of  the  defendant  do 
not  necessarily  show  that  the  plaintiff  was  without  &ult. 
Wabash,  etc.,  R.  W.  Oo.  v.  Johnson,  ante,  p.  40.  There  may 
be  ca^es  where  in  stating  the  facts  constituting  the  defend- 
ant's negligence,  the  plaintiff's  freedom  from  negligence  is 
made  to  appear,  but  the  present  case  does  not  belong  to  that 
class.     The  facts  stated  in  the  complaint  before  us  bear  en- 
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tirely  upon  the  negligence  of  the  defendant.  For  any  thing  that 
appears^  or  for  aught  that  by  the  most  liberal  intendment  can 
be  inferred^  the  plaintiff's  own  negligence  was  the  direct  cause 
of  her  injury. 

The  mistake  of  the  pleader  in  this  case  was  not  the  omis- 
sion to  state  a  ^^  particular  circumstance  '^  or  a  minor  fact^  but 
it  was  the  omission  to  state  a  general  fact  essential  to  his  cause 
of  action.  It  is  true  that  the  appellee  could  not  have  recov- 
ered without  proving  that  she  was  not  guilty  of  contributory 
negligence ;  but  it  does  not  follow  that  because  of  this  the 
verdict  makes  the  complaint  good.  A  plaintifiT  can  not  re- 
cover without  proving  negligence  on  the  part  of  the  defend- 
ant^ and  surely  no  one  would  contend  that  a  complaint  ut- 
terly silent  as  to  the  de&ndant's  negligence  would  be  good 
after  verdict.  It  will  not  do  to  argue,  as  does  the  appellee, 
that  because  a  fact  must  be  proved,  to  entitle  the  plaintiff  to  a 
recovery,  therefore  the  verdict  aids  the  complaint.  There  is 
a  glaring  fallacy  in  such  a  course  of  reasoning.  Counsel's 
quotation  from  Blackstone  does* not  sustain  their  contention, 
for  the  author  was  speaking  of  inaccuracies  in  pleading  minor 
facts  or  circumstances,  and  was  not,  in  the  clause  quoted, 
^speaking  of  the  omission  to  plead  independent  facts  essential 
to  the  right  of  action.  The  language  quoted,  taken  in  con- 
nection with  what  precedes  and  follows  it,  will  not  bear  the 
meaning  annexed  to  it  by  counsel.  To  make  good  our  as- 
sertion we  need  quote  only  a  single  sentence :  '^  But  if  the 
thing  omitted  be  essential  to  the  action  or  defence,  as  if  the 
plaintiff  does  not  merely  state  his  title  in  a  defective  manner, 
but  sets  forth  a  title  that  is  totally  defective  in  itself,  or  if  to 
an  action  of  debt  the  defendant  pleads  not  guilty  instead  of 
nil  debety  these  can  not  be  cured  by  a  verdict  for  the  plaintiff  in 
the  first  case,  or  for  the  defendant  in  the  second."  2  Chitty's 
Blackstone,  p.  304. 

Minor  facts  may  sometimes  be  involved  in  principal  ones, 
but  a  principal  and  independent  fact  can  not,  as  a  general  rule^ 
Vol.  96.— 31 
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be  contained  in  any  other  in  such  a  sense  as  to  dispense  with 
its  statement  in  pleading ;  at  all  events,  it  can  not  be  held 
that  where  there  is  no  more  than  a  charge  of  negligence 
against  the  defendant,  a  verdict  will  cure  an  omission  to  show, 
in  some  form,  that  the  plaintiff  was  free  from  contributory 
negligence.  Judgment  reversed. 
Filed  Jane  26, 1884. 


No.  9355. 

Radcliff  et  al.  t?.  Radford. 

Demubbeb  to  Evidence. — New  TMal.— Where  there  is  a  demurrer  to  evi- 
dence, a  motion  for  a  new  trial  is  not  admissible. 

Same. — Upon  a  demurrer  to  evidence,  every  reasonable  inference  against 
the  demurrant,  which  might  be  drawn  by  a  jury,  must  be  taken  as  true 
by  the  court. 

BESUiiTiNa  Trust. — Husband  and  Wife. — Conveyance, — Agreement, — Where 
a  husband  buys  land  with  his  wife's  money,  taking  a  deed  therefor  in 
his  own  name,  without  her  consent,  or  with  her  consent,  ag^reeing  orally 
to  hold  the  laiid  in  trust  for  her,  a  trust  results  in  her  favor  under  sec- 
tion 2976,  R.  S.  1881. 

Bill  qy  Exceptions. — PartUum. — Report  of  CommwsionerB. — A  bill  of  ex- 
ceptions is  necessary  to  present,  in  the  Supreme  Court,  error  of  the  court 
below  in  refusing  to  set  aside  a  report  of  commissioners  in  partition. 

From  the  Morgan  Circuit  Court. 

W.  R,  Harrison^  W.  E,  McGord,  8.  Olaypool  and  W.  A. 
Ketcham,  for  appellants. 

G,  W.  Grubbs  and  /.  H,  Jordan,  for  appellee. 

BiCKNELL,  C.  C. — This  was  a  suit  to  enforce  a  trust  in 
land  held  by  a  husband  for  the  use  of  his  wife,  and,  after  her 
death,  for  the  use  of  her  two  children  by  a  former  husband, 
they  being  her  only  heirs.  The  appellee  was  the  survivor  of 
these  children,  and  was  the  sole  plaintiff.  The  other  child 
died,  leaving  issue,  who  were  not  parties  to  the  suit. 

The  complaint,  in  each  of  its  paragraphs,-  states  that,  in 
August,  1838,  the  husband  and  wife  bought  the  land  jointly, 
and  that  one-half  the  land  was  paid  for  with  the  separate 
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money  of  the  wife,  and  each  of  the  paragraphs  states  a  trust 
valid  under  section  8  of  our  statute  of  trusts,  1  E.  S.  1876, 
p.  916;  and  that  the  husband  and  wife  occupied  the  land  to- 
gether during  their  joint  lives,  the  husband  afterwards  re- 
maining  in  possession  until  he  died  in  1879 ;  that  during  his 
lifetime  he  always  acknowledged  the  existence  of  said  trust, 
but  by  his  will  he  devised  the  land  to  the  defendant  Sarah 
Radcliff,  who  was  his  second  wife,  during  widowhood,  and  if 
she  should  marry  again,  then  to  the  other  defendants,  who 
were  his  brothers  and  sisters ;  that  said  Sarah  is  in  possession 
of  the  land,  and,  although  requested,  refuses  to  convey  to  the 
plaintiff  any  part  of  it.  The  complaint  prays  that  one-fourth 
of  the  land  be  decreed  to  be  held  in  trust  for  the  plaintiff; 
that  the  title  thereto  be  vested  in  him ;  that  partition  be 
made,  and  that  said  one-fourth  be  set  off  to  the  plaintiff,  and 
that  he  may  have  other  proper  relief. 

Demurrers  to  these  paragraphs  for  want  of  facts,  etc.,  were 
overruled  by  the  court.  The  defendants  answered  jointly  in 
five  paragraphs,  and  the  defendant  Sarah  Radcliff  filed  a  cross 
complaint  against  the  plaintiff.  Demurrers  to  the  cross  com- 
plaint and  to  each  of  the  defences  except  the  first,  which  was 
the  general  denial,  were  overruled.  The  plaintiff  answered 
the  cross  complaint  by  a  general  denial,  and  replied  to  each 
of  the  special  defences  by  a  general  denial. 

The  cause  was  submitted  to  a  jury  for  trial.  After  hear- 
ing the  plaintiff's  evidence  the  defendants  demurred  thereto. 
This  demurrer  was  overruled  by  the  court,  who  found  for  the 
plaintiff,  that  he  is  entitled  to  one-fourth  in  value  of  the  land, 
and  to  partition,  and  found  upon  the  cross  complaint  that 
said  Sarah  Radcliff  was  not  entitled  to  have  her  title  quieted. 
The  defendants'  motion  for  a  new  trial  was  overruled,  and  an 
interlocutory  judgment  was  rendered  upon  the  finding,  and 
commissioners  of  partition  were  appointed,  who  assigned  to 
the  plaintiff  one-fourth  of  the  land,  to  wit,  forty  acres. 

The  defendants'  motion  to  set  aside  the  report  of  the  com- 
missioners was  overruled. 
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The  defendants'  motion  in  arrest  of  judgment  was  overruled. 
Final  judgment  was  rendered  that  the  plaintiflF  should  have, 
use  and  enjoy  said  forty  acres  in  fee  simple,  and  that  his  title 
thereto  should  be  quieted,  and  that  he  should  recover  his  costs. 

The  defendants  appealed,  assigning  errors : 

1.  In  overruling  the  demurrers  to  the  complaint. 

2.  In  overruling  defendants'  motion  to  suppress  parts  of 
the  depositions  of  Jane  Resell  and  Catherine  Duncan. 

3.  In  overruling  the  demurrer  to  the  evidence. 

4.  In  overruling  the  motion  for  a  new  trial. 

5.  In  overruling  the  motion  to  set  aside  the  commissioners' 
report  in  partition. 

6.  In  overruling  the  motion  in  arrest  of  judgment. 

As  to  the  fourth  of  these  assignments,  viz.,  overruling  the 
motion  for  a  new  trial,  this  court  lield  in  City  of  Indianapolis 
V.  Lawyer  J  38  Ind.  348,  that  an  exception  to  the  ruling  upon 
a  demurrer  to  evidence  sufficiently  presents  the  question,  on 
appeal,  as  to  the  correctness  of  the  ruling,  without  a  motion 
for  a  new  trial,  and  in  the  same  case,  on  page  371,  the  court 
declined  to  decide  whether  a  motion  for  a  new  trial  was  right 
or  not,  but  said,  "  We  think,  however,  that  no  gdod  reason 
was  shown  for  the  granting  of  a  new  trial,  if  in  such  a  case 
a  new  trial  could  have  been  granted."  In  Strough  v.  GeaVy 
48  Ind.  100,  the  court  held  that  where  there  is  a  demurrer  to 
evidence,  a  motion  for  a  new  trial  is  unauthorized,  unless  it 
relates  to  an  assessment  of  damages.  The  court  gave  no 
authority  for  this  ruling,  but  it  follows  necessarily  from  the 
nature  of  a  demurrer  to  evidence. 

Demurrer  to  evidence  is  an  admission  of  the  truth  of  the 
fact  alleged  by  the  adverse  party,  or  an  acknowledgment  that 
the  evidence  produced  by  him  at  the  trial  of  the  cause  is 
true,  but  a  denial  of  its  operation  and  effect  in  law,  where- 
upon the  party  demurs  and  prays  the  judgment  of  the  court; 
for  the  fact  being  agreed  on,  the  judges  are  the  proper  ex- 
positors of  the  law  and  are  to  determine  the  same,  and  not  the 
jury.    7  Bacon  Ab.,  Ed.  of  1860,  p.  672 ;  Co.  Litt.  72.    There- 
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fore,  originally,  the  adverse  party  could  not  be  compelled  to 
join  in  the  demurrer  unless  the  evidence  was  documentary ; 
parol  evidence  was  considered  too  uncertain ;  but  afterwards 
it  was  held  that  in  case  of  parol  testimony,  if  the  party  de- 
murring would  make  the  facts  certain  by  admitting  the  truth 
of  the  evidence  and  of  all  inferences  of  fact  which  might 
legitimately  be  made  thereupon,  then  the  adverse  party  would 
be  compelled  to  join  in  the  demurrer.  7  Ba.  Ab.  674 ;  Gibson 
V.  Hunter,  2  H.  Bl.  187.  And  such  is  the  law  now  except 
that  no  formal  joinder  in  demurrer  is  required.  Griggs  v. 
Seeleyy  8  Ind.  264 ;  Andrews  v.  Hammond,  8  Blackf.  540. 

In  Ghapize  v.  Bane,  1  Bibb,  612,  there  was  a  demurrer  to 
the  evidence,  and  the  party  demurring  had  excepted  to  the 
introduction  of  depositions  over  his  objection.  The  court, 
said :  "As  the  defendant's  objection  was  improperly  over- 
ruled, and  the  same  evidence  was  demurred  to  by  him,  and 
appears  material  in  the  case,  this  exception,  if  not  waived  by 
the  demurrer,  would  stand  in  the  way  of  a  judgment  for  the 
plaintiff.  It  seems,  however,  that  the  one  party  can  not  be 
permitted  to  rely  on  an  exception  to  the  admissibility  of  evi- 
dence, and  to  have  a  demurrer  to  the  same  evidence.  By  de- 
murrer to  the  evidence  he  has  supplanted  his  bill  of  exceptions. 
The  demurrer  admits  the  truth  of  the  evidence,  but  questions 
its  relevancy  and  sufficiency.  The  particular  manner  in  which 
an  admitted  fruf/i  has  been  introduced  into  the  cause  as  evi- 
dence, does  not  i^ccxn  to  be  of  any  importance." 

In  the  case  at  bar  there  were  three  reasons  alleged  for  a 
new  trial:  1.  That  the  finding  and  judgment  were  contrary 
to  the  law  and  the  evidence.  2.  That  the  court  erred  in  re- 
fusing to  suppress  certain  depositions,  and  in  admitting  certain 
parol  testimony,  and  in  overruling  the  demurrer  to  the  evi- 
dence.    3.  That  the  court  erred  in  its  finding  and  judgment. 

As  to  this  last  reason  it  will  be  observed  that  there  was  no 
exception  to  the  form  or  substance  of  the  judgment,  and  no 
motion  to  correct  it.     Smith  v.  Tatman,  71  Ind.  171. 

In  Miller  v.  Porter,  71  Ind.  521,  this  court  held  that  by  de- 


486  SUPREME  COURT  OF  INDIANA, 

Radcliff  etoLv.  Radford. 

miirring  to  evidence  the  party  waives  all  objections  to  its  ad- 
missibility. Under  these  rulings  the  motion  for  a  new  trial 
in  this  case  presents  no  question. 

The  second  error  assigned,  relating  to  the  suppression  of 
depositions,  is  not  a  proper  assignment  of  error.  Buskirk 
Pr.  114,  224. 

As  to  the  first  error  assigned,  the  first  paragraph  of  the 
complaint  states  that  one-half  of  the  land  was  paid  for  with 
the  wife's  money ;  that  the  husband  took  the  deed  in  his  own 
name  without  her  consent. 

The  second  paragraph  states  that  the  husband  bought  half 
of  the  land  with  his  wife's  money,  and  took  the  deed  in  his 
own  name,  and  that  by  agreement,  without  fraudulent  intent, 
he  was  to  hold  the  same  in  trust  for  her. 

In  each  of  these  cases  a  trust  arises  under  our  statute,  1  R. 
S.  1876,  p.  916,  and  was  always  recognized  in  equity  before 
any  such  statute  was  enacted,  Elliott  v.  Armsirong,  2  Blackf. 
198;  Jeniaon  v.  Graves,  2  Blackf.  440;  Blair  v.  Bass,  4 
Blackf.  539 ;  and  may  exist  without  any  writing.  2  Story 
Eq.  Jur.,  section  1195.  There  was,  therefore,  no  error  in 
overruling  the  demurrers  to  the  complaint.  As  to  the  third 
error  assigned,  the  evidence  comes  up  without  a  bill  of  excep- 
tions.    Baker  v.  Baker,  69  Ind.  399. 

Did  the  evidence  prove  a  trust  as  alleged  in  the  complaint? 
Upon  the  demurrer  to  the  evidence,  if  the  existence  of  the 
trust  could  be  reasonably  inferred  from  the  evidence,  it  was 
the  duty  of  the  court  to  overrule  the  demurrer.  If  a  jury, 
upon  any  reasonable  construction  of  the  evidence,  might  have 
found  against  the  defendant,  the  court  may  do  so.  The  court, 
in  such  cases,  may  do  all  that  a  jury  might  reasonably  have 
done.   Griggs  v.  Seeley,  supra;  Thomas  v.  Ruddell,  66  Ind.  326. 

In  Pinnell  v.  Stringery  59  Ind.  555,  and  in  Eagan  v.  Down^ 
ing,  55  Ind.  65,  the  rule  is  thus  stated :  "  On  a  demurrer  to 
evidence,  everything  will  be  taken  against  the  party  demur- 
ring which  the  evidence  tends  to  prove,  including  every  fair 
inference  to  be  drawn  from  the  evidence." 
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In  Ohio,  etc.,  R.  W.  Go.  v.  CoUam,  73  Ind.  261  (38  Am.  R. 
134),  this  court  said :  "  The  court,  on  the  demurrer  to  the  evi- 
<]ence,  was  bound  to  take,  as  true,  all  the  &cts  which  the  evi- 
•dence  tended  to  prove,  and  such  inferences  from  them  as  the 
jury  might  fairly  have  drawn,  though  the  jury  might  not  have 
drawn  such  inferences." 

In  Lenimon  v.  Whitman,  75  Ind.  318  (39  Am.  R.  150),  the 
court  said :  "  The  proof  necessary  to  support  the  plea,  es- 
pecially upon  a  demurrer  to  the  evidence,  may  be  both  equivo- 
cal and  indefinite,  and  yet  be  deemed  sufficient."  And  see 
Trimble  v.  Pollock,  77  Ind.  576. 

If  a  jury,  upon  the  testimony  in  this  case,  had  found  for 
the  plaintiff,  their  verdict  could  not  have  been  set  <aside  as 
unsupported  by  evidence ;  they  might  fairly  have  inferred 
from  the  evidence  the  existence  of  the  trust  as  alleged  in  the 
complaint.  There  was,  therefore,  no  error  in  overruling  the 
-demurrer  to  the  evidence. 

The  fourth  specification  in  the  assignment  of  errors  has  al- 
ready been  considered. 

The  fifth  error  assigned  is  the  refusal  of  the  court  to  set 
aside  the  report  of  the  commissioners  of  partition.  This  is 
s,  proper  assignment  of  error. 

In  Qark  v.  Stephenson,  73  Ind.  489,  this  court  said :  "  If 
the  objection  be  to  the  report,  or  to  the  conduct  of  the  com- 
missioners, the  proper  practice  is  to  move  to  set  aside  or  to 
vacate  the  report ;  and,  if  the  ruling  of  the  court  be  adverse,  to 
save  the  exception  by  a  bill  of  exceptions,  showing  the  mo- 
tion, the  grounds  of  objection,  the  proofs  made,  if  any,  and 
the  action  of  the  court;  and,  in  this  court,  the  error  should 
be  assigned  directly  on  that  action,  just  as  upon  a  ruling  on 
a  demurrer." 

In  this  case,  although  the  record  shows  a  motion  to  set 
aside  the  report  of  the  commissioners,  and  that  such  motion 
was  overruled  by  the  court,  and  that  the  defendants  at  the 
time  excepted  thereto,  yet  there  is  no  bill  of  exceptions  there- 
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upon.  This  assignment,  therefore,  presents  no  question.  Kes- 
ler  V.  Myers,  41  Ind.  543 ;  Angevine  v.  Ward,  66  Ind.  460. 

The  sixth  and  last  assignment  of  error  is  the  overruling- 
of  defendant's  motion  in  arrest  of  judgment.  The  reasons 
alleged  therefor  are :  1.  That  the  complaint  does  not  consti- 
tute a  cause  of  action.  2.  That  the  plaintiff's  reply  to  the 
defendants'  answer  does  not  constitute  a  reply  to  defendants' 
answer. 

It  follows  from  what  has  already  been  said  that  there  was 
no  error  in  overruling  the  motion  in  arrest  of  judgment. 

There  is  no  available  error  in  the  record.  The  judgment 
ought  to  be  affirmed. 

Per*  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  fhe  costs  of  the  appellants. 
Filed  Nov.  3,  1882. 

On  Petition  for  a  Rehearing. 

BiCKNELL,  C.  C. — The  appellants  insist  that  this  is  a  case 
where  the  money  belonging  to  the  wife  at  the  time  of  the  mar- 
riage became,  under  the  law  then  in  force,  her  husband's  money, 
and  that  when  he  used  the  same  in  the  purchase  of  land,  and 
took  the  deed  therefor  in  his  own  name,  the  land  became  his 
absolutely,  and  was  not  subject  to  any  trust  in  favor  of  his  wife* 

It  IS  claimed  that  this  case  is  governed  by  Waldron  v. 
Sanders,  85  Ind.  270,  and  Westerfidd  v.  Klmmer,  82  Ind.  365. 
In  these  cases  it  was  decided  that,  prior  to  the  legislation  of 
1852,  the  money  of  the  wife,  held  by  her  at  the  time  of  her 
marriage,  was  vested  absolutely  in  her  husband  by  the  mar- 
riage, and  might  be  disposed  of  by  him  at  his  pleasure,  and 
that  if  such  money  were  delivered  by  her  to  him,  upon  his 
promise  to  invest  it  in  land  for  her  and  in  her  name,  such 
promise  was  without  consideration  and  invalid,  and  that,  if 
reduction  to  possession  were  necessary,  his  taking  and  hold- 
ing the  title  to  such  land  in  his  own  name  was  an  effectual 
reduction  into  possession. 
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These  cases  hold  that  there  was  no  resulting  trust  in  favor 
of  the  wife  under  such  circumstances/because^  as  the  law  then 
stood,  the  money  was  not  hers.  But,  prior  to  1852,  a  woman 
might  be  the  owner  of  money,  which  would  not  upon  marriage 
become  her  husband's,  as  where  it  was  settled  upon  her  to 
her  sole  and  separate  use,  or  where  she  held  it  as  trustee.  To 
such  cases,  and  to  all  cases  where  the  evidence  shows  that  the 
money  remained  the  property  of  the  wife  notwithstanding 
the  marriage,  the  cases  of  Waldron  v.  Sanders  and  Wester- 
field  V.  Kimmery  supra,  do  not  apply. 

If  there  were  nothing  in  the  case  at  bar  except  the  facts 
that  the  husband,  prior  to  1852,  bought  a  tract  of  laud  and 
paid  for  it,  one-half  with  his  own  money,  and  the  other  half 
with  money  which  his  wife  had  at  the  time  of  their  marriage, 
and  had  afterwards  delivered  to  him  upon  his  promise  to  in- 
vest it  in  land  for  her,  and  that  he,  in  violation  of  the  prom- 
ise, had  taken  the  deed  for  the  land  in  his  own  name,  the  cases 
above  cited  would  be  decisive  against  the  existence  of  any 
trust  in  favor  of  the  wife. 

But  the  evidence  shows  much  more  than  this.  It  shows 
that  when  this  husband  and  wife  came  to  Indiana,  in  1838, 
they  each  had  $500.  It  was  possible  even  then  for  a  wife  to 
hold  proj>erty  separate  from  her  husband,  tt  is  not  expressly 
shown  how  the  property  of  this  wife  was  held,  except  that  she 
derived  it  as  a  daughter  and  as  a  widow,  and  probably  hold 
some  of  it  in  trust  for  her  children,  but,  conceding  that  the 
mere  feet  that  the  money  was  hers  at  the  time  of  the  mar- 
riage authorizes  the  presumption  that  by  the  marriage  it  be- 
came her  husband's,  the  evidence  shows  very  clearly  that  he 
never  made  any  claim  to  the  money,  or  asserted  any  right  to 
it.  He  never  spoke  of  it  in  any  other  May  than  as  his  wife's 
money.  He  stated  to  a  great  many  witnesses,  at  many  differ- 
ent times,  that  the  money  paid  for  the  land  was  $1,000,  of 
which  $500  was  the  money  of  his  wife. 

Mrs.  Jane  Resell  testified  :  "  Mrs.  Radcliff  collected  in  her 
money  about  the  time  she  went  to  Indiana.     They  both  said 


490  SUPREME  CX)URT  OF  INDIANA, 

BaddifT  et  al,  t\  Badford. 

they  put  their  money  together  and  bought  land.  He  said 
that  her  money  and  his  had  helped  t<o  purchase  the  land^  and 
that  the  land  was  as  much  hers  as  his/' 

Catherine  Duncan  testified :  "  I  heard  them  both  say  they 
had  bought  land  with  the  money.  He  said  she  put  in  $500. 
He  said  her  money  had  helped  pay  for  that  land.  He  said 
his  wife's  money  had  helped  pay  for  that  home." 

William  Mabee  testified  :  "  He  said  that  when  they  came 
to  Indiana  he  had  $500,  and  his  wife  had  $500^  and  that  they 
bought  the  home  place  there  with  that  money ;  and  again  he 
said  that  he  and  Nancy  had  each  furnished  $500  to  buy  the 
home  farm." 

Mrs.  Schofield  testified :  "  I  heard  them  both  say  they  had 
bought  the  home  farm  in  partnership;  that  one  had  put  in 
just  as  much  as  the  other." 

Mrs.  Ann  Ulery  testified  :  "They  said  they  each  had  S500, 
and  he  said  she  had  put  in  as  much  as  he  had." 

Six  other  witnesses  testified  to  the  same  if^ct,  sliA  thic 
mass  of  testimony  was  not  contradicted  by  a  single  witness. 
Here  were  statements  made  by  Radford  it  many  different 
times,  beginning  a  year  or  two  after  the  marriage  and  ending 
quite  recently,  and  there  is  no  evidence  at  all  tending  to  show 
that  the  money  was  not  Mrs.  Radcliff's  money,  except  the 
m^re  feet  of  the  marriage. 

But,  as  already  suggested,  a  wife,  prior  to  1852,  might  have 
money  of  her  own  notwithstanding  her  marriage,  and  although, 
in  the  absence  of  evidence,  the  presumption  would  be  that 
money  held  by  the  wife  before  marriage  was  vested  in  the 
husband  by  the  marriage,  yet  the  testimony  above  referred 
to  clearly  rebuts  such  a  presumption,  and  shows  that  the 
money  in  controversy  was  not  the  husband's  money,  but  be- 
longed to  his  wife,  and  also  shows  that  one-half  the  land  be- 
longed to  the  wife.  The  demurrer  to  the  evidence  admitted 
all  the  facts  and  all  the  inferences  which  a  jury  might  right- 
fully have  made  from  the  testimony.  The  controlling  fects, 
thus  admitted,  are,  that  one-half  of  the  money  paid  was  the 
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wife's  money^  and  not  the  money  of  the  husband^  and  that 
she  was  the  owner  of  half  the  land ;  that  it  was  ^*  as  much 
hers  as  his ; "  that  she  paid  $500  of  the  money  and  he  paid 
the  other  $500. 

Then,  the  only  question  is,  did  a  trust  arise  in  equity,  prior 
to  1852,  in  fevor  of  the  person  whose  money  paid  for  land, 
the  title  to  which  was  taken  in  the  name  of  another?  Un- 
doubtedly it  did.  Elliott  v.  Arfnatrongy  2  Blackf.  198;  Blair 
V.  Bans,  4  Blackf.  539 ;  Jeniaon  v.  Graves,  2  Blackf.  440. 
These  cases  all  hold  that  if  A.  purchased  land  with  B.'s  money, 
and  took  the  conveyance  in  his  own  name,  he  held  the  land 
in  trust  for  B.  There  is  no  better  evidence  against  a  man 
than  his  own  declarations  continuously  reiterated  throughout 
manhood  and  age  for  more  than  thirty  years. 

It  can  not  be  said  that  the  demurrer  to  the  evidence  should 
have  been  sustained  for  the  reason  that  the  evidence  does  not 
sustain  the  complaint ;  the  evidence  does  sustain  the  complaint. 

The  petition  for  a  rehearing  claims  also  that  the  judgment 
ought  to  be  reversed  because  it  was  for  too  much  land ;  but 
it  was  for  the  quantity  of  land  demanded  in  the  complaint, 
and  there  was  no  objection  made  to  the  judgment  in  the  court 
below  either  as  to  form  or  substance.  Smith  v.  Tatman,  71 
Ind.  171 ;  Ingd  v.  ScoU,  86  Ind.  518. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 

Filed  June  27,  1884. 


No.  11,451. 

Martin  et  al.  v.  Orr  et  al. 

Supreme  Court. —  Waiver  of  Defect  of  Parties. — The  submission  of  a  cause 
bj  agreement  in  the  Supreme  Court  is  a  waiver  of  a  defect  of  parties 
to  the  appeal. 

ExBCUnoy. — Leave  to  Issue. — Demurrer. — An  application  for  leave  to  issue 
execution  under  section  675,  R.  S.  1881,  made  by  another  than  the 
pfaintiff,  is  sufficient  on  demurrer,  if  it  state  that  the  applicant  owns 
Xhe  judgment  without  stating  the  facts  showing  such  ownership. 
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Same. — Principal  and  Surety. — Discharge  af  Surety, — Notice  to  Sue. — Faihtre 
to  Issue  Execution, — Where  a  surety  by  notice  requires  the  creditor  to 
sue,  according  to  section  1210,  B.  S.  1881,  a  failure  to  issue  execution 
within  a  reasonable  time  after  judgment,  dischiuges  the  surety  giving 
the  notice,  but  not  a  co-surety  not  giving  notice. 

From  the  Fountain  Circuit  Court. 

T.  F.  Davidaon,  L,  Nebeker,  H,  H,  DoclUennan  and  J.  E. 
SchoonoveTy  for  appellants. 

J,  McCabe,  L.  P.  Millei'  and  C,  M.  McCabe,  for  appellees. 

Hammond,  J. — This  was  a  proceeding  by  the  appellees  t(^ 
revive  a  judgment  rendered  in  the  court  below  in  favor  of 
John  M.  Carnahan,  as  guardian  of  one  of  the  appellees,  and 
another,  against  the  appellants  and  three  others.  The  appel- 
lants have  each  assigned  separate  errors.  There  was  a  sub- 
mission of  the  cause  in  this  court  by  agreement  on  January 
30th,  1884.  No  brief  having  been  filed  by  the  appellant 
Alexander  Whitehall,  the  appeal  as  to  him,  on  the  appellees* 
motion,  is  dismissed  under  Rule  14  of  this  court. 

The  appellees  also  move  to  dismiss  the  appeal  as  to  the 
other  appellants,  on  the  ground  that  they  have  not,  as  required 
by  section  635,  R.  S.  1881,  given  nr)tice  of  the  appeal  to  their 
co-parties.  But  this  motion,  made  after  the  agreement  to  sub- 
mit, comes  too  late  and  must  be  overruled.  Peopled 8  Savings 
Bank,  etc.,  v.  Finney,  63  Ind.  460;  Field  v.  Burton,  71  Ind. 
380;  Easter  v.  &ymn,  78  Ind.  540;  Hendricks  v.  Frank,  86 
Ind.  278.  It  is  insisted  by  counsel  for  the  appellees  that  the 
rule  announced  in  the  foregoing  cases  should  not  apply  to  the 
present,  inasmuch  as  the  agreement  to  submit  was  signed  be- 
fore the  filing  of  the  transcript.  But  it  was  filed  with  the 
transcript,  and  with  it  becomes  a  part  of  the  record  of  the 
case.  It  is  not  shown  that  the  appellees  were  induced  to  enter 
into  the  agreement  for  the  submission  under  any  mistake,  or  by 
reason  of  any  promise  of  the  appellants  as  to  service  on  their 
co-parties.  No  showing  is  made,  in  fact,  which  should  relieve 
the  case  from  the  well  established  rule  that  an  agreement  of 
submission  is  a  waiver  in  this  court  of  a  defect  of  parties. 
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The  appellants  James  Martin  and  Edward  Cochran  de- 
murred severally  to  the  complaint.  Their  demurrers  were 
overruled,  and  they  answered  separately.  Martin's  answer 
was  in  two  paragraphs ;  Cochran's  in  one ;  and  to  each  of  these 
the  appellees'  demurrers  for  want  of  facts  were  sustained. 
Judgment  was  rendered  for  the  appellees,  granting  them  leave 
to  take  out  execution  upon  the  judgment  mentioned  in  their 
complaint.  Errors  are  assigned  by  the  appellants  on  the  de- 
cisions of  the  trial  court  in  overr^iling  their  demurrers  to  the 
complaint,  and  in  sustaining  the  appellees'  demurrers  to  their 
answers. 

The  appellees  are  Robert  E.,  J.  Wilbur  and  John  C.  Orr. 
Their  complaint  states,  substantially,  the  following  &cts: 
That  on  September  26th,  1877,  John  M.  Carnahan,  as  guar- 
dian of  said  Robert  E.,  and  also  of  one  Lawrence  F.  Orr, 
recovered  judgment  in  the  court  below  against  one  Franklin 
Yerkes,  the  appellants,  and  others  who  are  named,  in  the  sum 
of  $694;  that  the  judgment  is  wholly  unpaid  and  remains  in 
full  force ;  that  after  its  rendition  said  wards  arrived  at  age, 
and  their  guardian,  said  Carnahan,  settled  with  them  in  full ; 
that  said  Lawrence  F.  afterwards  died  intestat«^  leaving  sur- 
viving him  said  appellees  as  his  only  heirs;  that  his  estate 
was  fully  administered  and  settled ;  and  that  the  appellees  are 
the  owners  of  said  judgment.  There  was  prayer  for  leave  to 
issue  an  execution  and  for  general  relief. 

Carnahan  was  made  a  party  defendant  to  answer  as  to  his 
interest  in  the  judgment.  He  answered  admitting  the  fiicts 
stated  in  the  complaint  and  consenting  for  execution  to  issue 
in  favor  of  the  appellees. 

The  objection  made  to  the  complaint  by  the  appellants  is, 
that  facts  are  not  stated  showing  how  the  appellees  became 
the  owners  of  the  judgment.  The  averments  of  the  com- 
plaint that  the  judgment  was  rendered  in  favor  of  a  person 
who  was  the  guardian  of  one  of  the  appellees,  and  also  the 
guardian  of  another  person,  since  deceased,  whose  estate  has 
been  settled  and  of  whom  the  appellees  are  the  only  heirs, 
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and  that  the  appellees  are  the  owners  of  the  judgment,  suffi- 
ciently show  their  title  to  it  to  make  the  complaint  good  on  de- 
murrer. If  the  appellants  desired  a  more  specific  statement 
of  the  facts  upon  which  the  appellees  relied  for  ownership  of 
the  judgment,  a  motion  therefor  should  have  been  made. 
Mere  uncertainty  in  a  pleading  is  not  reached  by  demurrer. 
Continental  Life  Ins,  Go,  v.  Houser,  89  Ind.  258. 

Both  paragraphs  of  Martin's  answer  were  substantially  the 
same.  The  averments  in  each  were  to  the  effect  that  the 
judgment  referred  to  was  rendered  upon  a  promissory  note 
executed  by  Franklin  Yerkes  as  principal,  and  Martin  and 
others  as  sureties ;  that  after  the  maturity  of  the  note,  Mar- 
tin gave  and  served  upon  Caruahan  a  written  notice  forth- 
with to  institute  an  action  upon  said  note  against  the  makers 
thereof;  that  in  a  suit  afterwards  commenced,  judgment  was 
rendered  on  said  note,  on  September  26th,  1877,  but  that 
Carnahan  did  not  take  out  execution  upon  said  judgment 
within  a  reasonable  time  thereafter,  but  delayed  taking  out 
such  execution  until  November  17th,  1877.  It  is  further 
averred  that  afterwards,  in*  May,  1883,  in  a  proceeding  by 
Martin  against  Yerkes,  it  was  adjudged  by  the  court  below 
that  the  former  was  the  surety  of  the  latter  in  said  judgment. 

A  surety,  bound  in  writing  for  the  payment  of  money  or 
the  performance  of  any  contract,  may,  when  the  right  of  ac- 
tion accrues,  require  by  notice  in  writing  the  creditor  or 
obligee  forthwith  to  institute  an  action  upon  the  contract. 
And  if  the  creditor  or  obligee  does  not  within  a  reasonable 
time  after  such  notice,  bring  his  action  upon  such  contract 
and  prosecute  the  same  to  judgment  and  execution,  the  surely 
will  be  discharged  from  all  liability.  Sections  1210  and 
1211,  R.  S.  1881.  Each  paragraph  of  Martinis  answer  al- 
leged that  he  was  surety  on  the  note  on  which  the  judgment 
was  rendered ;  that  he  gave  the  creditor  notice  as  required 
by  the  statute ;  and  that  the  creditor  aftier  prosecuting  his  ac- 
tion to  judgment  did  not  take  out  an  execution  for  fifty-two 
days  thereafter.     Many  decisions  of  this  court  make  it  obvi- 
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ous  that  the  delay  in  taking  out  execution  after  the  rendi- 
tion of  the  judgment  was  unreasonable.  Merriman  v.  Ma-- 
pie,  2  Blackf.  350;  Reid  V.  Cox,  5  Blackf.  312;  Bishop  v. 
Yeade,  6  Blackf.  127 ;  Overturf  v.  Martin,  2  Ind.  507 ;  Craft 
V.  Dodd,  15  Ind.  380 ;  Halstead  v.  Brown,  17  Ind.  202 ;  Root 
V.  DiU,  38  Ind.  169 ;  Whittlesey  v.  Heberer,  48  Ind.  260 ;  ^7/- 
son  V.  Binfordy  54  Ind.  569 ;  McCoy  v.  Lockwood,  71  Ind.  319. 

The  appellees  urge  that  Carnahan  was  excused  from  tak- 
ing out  execution  sooner  than  he  did  as  the  question  of  Mar- 
tin's suretyship  was  not  judicially  determined  for  several 
years  after  the  rendition  of  the  judgment.  We  are  of  the 
opinion^  however,  that  this  was  no  excuse  for  the  delay.  The 
fact  of  the  suretyship  is  averred  to  have  been  known  to  Car- 
nahan, the  judgment  plaintiff.  Sections  1210  and  1211,  su- 
pra, relate  to  the  rights  of  the  surety  with  respect  to  the 
creditor.  Sections  1212  and  1213,  R.  S.  1881,  in  regard  to 
trying  and  determining  the  question  of  suretyship,  relate  to 
the  rights  of  the  surety  with  respect  to  his  principal.  A 
compliance  with  said  section  1212  is  not  essential  to  the  pro- 
tection of  the  surety's  rights  under  said  sections  1210and  1211. 
Each  paragraph  of  Martin's  answer  was  sufficient,  and  there 
was  error  in  sustaining  the  demurrer  to  it. 

The  appellant  Edward  Cochran,  in  his  answer,  also  relied 
upon  his  being  surety  upon  the  note  on  which  the  judgment 
was  rendered,  and  in  the  delay  of  Carnahan  to  take  out  exe- 
cution. He  did  not  claim,  however,  that  lie  gave  Carnahan 
written  notice  forthwith  to  institute  an  action  upon  the  note, 
but  relied  upon  the  notice  given  by  Martin.  This  notice 
could  not  operate  in  Cochran's  favor,  and  while  an  unreason- 
able delay  in  bringing  suit  or  taking  out  execution  would 
have  discharged  Martin  from  all  liability  on  the  note  and 
judgment,  it  could  not  have  that  effect  as  to  Cochran.  This 
precise  question  was  fully  discussed,  and  the  point  now  con- 
sidered was  decided  against  Cochran,  in  the  recent  case  of 
Cochran  v.  Orr,  94  Ind.  433. 

*The  judgment  of  th^  court  below  is  affirmed,  with  costs, 
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in  favor  of  the  appellees  as  to  the  appellant  Cochran,  and  is 
reversed,  at  appellees'  costs,  as  to  the  appellant  Martin,  with 
instructions  to  the  court  below  to  overrule  the  appellees'  de- 
murrer to  each  paragraph  of  Martin's  answer. 
Filed  June  27, 1884. 


No.  11,261. 

96    490 

^*LJ^  Malott  v.  Gopp. 

MOBTGAOE  OF  INDEMNITY. — Express  Agreement  to  Bay  DehL — Foredowre. — 
— Where  an  indemnifying  mortgage  contains  an  express  agreement  of  the 
mortgagor  to  pay  the  debt  therein  described,  upon  his  failure  to  pay 
when  his  liability  is  ascertained  and  fixed,  and  the  debt  is  due,  the 
mortgagee  may  at  once,  without  having  paid  such  debt  or  any  part 
thereof,  maintain  an  action  for  the  foreclosure  of  the  mortgage  and 
may  recover  therein,  as  damages,  actual  compensation  for  the  total 
probable  loss. 

From  the  Grant  Circuit  Court. 

J.  A.  Kersey  and  L.  D.  Baldwin,  for  appellant. 
L  VanDevanter  and  J.  W.  Ldcey,  for  appellee. 

HowK,  J. — In  this  case  the  only  error  assigned  by  the  ap- 
pellant, Malott^  the  plaintiff  below,  is  the  decision  of  the  cir- 
cuit court  in  sustaining  appellee's  demurrer  to  his  complaint. 

The  material  facts  stated  by  the  appellant  in  his  complaint 
are  as  follows:  On  the  18th  day  of  February.  1878,  one  Jesse 
H.  Nelson  and  his  wife  conveyed  by  their  deed  of  that  date 
lot  No.  4,  in  block  No.  18,  in  the  town  of  Marion,  in  Grant 
county,  to  Millicent  Malott,  then  and  since  the  wife  of  the 
appellant.  On  the  same  day,  and  in  consideration  of  such 
conveyance,  the  appellant  and  his  wife  conveyed  58.66  acres 
of  land,  particularly  described,  in  Grant  county,  to  said  Jesse 
H.  Nelson.  At  and  before  the  date  of  these  conveyances,  said 
lot  No.  4,  in  the  town  of  Marion,  was  encumbered  by  the  lien 
of  a  certain  judgment,  which  one  William  White  had,  at  the 
September  term,  1876,  of  the  court  below,  recovered  against 
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Jesse  H.  Nelson,  and  another  for  the  sum  of  $1,201.  On  the 
same  day  the  deeds  above  described  were  executed,  Jesse  H. 
Nelson  and  his  wife  mortgaged  the  afore-mentioned  58.66 
acres  of  land  to  the  appellant,  Robert  Malott,  to  indemnify 
him  from  any  loss  he  might  thereafter  sustain  on  account  of 
the  aforesaid  judgment,  from  which  an  appeal  was  then  pend- 
ing in  this  court ;  and,  in  such  mortgage,  the  mortgagors  ex- 
pressly agreed  to  pay  the  sum  of  money  therein  secured,  with- 
out relief,  etc. 

This  suit  was  brought  by  the  appellant,  the  mortgagee,  to 
foreclose  such  indemnifying  mortgage;  and,  in  addition  to 
the  &cts  aforesaid,  the  appellant  stated  in  his  complaint  that 
the  aforesaid  judgment  had  been  affirmed  by  this  court  (AW- 
son  V.  White,  61  Ind.  139)  on  the  19th  day  of  September, 
1878 ;  that  such  judgment  had  then  become  and  since  remained 
due  and  wholly  unpaid,  and  was  a  lien  upon  said  lot  No.  4, 
conveyed  as  aforesaid  to  the  appellant's  v/ife,  Millicent  Malott ; 
that  the  said  Jesse  H.  Nelson  had  wholly  failed  and  refused 
to  pay  the  said  judgment,  and  was  then  insolvent ;  that  the 
mortgage  in  suit  was  duly  recorded  on  the  27th  day  of  Feb- 
ruary, 1878,  in  the  recorder's  office  of  Grant  county ;  and  that 
afterwards,  on  the  16th  day  of  March,  1880,  the  appellee, 
George  B.  Goff,  purchased  and  became  the  owner  in  fee  of 
Jesse  H.  Nelson's  interest  in  the  mortgaged  real  estate,  sub- 
ject to  the  lien  of  the  appellant's  mortgage  thereon.  Where- 
fore, etc. 

The  mortgage  in  suit  was  illy  prepared,  and  the  allegations 
of  the  complaint,  as  it  appears  in  the  record,  are  badly  con- 
fused and  disconnected ;  but  we  have  given,  we  think,  a  fair 
and  full  statement  of  the  facts  constituting  the  appellant's  al- 
leged cause  of  action.  The  only  question  for  our  decision  is 
this :  Do  these  facts  show  an  existing  cause  of  action,  in  favor 
of  the  appellant,  for  the  foreclosure  of  his  mortgage  against 
the  appellee?  We  are  of  the  opinion  that  this  question  must 
be  answered  in  the  affirmative.  The  case  at  bar  can  not  be 
Vol.  96.-32 
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distinguished,  in  principle,  from  Guild  v.  Cue,  72  Ind.  34. 
In  that  case  it  was  held  by  this  court  that  where  an  indemni- 
fying mortgage  contains  an  expr^s  agreement  of  the  mort- 
gagors to  pay  the  debt  secured,  upon  their  failure  to  pay  such 
debt  when  due,  the  mortgagee  may  at  once,  without  having 
first  paid  the  debt,  or  any  part  thereof,  maintain  an  action  for 
the  foreclosure  of  the  mortgage,  and  may  recover  therein,  as 
damages,  actual  compensation  for  the  total  probable  loss.  The 
case  cited  has  been  approved  by  this  court,  upon  the  point 
under  consideration,  in  the  following  more  recent  cases :  Dur- 
ham V.  Craig f  79  Ind.  117;  Strong  v.  Taylor  School  Tp.,  79 
Ind.  208 ;  Bodkin  v.  Merit,  86  Ind.  560 ;  Loehr  v.  Golbom, 
92  Ind.  24.  To  the  same  effect,  substantially,  we  also  cite 
the  following  cases :  Loosemore  v.  Radford,  9  M.  &  W.  657  ; 
Wed(Ue  v.  Stone,12lnd.  625 ;  Devol  v.  Mcintosh,  23  Ind.  529 ; 
South  Side,  etc.,  Ass^n  v.  C.  A  S.  Lumber  Co.,  64  Ind.  560 ; 
Thom^a  v.  Allen,  1  Hill,  145 ;  GilbeH  v.  Wiman,  1  N.  Y.  550 ; 
Wilson  V.  Stilwell,  9  Ohio  St.  467 ;  Wright  v.  WhUing,  40 
Barb.  235. 

Our  conclusion  is  that  the  appellant's  complaint  in  this  case 
stated  facts  sufficient  to  constitute  a  cause  of  action,  and  that 
the  demurrer  thereto  ought  to  have  been  overruled. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Filed  June  27, 1884. 
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Second  National  Bank  of  Lafayette  et  al,  v.  Brady 

ET  AL. 

Fraudulent  Conveyance. — Agreement  of  Vendee  to  Reconvey.  —  K  convey- 
ance back  to  the  grantor  of  property  conveyed  to  defraud  creditors, 
parauant  to  an  agreement  made  at  the  time,  is  not  fraudulent  or  illegaL 


MAY  TERM,  1884.  499 


Second  National  Bank  of  Lafayette  et  al,  v.  Brady  et  al, 

SamiL — Consideixition. — Promi^ory  Notes. — Promim  to  Reconvey. — Where  a 
grantee  in  a  deed  executed  to  defraud  creditors  reconveys  the  property 
solely  in  consideration  of  the  verbal  promise  made  at  the  time  of  the 
first  conveyance,  and  non-commercial  promissory  notes  are  executed  at 
the  time  of  the  reconveyance  to  give  color  to  the  transaction,  there  is  no 
consideration  for  such  notes. 

Same. — Legality  of  Consideration, — Oases  Criticised. — Notes  executed  at  the 
time  a  reconveyance  of  the  land  is  made  by  the  grantee  to  the  fraudu- 
lent grantor,  pursuant  to  the  verbal  agreement  made  during  the  orig- 
inal transaction,  are  not'  tainted  by  the  illegality  of  that  transaction. 
The  cases  of  Springer  y.  Drosch,  32  Ind.  486,  Van  Wy  v.  Clark^  50  Ind, 
259,  and  CNeU  v.  Chandler,  42  Ind.  471,  criticised. 

Promissory  Note. — Assignee  of  Note  not  Payable  in  Bank.— The  assignee  of 
a  promissory  note  not  payable  in  bank  takes  it  subject  to^defences  ex- 
isting before  notice  of  assignment. 

From  the  Superior  Court  of  Tippecanoe  County. 

R.  Jones,  F.  B,  Everett  and  J.  M,  LaRuCy  for  appellants. 
J.  R.  Coffroth,  T.  A.  Stuart y  A.  L.  Kumler,  O.  0.  Behm,  A. 
0,  Behm  and  J.  A,  Stein,  for  appellees. 

Elliott,  C.  J. — The  appellee  brought  this  suit  to  secure  a 
decree  for  the  cancellation  of  several  notes  and  a  mortgage 
executed  by  him.  The  facts  were  found  by  the  court  and  con- 
clusions of  law  stated.  A  motion  for  a  new  trial  was  over- 
ruled^ and  we  think  that  the  question  whether  this  ruling  was 
right  depends  entirely  upon  whether  the  theory  of  the  law 
adopted  by  the  court  was  or  was  not  correct,  for  there  is  evi- 
dence supporting  the  finding  of  facts.  The  controlling  ques- 
tions in  the  case  are  presented  by  the  special  finding,  and  to 
that  we  turn.'   The  finding  is,  substantially,  as  follows: 

"  That  on  the  said  18th  day  of  March,  1862,  the  said  plain- 
tiflF  was  (and  for  .several  years  previous  thereto  had  been)  in- 
debted to  the  Lafayette  Branch  of  the  Bank  of  the  State  of 
Indiana  in  the  sum  of  $3,437.09,  upon  a  promissory  note  ex- 
ecuted by  him  to  said  bank ;  that  at  and  during  said  time  the 
said  bank  was  demanding  payment  of  said  debt  and  threaten- 
ing to  collect  the  same  by  process  of  law ;  that  at  the  date 
aforesaid  the  plaintiff  was  indebted  to  the  defendant  Tinkler 
in  the  sum  of  $701.25,  for  which  amount  the  said  Tinkler 
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held  the  note  of  B.  and  J.  D.  Brady,  and  the  plaintiff  also 
owed  said  Tinkler  several  hundred  dollars  on  account;  that 
at  the  time  aforesaid,  said  plaintiff  was  also  indebted  on  ac- 
count of  the  following  mortgage  liens  upon  said  real  estate  so 
held  by  him  as  aforesaid,  to  wit:  Eleanor  Wheeler,  $1,000; 
Philip  Ensminger,?l,250;  Coombs,  $1,365 ;  Resor,  $1,080; 
school  fund,  $400;  that  on  said  18th  day  of  March,  1862,  the 
said  plaintiff,  being  unable  to  pay  his  said  indebtedness  to  said 
bank,  and  having  reason  to  apprehend  that  said  bank  would 
enforce  the  collection  of  its  debt  by  process  of  law,  proposed 
to  the  defendant  Tinkler  that  the  said  Tinkler  should  accept 
from  him  a  conveyance  of  his  said  real  estate  and  hold  the 
title  to  the  same  until  the  plaintiff  could  be  relieved  in  some 
w^ay  from  his  financial  embarrassment;  that  said  proposition 
was  made  by  said  plaintiff  for  the  purpose  of  hindering,  de- 
laying and  defrauding  his  creditors,  and  especially  for  the 
purpose  of  hindering,  delaying  and  defrauding  the  bank  in 
the  collection  of  its  said  debt;  that  said  Tinkler  understood 
the  purpose  for  which  said  proposition  of  Brady  was  made, 
and,  understanding  it,  agreed  to  it,  with  the  understanding 
that  he  was  to  hold  the  title  to  said  lands  until  the  plaintiff 
could  make  a  settlement  with  said  bank ;  that  thereupon,  to 
wit,  on  said  18th  day  of  March,  1862,  the  said  plaintiff,  with- 
out consideration,  and  for  the  special  purpose  of  delaying  and 
defrauding  the  said  bank  in  the  collection  of  its  said  debt, 
voluntarily  conveyed  said  lands  to  said  Tinkler;  that  at  the 
time  of  the  execution  of  said  conveyance  from»the  plaintiff 
to  said  Tinkler,  he,  the  said  Tinkler,  executed  his  eight  prom- 
issory notes  in  favor  of  the  plaintiff  for  the  sum  of  $750  each, 
payable  respectively,  on  the  1st  day  of  October,  in  the  years 
18i>3,  1864,  1865,  1866, 1867, 1868, 1869  and  1870,  and' con- 
tempo  raucously  with  the  execution  of  said  notes  the  plaintiff 
executed  a  written  agreement  whereby  it  was  stipulated  that 
said  Tinkler  should  not  be  required  to  pay  either  of  said  notes 
until  the  plaintiff  should  discharge  all  and  singular  the  then 
existing  liens  upon  said  lands,  and  that  in  the  event  of  said 
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Tinkler  paying  any  of  said  liens,  such  payment  should  be  a 
credit  upon  said  notes ;  that  none  of  said  eight  notes  were 
ever  delivered  to  the  plaintiff^  but  all  of  them  were  subse- 
quently destroyed  by  said  Tinkler ;  that  prior  to  the  14th  day 
of  August,  1875,  the  liens  hereinbefore  set  out  were  paid  and 
discharged  by  the  plaintiff,  except  the  Coombs  lien,  which 
remains  unpaid ;  and  I  find  that  the  said  eight  notes  executed 
by  Tinkler  in  favor  of  the  plaintiff  were  given  without  con- 
sideration ;  that  in  the  year  1867  the  plaintiff  and  his  said  co- 
tenant,  Jefferson  D.  Brady,  made  an  amicable  partition  of 
said  lands  so  held  in  common  by  them,  and  set  apart  to  each 
other  the  respective  portions  thereof  hereinafler  referred  to ; 
that  afterwards,  to  wit,  on  the  13th  day  of  October,  1873,  in 
confirmation  of  said  amicable  partition,  the  said  Jefferson  D. 
Brady  executed  a  deed  conveying  to  said  Tinkler  the  portions 
of  said  lands  so  held  in  common;  that  said  Tinkler  conveyed 
the  remaining  portion  of  said  lands  so  held  in  common  to 
said  Jefferson  D.  Brady;  that  from  thence  until  the  14th  day 
of  August,  1875,  said  Tinkler  held  the  title  to  said  lands  in 
severalty  and  pursuant  to  the  said  proposition  made  to  him 
on  the  18th  day  of  March,  1862;  that  afterwards,  to  wit,  on 
the  14th  day  of  August,  1875,  the  plaintiff  having  settled  his 
indebtedness  to  said  bank  by  compromise,  by  paying  said 
bank  in  full  satisfaction  of  its  claim  the  sum  of  1^2,000,  re- 
quested said  Tinkler  to  reconvey  said  lands  to  him,  and  there- 
upon said  Tinkler,  in  compliance  with  said  request,  volun- 
tarily conveyed  to  the  plaintiff  said  lands  so  conveyed  to  him 
in  severalty  by  the  plaintiff,  and  also  said  lands  conveyed  to 
him  by  said  Jefferson  D.  Brady. 

"At  the  time  and  date  of  said  last  named  conveyance  from 
Tinkler  to  the  plaintiff,  to  wit,  on  the  14th  day  of  August, 
1875,  the  plaintiff  executed  to  said  Tinkler  the  notes  and 
mortgage  which  are  described  in  the  complaint  and  cross  com- 
plaint. But  said  notes  and  mortgage  were  executed  by  the 
plaintiff,  and  delivered  to  said  Tinkler,  upon  an  understand- 
ing between  them  that  they  were  so  executed  and  delivered 
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for  the  purpose  of  maintaining  an  appearance  of  good  faith  in 
the  transaction  of  March  18th,  1862,  and  upon  the  further 
understanding  that  Tinkler  should  deliver  them  to  the  plain- 
tiff in  a  short  time.  I  find  that  said  notes  and  mortgage  sued 
on  were  executed  by  the  plaintiff  without  consideration,  and 
that  said  notes  are  not  payable  in  any  bank  in  this  State. 

"  I  further  find  that  on  the  23d  day  of  March,  1876,  the 
defendant  Tinkler,  and  his  brother,  Joseph  Tinkler,  were  in- 
debted to  the  said  defendant  and  cross  complainant,  the  Sec- 
ond National  Bank  of  Lafayette,  in  a  sum  exceeding  the 
amount  of  the  notes  in  suit,  partly  due  and  partly  to  become 
due  shortly  thereafter;  that  on  said  last  day,  in  partial  satis- 
faction of  the  indebtedness  of  himself  and  his  said  brother 
Joseph  to  said  Second  National  Bank,  viz.,  in  satisfhction  of 
so  much  of  said  indebtedness  as  the  notes  in  suit  would  cover, 
the  defendant  Consider  Tinkler  assigned  said  mortgage  and 
endorsed  said  notes  in  suit  to  said  Second  National  Bank, 
neither  of  said  notes  or  instalments  of  interest  being  then 
due,  and  said  assignment  of  said  notes  and  mortgage,  and 
other  paymonts  made  by  said  defendant  Tinkler,  were  accepted 
by  said  Second  National  Bank  in  settlement  of  said  indebted- 
ness of  said  Consider  Tinkler  and  his  brother  Joseph. 

^^  I  further  find  that  at  the  date  of  said  assignment  of  said 
notes  and  mortgage  said  Joseph  Tinkler  was  insolvent. 

"  I  further  find  that  at  the  date  of  the  execution  of  said  notes 
and  mortgage  the  plaintiff  was  unmarried,  and  that  he  has 
since  intermarried  with  said  defendant  Lena  L.  Brady,  one 
of  the  defendants  to  said  cross  complaint. 

*'  I  further  find  that  from  the  18th  day  of  March,  1862,  un- 
til the  14th  day  of  August,  1875,  the  said  plaintiff  was  in  the 
peaceable  and  uninterrupted  possession  of  said  lands,  and  re- 
ceived the  issues  and  profits  of  the  same  with  the  knowledge 
of  the  defendant  Tinkler. 

"I  further  find  that  in  October,  1862,  the  said  Lafayette 
Branch  of  the  Bank  of  the  State  of  Indiana  recovered  a  judg- 
ment against  the  plaintiff  in  the  Tippecanoe  Circuit  Court,  oa 
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account  of  said  indebtedness  of  said  plaintiff  to  it^  in  the  sum 
of  $3^546.34,  and  that  said  Lafayette  Branch  of  the  Bank  of 
the  State  ceased  to  exist  in  the  year  1865. 

^^I  further  find  that  the  amount  of  principal  and  interest 
upon  the  first  three  of  said  notes,  after  deducting  payments, 
is  $4,356.43;  that  on  the  14th  day  of  August,  1881,  the 
amount  of  principal  and  interest  of  said  fourth  note,  after  de- 
ducting payments,  will  be  $1,450;  that  on  the  14th  day  of 
August,  1882,  the  amount  of  principal  and  interest,  aft^er  de- 
ducting payments  on  said  fifth  note,  will  be  $1,550;  that  on 
the  14th  day  of  August,  1883,  the  amount  of  principal  and 
interest,  after  deducting  payments  on  said  sixth  note,  will  be 
^1,650;  that  on  the  14th  day  of  August,  1884,  the  amount 
of  principal  and  interest  on  said  seventh  note,  aft^r  deduct- 
ing payments,  will  be  $2,768.33. 

"  I  further  find  that  in  the  said  deed  of  conveyance  from 
said  defendant  Tinkler  to  said  plaintiff,  and  in  the  said  mort- 
gage from  said  plaintiff  to  said  Tinkler,  there  is  a  misdescrip- 
tion of  one  of  said  tracts  of  land  as  stated  in  said  cross  com- 
plaint. 

"I  further  find  that  no  evidence  has  been  given  upon  the 
allegations  in  said  cross  complaint  as  to  the  lien  in  favor  of 
said  Byron  W.  Langdon." 

Upon  the  facts,  conclusions  of  law  were  stated  in  the  fol- 
lowing language : 

^*  I  find  in  favor  of  the  plaintiff,  Benjamin  Brady, and  against 
said  defendants,  the  Second  National  Bank  of  La&yette  and 
Consider  Tinkler,  and  that  said  plaintiff  is  entitled  to  have 
said  notes  and  mortgage,  described  in  his  complaint,  cancelled. 

"As  a  further  conclusion  of  law  upon  the  facts  so  found 
as  aforesaid,  I  find  upon  the  cross  complaint  of  said  cross 
complainant,  the  Second  National  Bank  of  Lafayette,  in  favor 
of  the  defendants  Benjamin  Brady,  Lena  L.  Brady  and  By- 
ron W.  Langdon. 

^^  As  a  further  conclusion  of  law  upon  the  fitcts  so  found  as 
.aforesaid,  I  find  in  favor  of  the  cross  complainant,  the  Sec- 
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ond  National  Bank  of  Lafayette,  against  said  defendant  Con- 
sider Tinkler,  upon  the  said  cross  complaint  of  vSaid  bank, 
that  there  is  now  due  to  said  cross  complainant  from  said 
Consider  Tinkler,  on  account  of  the  assignment  of  said  mort- 
gage and  endorsement  of  said  notes  by  said  Consider  Tink- 
ler to  said  ^cond  National  Bank  of  Lafavotte,  the  sum  of 
$4,356.43 ;  that  there  will  become  due  on  like  account  from 
said  Tinkler,  to  said  bank,  on  the  14th  day  of  August,  1882, 
the  further  sum  of  ?1,550;  that  there  will  become  due  on 
like  account  from  said  Tinkler  to  said  bank,  on  the  14th  day 
of  August,  1883,  the  further  sum  of  $1,650;  and  that  there 
will  become  due  on  like  account  from  said  Tinkler  to  said 
bank,  on  the  14th  day  of  August,  1884,  the  further  sum  of 
$2,768.83/' 

The  general  rule  undoubtedly  is  that  between  the  parties 
a  fraudulent  conveyance  of  land  made  with  intent  to  defraud 
creditors  is  valid,  and  that  such  a  conveyance  can  be  annulled 
only  at  the  suit  of  a  creditor.  But  in  the  present  instance 
the  notes  and  mortgage  were  not  executed  as  part  of  the  orig- 
inal transaction,  but  were  executed  a  long  time  afterwards, 
and  in  performance  of  an  agreement  made  at  the  time  the 
original  conveyance  was  executed.  The  case  assumes  quite 
a  different  form  from  that  which  it  would  wear,  if  tiie  notes 
and  mortgage  formed  part  of  the  original  transaction. 

The  conveyance  made  by  Tinkler  to  Brady,  in  1875,  was 
made  something  more  than  thirteen  years  after  the  fraudu- 
lent conveyance  of  the  land,  and  was  executed  pursuant  to 
the  agreement  made  at  the  time  of  the  execution  of  the  orig- 
inal conveyance,  that  Tinkler  should  reconvey  the  land  to 
Brady.  The  conveyance  made  in  1875  was  in  execution  of 
the  former  agreement,  and  not  in  consideration  of  the  notes 
and  mortgage  in  suit.  The  notes  and  mortgage  did  not  in- 
duce the  conveyance;  that  was  induced  by  the  promise  made 
thirteen  years  before.  The  consideration  of  the  notes  and 
mortgage  was  not,  as  the  court  finds,  the  conveyance  of  the 
land,  so  that  they  can  not  be  held  to  rest  upon  that  consid- 
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eration.  Assuming,  tbcn^  that  the  conveyauce  was  made  in 
execution  of  the  prior  agreement  and  not  in  consideration  of 
the  execution  of  the  notes  and  mortgage,  our  search  must  be 
for  some  other  consideration.  The  question  to  which  we  come 
is,  was  there  any  other  consideration,  and  if  so,  what  was  it? 

Tinkler  voluntarily  reconveyed  to  Brady  in  accordance 
with  the  agreement  made  in  1862,  and  there  is,  therefore,  no 
necessity  for  examining  or  deciding  whether  Brady  could 
have  compelled  Tinkler  to  carry  into  effect  that  agreement. 
It  was  voluntarily  carried  into  effect,  and  that  ends  all  ques- 
tion as  to  whether  it  could  or  not  have  been  enforced.  We 
are  not  required  to  decide  whether  the  notes  and  mortgage 
would  have  been  supported  by  a  consideration,  if  Tinkler  had 
demanded  them  as  compensation  for  conveying  the  land  back 
to  Brady,  for  no  such  demand  was  made  and  the  conveyance 
was  for  the  single  purpose  of  making  good  the  agreement 
made  thirteen  vears  before. 

Whatever  may  have  been  the  rights  vested  in  Tinkler  by 
the  conveyance  of  1862  they  were  divested  by  the  conveyance 
executed  to  Brady  in  1875.  This  conveyance  stripped  Tink- 
ler of  all  interest  in  the  land  and  of  all  rights  growing  out 
of  the  original  transaction.  All  claims  upon  Brady,  growing 
out  of  that  transaction,  were  extinguished  by  the  voluntary 
conveyance  executed  in  1875,  re-vesting  the  land  in  Brady 
in  accordance  with  the  previous  agreement.  In  Fargo  v. 
Ladd,  6  Wis.  106,  the  question  here  in  hand  received  consid- 
eration, and  it  was  held  that  where  the  grantee  of  property 
fraudulently  conveyed  had  voluntarily  reconveyed  to  the 
grantor,  in  apparent  execution  of  his  trust,  he  can  not  after- 
wards make  a  valid  claim  to  the  property,  or  its  proceeds,  on 
the  ground  of  the  original  fraudulent  conveyance. 

The  validity  of  the  original  agreement  to  reconvey  is  not 
a  material  question,  and  we  need  not  enquire  whether  it  was 
or  was  not  void  under  the  statute  of  frauds,  or  whether  it 
was  or  was  not  void  because  fraudulent,  for,  to  borrow  the  lan- 
guage of  the  case  cited,  "the  complainant,  by  his  own  act,  di- 
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vested  himself  of  a  title  which  he  had  received  in  fraud  of 
law;  and  equity  does  not  seem  called  to  re-invest  him." 
And  we  add  that  by  this  divestiture  he  extinguished  all  claims 
arising  out  of  the  original  transaction. 

There  are  no  facts  found  from  which  a  consideration  of  the 
notes  and  mortgage  can  be  inferred,  and  the  inference  of  the 
court  that  the  notes  and  mortgage  were  without  consideration 
is  fully  warranted.  The  conclusion  is  an  inferential  feet  de- 
duced from  the  evidentiary  facts. 

The  purpose  of  Brady  in  executing  the  notes  and  mortgage 
in  suit  was  not  a  fraudulent  one,  for  the  claim  of  the  Bank 
of  the  State  had  been  adjusted  long  before,  and  all  rights  of 
the  bank  to  enforce  it  had  been  lost.  The  purpose  of  the 
transaction  of  1862  was  to  hinder  and  delay  creditors,  but 
this  was  not,  as  we  understand  the  facts,  the  purpose  of  the 
transaction  of  1875.  The  purpose  of  Brady  was  to  get  back 
his  land,  and  that  of  Tinkler  was  to  perform  the  agreement 
made  by  him  in  1862.  There  was  not  any  intention  to  de- 
fraud creditors  when  the  last  transaction  occurred.  There 
were,  indeed,  no  creditors  of  the  appellee  Brady  who  could 
be  injured  by  the  transaction,  so  that  the  question  is  not  em- 
barrassed by  any  consideration  of  that  character. 

There  is  an  important  difference  between  setting  aside  a 
conveyance  made  to  defraud  creditors  at  the  suit  of  the  fraud- 
ulent grantor,  and  the  enforcement  of  notes  or  mortgages  ex- 
ecuted in  the  course  of  the  fraudulent  transaction.  The  cases 
of  Garner  v.  Graven,  54  Ind.  188,  Edwards  v.  Ilaverstick,  63 
Ind.  348,  and  Laney  v.  Laney,  2  Ind.  196,  decide  that  a  fraud- 
ulent conveyance  can  not  be  avoided  by  the  grantor.  Van  Wy 
V.  Clark,  50  Ind.  259,  and  O'Neil  v.  Chandler,  42  Ind.  371, 
following,  without  in vestigation,  the  case  o{ Springer  v.  Drosch, 
32  Ind.  486  (2  Am.  R.  356),  decide  that  notes  and  mortgages 
executed  by  the  fraudulent  grantor  to  his  fraudulent  vendee 
may  be  enforced,  while  Welby  v.  Armstrong,  21  Ind.  489,  decides 
the  question  exactly  the  other  way.  It  seems  that  Springer 
V.  Drosch,  svpra,  is  opposed  to  the  familiar  rule  that  courts 
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will  not  aid  either  party  to  enforce  a  contract  founded  in 
fraud,  but  will  leave  them  where  it  found  them,  and  it  cer- 
tainly is  in  conflict  with  the  great  weight  of  authority.  Nel- 
lis  V.  Clark,  4  Hill,  424;  Moseley  v.  3Ioseley,  15  N.  Y.  334; 
Mason  v.  Baker,  1  Marsh.  208  ;  Norris  v.  Norris,  9  Dana,  317 ; 
Randall  v.  Howard,  2  Black,  585 ;  Fox  v.  Gardner,  21  Wall. 
475;  Hamilton  v.  Scull,  25  Mo.  165;  McGausland  v.  Rals- 
ton, 12  Nev.  195;  Milter  v.  Marckle,  21  111.  152;  Heineman 
V.  Newman,  55  Ga.  262;  S.  C,  21  Am.  R.  279;  McQuade  v. 
Roseorans,  36  Ohio  St.  442 ;  Wearse  v.  Peirce,  24  Pick.  140. 
We  are  not,  however,  required  to  pass  upon  the  question  as 
presented  in  Springer  v.  Drosch,  supra,  because  the  notes  and 
mortgage,  here  the  subject  of  investigation,  did  not  form 
part  of  the  original  fraudulent  transaction,  but  were  long 
afterward  executed,  and  executed  concurrently  with  a  vol- 
untary reconveyance  of  the  land  in  compliance  with  the  terms 
of  an  antecedent  promise. 

It  is  true,  as  appellants'  counsel  argue,  that  Tinkler  might 
have  held  the  land,  or  might  have  insisted  upon  payment  of 
its  value  before  reconveying,  but  this  he  did  not  choose  to 
do;  on  the  contrary  he  voluntarily  reconveyed  as  he  had 
originally  agreed  to  do,  and  did  not  exact  payment  or  prom- 
ise of  payment.  The  case  is  to  be  decided  upon  what  was 
actually  done,  not  upon  what  might  have  been  done. 

We  think  it  clear  that,  as  between  Tinkler  and  Brady,  there 
was  no  consideration  for  the  notes  and  mortgage,  and  the 
question  is  whether  the  fact  that  the  Second  National  Bank 
received  them  for  an  antecedent  debt  due  to  it  from  Tinkler 
changes  the  rule.  The  notes  were  not  payable  in  bank,  and 
therefore  not  governed  by  the  law  merchant.  As  they  were 
not  protected  as  commercial  instruments,  they  would  be  sub- 
ject to  the  defence  of  want  of  consideration  in  the  hands  of 
the  assignee  unless  the  maker  has  done  some  act  which  estops 
him  from  making  that  defence. 

The  special  finding  does  not  directly  show  that  the  bank 
released  Consider  Tinkler  and  his  brother  Joseph  from  their 
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indebtedness ;  for  aught  that  appears  they  remained  bound. 
If  the  finding  showed  a  surrender  of  the  evidences  of  in- 
debtedness or  a  change  of  position,  then,  doubtless,  the  bank 
would  be  protected  as  a  bona  fide  holder  so  far  as  there  can 
be  a  bona  fide  holder  of  such  notes  as  these.  Boling  v.  Howell^ 
93  Ind.  329 ;  GUchrist  v.  Goughy  63  Ind.  576 ;  Mayer  v.  Grot- 
tendlck,  68  Ind.  1. 

Where  a  non-commercial  note  is  shown  to  have  been  given 
without  consideration,  an<l  the  assignee  claims  a  right  to  en- 
force it,  upon  the  ground  of  estoppel,  the  burden  of  showing 
the  facts  constituting  the  estoppel  rests  on  the  assignee. 
Harbison  v.  Banky  28  Ind.  133;  Zook  v.  Simatison,  72  Ind. 
83 ;  Small  v.  Clewley,  62  Maine,  155  (16  Am.  R.  410)  ;  1  Dan. 
Xeg.  Ins.,  sec.  166. 

Where  a  party  has  the  burden,  and  the  special  finding  i& 
silent  as  to  a  fact  essential  to  his  defence  or  cause  of  action^ 
it  will  be  deemed  against  him  as  to  that  fact.  An  essential 
element  in  an  estoppel  is,  that  the  person  relying  upon  It  was 
induced  to  change  position  by  the  acts  of  the  party  against 
whom  the  estoppel  is  urged,  and  here  there  was,  according  to 
the  special  finding,,  no  change  of  position. 

We  will,  however,  treat  the  case  as  though  there  was  a  re- 
lease of  the  two  debtors.  Consider  and  Joseph  Tinkler,  for 
the  reason  that  the  evidence  tends  to  show  that  fact.  Under 
this  view  of  the  case  the  appellants  must  fail,  for  the  appel- 
lee Benjamin  Brady  had  done  no  act  estopping  himself.  We 
think  it  clear  that  the  mere  execution  of  a  non-commercial 
note  does  not  estop  the  maker  from  pleading  want  of  consid- 
eration, and  nothing  more  was  done  by  Brady.  We  need  not 
inquire  what  the  rule  would  be  if  the  maker  were  relying 
upon  his  own  fraudulent  act  to  escape  payment,  for  here,  to 
repeat  what  it  has  been  necessary  to  say  many  times,  the  not^s 
were  not  executed  for  a  fraudulent  purpose,  because  it  ap- 
pears that  the  debt  of  the  creditor  had  been  paid,  and  the 
creditor  itself,  the  Bank  of  the  State,  had  ceased  to  exist  ten 
years  before  the  notes  were  executed. 
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Notes  such  as  those  here  under  discussion  are  taken  bv  an 
assignee  at  his  own  risk,  knowing  that,  by  positive  law,  they 
are  subject  to  defences  existing  in  favor  of  the  maker  before 
notice  of  assignment.  Our  statute  positively  declares  this 
rule  of  law,  and  the  parties  must  take  notice  of  it.  The  party 
who  executes  a  note  not  payable  in  bank  can  not  be  held  to 
estop  himself  from  making  a  defence,  for  the  law  expressly 
vests  in  him  that  right.  In  view  of  our  statute,  it  would  seem 
clear  that  one  who  takes  a  note  not  payable  in  bank  is,  in  a 
qualified  degree,  put  upon  inquiry,  and  if  he  fails  to  ascertain 
whether  there  are  any  defences  he  must  abide  the  consequences. 
Of  course,  if  the  defence  is  one  forbidden  by  law,  or  is  one 
the  maker  of  the  note  is  estopped  to  assert,  then  the  assignee's 
right  to  enforce  the  note  becomes  perfect. 

In  the  case  of  Wearse  v.  Peirce,  supra,  the  court  ruled, 
as  the  report  of  the  case  states,  "  that  although  the  notes 
were  given  to  defraud  the  creditors  of  the  tenant,  yet  if  the 
jury  should  be  satisfied  that  they  were  without  consideration, 
that  would  be  a  good  defence  to  the  action,"  and  this  ruling 
was  sustained  on  appeal.  If  this  ruling  is  correct,  and  it 
seems  plain  that  it  is,  then,  as  against  Tinkler,  Brady  would 
have  a  valid  defence,  and  if  this  defence  existed  against  Tink- 
ler, it  must,  under  our  law,  be  valid  against  his  assignee. 

The  act  of  Tinkler  in  reconveying,  and  that  of  Brady  in 
accepting  the  land  under  that  conveyance,  were  not  fraudulent. 
A  late  writer  says :  "Though  a  reconveyance  can  not  be  en- 
forced, the  fraudulent  vendee  is  said,  in  some  of  the  cases,  to  be 
under  a  high  moral  and  equitable  obligation  to  restore  the* 
property.  The  law  is  not  so  unj  ust  as  to  deny  to  men  the  right, 
while  it  is  in  their  power  to  do  so,  to  recognize  and  fulfil  their 
obligations  of  honor  and  good  faith.  And  until  the  credit- 
ors of  the  vendee  acquire  actual  liens  upon  the  property  they 
have  no  legal  or  equitable  claims  in  respect  to  it,  higher  than, 
or  superior  to,  those  of  the  grantor."  Wait  Fraud,  Con  v., 
section  398.  The  restoration  of  the  property  under  the  cir- 
cumstances of  this  case  was  not  a  fraudulent  act,  and  as 
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the  notes  grew  out  of  that  transactioQ  the  appellee  did  not, 
in  making  his  defence  of  want  of  consideration,  plead  his 
own  fraud. 

We  have  not  considered  the  question  whether  relief  by 
cancellation  is  proper  in  such  a  case  as  this,  for  that  point 
is  not  discussed,  no  question  having  been  made  as  to  the  ap- 
propriateness of  the  remedy  sought.  We  have  confined  our 
discussion,  as  we  do  our  decision,  to  the  points  argued,  and 
have  not  undertaken  to  decide  whether  this  case  does  or  not 
belong  to  the  class  where  a  voluntary  act  will  bar  a  right  to 
relief  by  decree  for  cancellation.  In  doing  this  we  have  not 
done  harm  to  any  substantial  right  of  appellants,  for,  if  the 
bank  was  not  entitled  to  foreclose  the  mortgage  and  enforce 
the  notes,  it  can  make  little  difference  whether  they  are  or- 
dered cancelled  or  not. 

Judgment  affirmed. 
Filed  Jane  27, 1884. 
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Pbactice. — Judgment  for  Failure  to  Flead, — Where  no  rule  to  reply  has 
been  taken,  a  defendant  is  not,  under  the  code,  entitled  to  judgment  for 
want  of  a  reply. 

Mortgage. —  Foreclosure, — Counter- Otainu — Junior  Incumbrance, — Judgment. 
— In  a  suit  to  foreclose  a  mortgage,  making  defendant  a  subsequent  mort- 
gagee whose  demand  is  not  due,  a  counter-claim  by  such  defendant,  as- 
serting his  mortgage,  with  a  view  to  its  adjustment  and  such  a  decree  as 
will  protect  his  rights,  will  resist  a  demurrer  by  the  mortgagor. 

8aM£. — Construction  of  Mortgage, —  When  Due  at  Option  of  Mortgagee, —  Waiver. 
— Promissory  Note, — A  mortgage  was  given  to  secure  a  note  for  a  principal 
sum,  and  coupon  notes  for  interest,  due  semi-annually  in  succession.  The 
principal  note  recited  that  interest  thereon  was  paid  by  the  coupons. 
The  mortgage  provided  that  a  failure  to  pay  any  coupon  at  maturity,  or 
taxes  on  the  mortgaged  property,  should,  at  the  option  of  the  mortgagee, 
make  the  mortgage  debt  due  and  collectible. 

Held,  that  the  commencement  of  a  suit  to  foreclose  for  the  whole  debt  was 
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a  sufficient  exercise  of  the  mortgagee's  option,  and  that  notice  to  the 
mortgagor  of  this  election,  before  suit  brought,  need  not  be  alleged  or 
proved. 

Held,  also,  that  the  recital  in  the  principal  note  was  not  a  waiver  of  the 
right  of  option  given  by  the  mortgage. 

Saue. — Harmless  Eiror. — Counter- Claitn, — Judgment. — Interest, — New  IViaL 
— Evidence, — In  a  suit  to  foreclose  a  mortgage,  the  mortgagor,  junior 
mortgagees,  and  one  who  had  purchased  the  premises  at  a  sale  for  taxos> 
were  made  defendants.  The  latter  tiled  a  counter-chiim,  asserting  a  lien 
superior  to  those  of  all  the  other  parties,  upon  which  issues  were  formed 
by  the  mortgagor  and  the  other  parties,  and  this  part  of  the  cause  was 
ordered  to  be  tried  separately,  and  a  continuance  thereof  granted;  while 
the  other  issues,  including  those  upon  counter-claims  filed  by  the  junior 
mortgagees,  were  tried.  It  did  not  appear  whether  any  or  what  dbposi- 
tion  had  ever  been  made  of  the  issues  thus  continued  for  trial. 

Held,  that  the  record  did  not  show  any  injury  to  the  mortgagor  by  this 
proceeding,  and,  therefore,  he  could  not  question  it  in  the  Supreme 
Court. 

Held,  also,  that  though  the  claims  of  the  junior  mortgagees  were  not  ma- 
tured when  the  counter-claims  were  filed  by  the  junior  mortgagees,  yet, 
having  been  amended  afterwards  so  as  to  allege  their  maturity,  a  personal 
judgment  for  such  of  them  as  were  due  at  the  time  of  trial,  and  a  de- 
cree of  foreclosure  for  such  as  were  not  due,  with  proper  rebate  of  in- 
terest, was  not  erroneous. 

Held,  also,  that  any  error  in  fixing  the  amount  of  rebate  of  interest  was 
not  reached  by  a  motion  for  a  new  trial. 

Held,  also,  that  no  question  as  to  the  sufficiency  of  the  evidence  to  support 
a  decree  that  the  mortgaged  property  was  Indivisible  is  presented  by  an 
ordinary  motion  for  a  new  trial  of  the  whole  case ;  but  in  such  case  there 
should  be  a  request  for  a  special  inquiry  on  that  subject,  and  exception 
to  such  finding  and  decree  as  may  be  made  upon  it,  so  that  the  question 
may  be  made  separately. 

Same. — Receiver. — Practice — Where  a  receiver  has  been  properly  appointed 
in  a  suit  for  the  foreclosure  of  a  mortgage,  there  is  no  error  in  contin- 

'  uing  the  receivership  after  final  decree  of  foreclosure,  nor  is  any  ques- 
tion concerning  it  presented  by  a  motion  for  a  new  trial. 

Same. — Rents. — Pending  a  suit  to  foreclose  a  mortgage,  if  the  mortgaged 
premises  be  indivisible,  the  debtor  jnsolvent,  and  the  property  sold  for 
taxes,  a  junior  mortgagee  d<^fendant,  whose  debt  is  not  due,  having  filed  a 
counter-claim  setting  up  his  demand,  may,  on  petition  showing  the  facts, 
and  that  the  property  is  less  in  value  than  the  amount  of  the  incum- 
brances, have  an  interlocutory  order  appointing  a  receiver  to  collect 
rents. 

Same. — Continuance. — Evidence. — Affidavit. — To  a  petition,  pending  a  cause, 
for  a  receiver,  no  formal  answer  is  authorized,  nor  is  a  refusal  to  con- 
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tin  lie  the  hearing  any  error,  where  it  does  not  appear  that  the  facts  can 
be  controverted;  nor  is  any  formal  pleading  proper,  and  the  court  may 
refuse  to  hear  oral  evidence,  the  proper  practice  requiring  affidavits. 

Same. — Appeal. — In  such  case  the  statute,  R.  S.  1881,  section  1231,  author- 
izing an  appeal  from  an  interlocutory  order  appointing  a  receiver,  does 
not  preclude  a  review  of  the  question  upon  a  general  appeal  after  final 
judgment  in  the  cause. 

Same. — Promissory  Notes, — AsdgnmenL — The  assignor  of  a  promissory  note 
is  not  personally  liable  therefor,  where  there  has  been  no  effort  to  collect 
it  from  the  maker  and^no  proof  of  his  insolvency;  but  if  it  be  one  of 
several  notes  secured  by  a  mortgage  executed  to  him,  a  decree  of  fore- 
closure against  him  is  proper,  in  the  absence  of  proof  that  he  has  as- 
signed all  the  notes  so  secured. 

Same. —  HannJess  Error. — Demurrer. — A  defendant,  whpse  demurrer  to  a 
complaint  to  foreclose  a  mortgage  has  been  overruled,  but  against  whom 
no  judgment  has  been  rendered,  and  who  is  shown  by  the  evidence  to 
have  no  interest  in  the  property,  is  not  harmed  by  the  error,  and  can 
not  complain  in  the  Supreme  Court. 

Supreme  Court. — Jvdgmeni. — Exceptions. — A  judgment  which  is  beyond 
the  scope  of  the  complaint  can  not  be  questioned  in  the  Supreme  Court 
unless  it  has  been  objected  to  below  and  the  question  saved  by  exception. 

From  the  Superior  Court  of  Marion  County. 

(r.  jB.  Manlove,  J,  Buchanan^  S.  M.  Shepard  and  C,  Mar- 
tindale,  for  appellants. 

J.  R.  WilsoTiy  for  appellees. 

ZoLLARS,  J. — ^On  the  20th  day  of  September,  1876,  the 
Berkshire  Life  Insurance  Company,  one  of  the  appellees,  filed 
its  complaint  in  the  court  below,  against  James  Buchanan 
and  wife,  William  J.  Davis  and  wife,  William  H.  English, 
Henry  Schnull,  Albert  E.  Fletcher,  Joseph  M.  Tilford  and 
wife,  and  a  number  of  others,  to  foreclose  a  mortgage  exe- 
cuted to  it  by  Buchanan  and  wife,  and  Davis  and  wife,  on  the 
29th  day  of  December,  1873.  This  mortgage  was  executed 
to  secure  a  $15,000  note  of'evcn  date,  due  five  years  after 
date,  with  five  per  cent,  attorney  fees,  and  interest  at  ten  per 
cent,  per  annum.  The  note  contiiins  this  statement:  "The 
interest  is  paid  to  maturity  by  coupon  notes  hereto  attached 
which,  with  the  principal,  are  secured  by  mortgage."  Copies 
of  six  of  these  coupon  notes,  of  $750  each,  are  filed  with  the 
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complaint.  Thoy  are  all  of  even  date  with  the  principal 
note  and  mortgage.  Each  contains  a  promise  to  pay  $750, 
with  five  per  cent,  attorney  fees,  if  suit  be  instituted,  and  ten 
per  cent,  after  maturity.  By  their  terms  they  were  to  ma- 
ture thirty,  thirty-six,  forty-two,  forty-eight,  fifty-four  and 
sixty  months  after  date.  The  principal  and  coupon  notes 
were  executed  by  James  Buchanan  and  William  J.  Davis. 
The  mortgage,  a  copy  of  which  is  filed  with  the  complaint, 
contains  an  agreement  that  the  mortgagors  should  pay  all 
legal  taxes  and  assessments  against  the  property ;  that  on  de- 
fault in  that  regard,  the  mortgagee  might  pay  such  taxes  and 
assessments,  and  collect  the  amount,  with  ten  per  cent,  in- 
terest, under  the  mortgage.  The  mortgage  also  contains  an 
express  promise  to  pay  the  sum  secured,  without  relief,  etc., 
and  five  per  cent,  attorney  fees  in  case  of  suit  upon  any  of 
the  notes  or  the  mortgage.  There  is  a  further  stipulation  as 
follows :  *^  The  mortgagors  agree  that  upon  failure  to  pay  any 
or  either  of  said  principal,  interest  or  coupon  notes  at  ma- 
turity, or  taxes  or  assessments,  etc.,  as  herein  provided,  then 
all  of  said  mortgage  debt  shall,  at  mortgagee's  option,  be- 
come due  and  collectible.  But  the  omission  of  the  mort- 
gagee to  exercise  this  option  at  any  time,  or  times,  shall  not 
preclude  said  mortgagee  from  the  exercise  thereof  at  any  sub- 
sequent default  or  defaults  of  the  mortgagors  in  making  pay- 
ments as  aforesaid.'' 

On  the  1st  day  of  December,  1876,  a  substituted  amen- 
ded complaint  was  filed.  After  stating  the  execution  of 
the  notes  and  mortgage,  and  the  recording  of  the  latter  on 
the  5th  day  of  January,  1874,  the  complaint  contains  the 
further  averments  that  the  $750  note,  due  thirty  months  after 
date,  is  due  and  unpaid ;  that  the  taxes  for  the  year  are  also 
due  and  unpaid,  and  that  according  to  the  terms  of  the  mort- 
gage, on  the  happening  of  such  defaults,  the  mortgage  should 
be  foreclosed  for  the  whole  of  the  notes  evidencing  the  debt, 
at  the  option  of  the  mortgagee,  and  the  mortgagee  so  elects ; 
Vol.  96.-33 
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and  that  all  of  the  notes  thus  become  and  are  due.  There  is 
the  further  averment  that  all  of  the  defendants,  except  the 
makers  of  the  mortgage,  have,  or  claim  to  have,  some  inter- 
est in  the  mortgaged  premises,  and  that  if  they  have  any  such 
interest,  the  same  is  junior  to  the  mortgage  of  the  plaintiff, 
the  Insurance  Company. 

Judgment  is  asked  for  $20,000  against  the  makers  of  the 
notes,  the  foreclosure  of  the  mortgage  against  all  of  the  de- 
fendants, and  the  sale  of  the  mortgaged  premises,  or  so  much 
as  may  be  necessary  to  pay  the  debt,  and  for  all  other 
proper  relief. 

William  H.  English  and  Henry  SchnuU  each  filed  an  an- 
swer and  cross  complaint.  Albert  E.  Fletcher,  Michael 
Tooley,  and  the  Bank  of  Commerce  and  John  Wyman,  filed 
cross  complaints.  Other  answers  and  cross  complaints  were 
filed,  some  of  which  are  not  set  out  in  the  record,  and  others 
of  which  we  need  not  notice,  as  no  question  is  made  upon 
them  in  this  court.  The  answers  and  cross  complaints  of 
English,  Fletcher,  SchnuU,  the  Bank  of  Commerce  and  Wy- 
man, are  based  upon  notes  and  a  mortgage  to  secure  the  same,, 
executed  to  appellant  Tilford ;  the  notes  being  ejcecuted  by 
Buchanan  and  Davis,  and  the  mortgage  by  them  and  wives,  on 
the  1st  day  of  January,  1874.  A  portion  of  these  notes  were 
endorsed  by  Tilford  to  these  cross  complainants.  Fletcher 
held  two  of  them,  one  for  $3,000,  and  one  for  $1,620,  each 
providing  for  five  per  cent,  attorney  fees  in  case  of  suit,  and 
ten  per  cent,  interest  after  maturity,  and  to  become  due  on 
or  before  the  1st  day  of  January,  1883.  English  held  three 
of  the  notes  of  $3,000  each,  with  like  provisions  as  to  inter- 
est and  attorney  fees,  and  to  mature  respectively,  on  or  be- 
fore the  1st  day  of  January,  1877,  1878  and  1879.  In  addi- 
tion to  these,  he  held  three  others,  one  for  $540,  one  for  $720, 
and  one  for  $900,  each  with  like  provisions  as  to  interest  and 
attorney  fees,  and  to  mature  in  the  order  named,  on  or  before 
the  1st  day  respectively  of  January,  1877,  1878  and  1879. 
SchnuU  held  three  of  the  principal  notes  of  $3,000,  with  the 
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same  provisions  for  interest  and  attorney  fees,  and  to  ma- 
ture on  or  before  the  1st  day  of  January,  1881,  1882,  and 
1884.  In  addition  to  these,  he  held  three  others,  one  for 
$1,260,  one  for  $1,440,  and  one  for  $1,800,  to  mature  at  the  same 
dates  with  the  $3,000  notes.  The  Bank  of  Commerce  and 
Wyman  held  two  of  the  notes,  one  for  $3,000,  and  one  for  $1,- 
080,  the  latter  being  for  interest  on  the  former,  each  maturing 
on  or  before  the  1st  day  of  January,  1880,  and  with  the  same, 
provisions  for  interest  and  attorney  fees.  The  smaller  notes 
held  by  English,  Schnull,  Fletcher,  the  Bank  of  Commerce 
and  Wyman,  are  shown  by  the  mortgage  to  have  been  given 
for  the  interest  on  the  larger  and  principal  notes.  These 
cross  complainants,  'in  their  pleadings,  admit  that  their  liens 
are  junior  to  that  of  the  insurance  company,  but  assert  that 
they  are  superior  to  all  others.  Each,  except  the  Bank  of 
Commerce  and  Wyman,  alleges  that  the  mortgaged  property 
is  indivisible,  without  most  serious  injury  and  the  lessening 
of  their  security. 

English  and  Schnull  aver  in  their  cross  complaints,  that 
the  property  mortgaged  is  not  sufficient  to  satisfy  tlie  claim 
of  the  insurance  company  and  their  claims,  and  that  those 
personally  liable  are  not  good  for  the  debts,  or  any  one  of 
them,  and  that  the  owners  of  the  property  are  suflTering  it  to 
get  out  of  repair,  and  materially  injured.  They  pray  for 
judgment,  a  foreclosure  of  the  mortgage,  the  appointment  of 
a  receiver,  etc.  After  various  other  pleadings  by  the  several 
parties,  the  cause,  except  as  to  the  issues  tendered  by  the 
cross  complaint  of  Tooley,  was  tried  on  the  16th  day  of  June, 
1877,  and  judgments  and  decrees  rendered  for  the  plaintiff 
and  cross  complainants.  From  this  judgment,  Buchanan  and 
wife,  and  Tilford  and  wife,  appealed  to  the  general  term,  and 
thence  to  this  court.  The  record  will  be  further  stated  as  we 
proceed  with  the  examination  of  the  several  questions  dis- 
cussed by  appellant's  counsel. 

Buchanan  and  wife  answered  the  complaint  of  the  insur- 
ance company  by  general  denial.     Subsequently,  Buchanan 
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filed  three  additional  paragraphs  of  answer.  The  third  was 
payment,  and  in  bar  of  the  whole  complaint.  He  did  not 
procure,  or  ask  for  a  rule  upon  the  plaintiff  to  reply  to  the 
answers,  and  no  reply  was  filed.  On  the  1 1th  day  of  June,  pre- 
ceding the  trial,  he  moved  for  judgment  in  his  favor  against 
the  plaintiff,  on  account  of  its  failure  to  reply.  The  motion 
was  overruled,  .and  he  excepted. 

It  is  strenuously  insisted  by  appellant  Buchanan,  that  the 
trial  court  erred  in  overruling  the  motion  for  judgment,  antl 
thus  deprived  him  of  a  clear  statutory  right.  The  statute  re- 
lied upon  is  as  follows :  "  Every  material  allegation  of  the 
complaint,  not  specifically  controverted  by  the  answer,  and 
every  material  allegation  of  new  matter*  in  the  answer,  not 
specifically  controverted  by  the  reply,  shall,  for  the  purpose 
of  the  action,  be  taken  as  true,'^  etc.  2  R.  S.  1876,  p.  71, 
section  74;  section  383,  R.  S.  1881. 

Another  section  of  the  code  bearing  upon  this  question  is 
as  follows:  'MVhere,  upon  the  statements  in  the  pleadings, 
one  party  is  entitled  by  law  to  judgment  in  his  favor,  judg- 
ment shall  be  so  rendered  by  the  court,  though  a  verdict  has 
been  found  against  such  party."  2  R.  S.  1876,  p.  186,  sec- 
tion 372;  section  566,  R.  S.  1881. 

Had  the  plaintiff  been  called  upon  to  rej)ly,  and  declined, 
or  had  it  filed  a  reply  that  left  the  answer  of  payment  uncon- 
troverted,  there  could  be  no  question  about  the  proper  appli- 
cation of  these  sections  of  the  code,  and  the  error  of  the 
<30urt  in  overruling  the  motion  for  judgment. 

The  almost  uniform  ruling  of  this  court  has  been  that  if 
a  party  go  to  trial  without,  in  some  manner,  procuring  or  ask- 
ing for  a  reply,  he  will  be  regarded  as  having  waived  it,  and 
th^  case  will  be  tried  as  though  the  answers  were  controverted 
by  a  general  denial.  Preston  v.  Sandford,  21  Ind.  156;  Shirts 
V.  Irons,  28  Ind.  458;  Ringle  v.  Bickndl,  32  Ind.  369;  SuUi- 
erland  v.  Venard,  32  Ind.  483 ;  Train  v.  Gridleyy  36  Ind. 
241 ;  Moffii  v.  Medsker  Draining  Ass^n,  48  Ind.  107 ;  Locke  v. 
Merchants  NatH  Bank,  66  Ind.  353. 
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There  is  another  section  of  the  code  which,  we  think,  should 
be  considered  in  connection  with  those  above  set  out.  It  is 
as  follows :  "  The  court  shall  call  the  causes  in  the  order 
they  stand  on  the  docket,  and  shall  compel  the  parties  to  file 
their  respective  ph^iidings,  and  answers  to  interro<^atories,  at 
such  time  as  the  court  shall  deem  just,  in  no  case  allowing  un- 
reasonable delay,''  etc.  2  R.  S.  1876,  p.  67,  section  68;  sec- 
tion 400,  R.  S.  1881. 

This  section  requires,  as  we  understand  it,  that  the  court 
shall  direct,  by  what  is  known  in  the  practice  as  a  rule,  when 
and  by  whom  pleadings  shall  be  filed.  Such  orders  are  made 
upon  the  motion  of  parties  desiring  pleadings  from  the  ad- 
versary. It  has  accordingly  been  held  that  after  a  party  has 
appeared  to  the  action,  he  can  not  be  defaulted  for  want  of 
an  answer  until  after  a  rule  for  such  answer  has  been  made  by 
the  court.     Langdon  v.  Bullocky  8  Ind.  341. 

To  default  a  party  for  want  of  a  pleading,  without  a  rule- 
for  such  pleading  first  made  by  the  court,  would  be  contrary 
to  all  ideas  of  the  practice  as  entertained  by  the  })rofession. 
And  to  render  judgment  for  the  defendant  upon  his  answer, 
before  he  has  asked  for  or  procured  a  rule  for  a  reply,  would 
seem  equally  anomalous.  It  would  certainly  be  unfair  and 
mischievous  in  practice.  The  answer  might  be  filed  in  the 
absence  of  the  plaintiff  and  his  counsel,  and  without  notice, 
rule,  or  a  demand  for  a  reply  ;  judgment  might  be  rendered 
against  him  also  in  his  absence.  In  the  case  in  hearing,  we 
think  the  court  did  not  err  in  overruling  the  motion  for  judg- 
ment on  the  answers  on  account  of  the  failure  to  reply.  As 
we  have  said,  no  rule  for  a  reply  had  been  procured  or  asked 
for  by  the  party  moving  for  judgment.  It  is  said  in  argu- 
ment, that  the  motion  for  judgment  was  a  call  upon  tlie  plain- 
tiff and  the  court  for  a  reply.  If  that  were  so,  the  complaint 
should  be  that  the  court  refused  to  enter  and  enforce  such  a 
rule.  The  motion,  having  been  made  before  any  rule  was 
asked  for,  was  equivalent  to  saying  to  the  court  that  no  reply 
was  wanted,  but  judgment  in  its  stead.     Although  the  ques- 
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tion,  in  the  manner  here  presented,  has  not  been  before  this 
court  until  now,  the  cases  above  cited,  we  think,  clearly  es- 
tablish the  rule  to  be,  that  before  a  party  is  entitled  to  a 
judgment  for  want  of  a  reply,  he  must  have  first  asked  for  a 
rule  against  the  adverse  party. 

In  the  case  of  Preston  v.  Sandford,  supra^  it  is  said :  "  When 
the  defendant  had  put  in  his  affirmative  answers,  containing 
matter  of  avoidance,  he  was  entitled  to  his  rule  for  a  reply ; 
and,  on  a  failure  of  the  plaintiff  to  comply  with  it,  he  might 
have  craved  judgment  against  him,  taking  his  answers,  as  ad* 
mitted,  to  be  true." 

The  next  alleged  error  discussed  by  counsel  is  the  over- 
ruling of  Buchanan's  demurrers  to  the  cross  complaints  of 
English,  Schnull,  Fletcher,  and  the  Bank  of  Commerce  and 
Wyman.  The  ground  of  demurrer  urged  in  argument  is, 
that  the  notes  held  by  these  parties  were  not  due  when  the 
action  was  commenced,  nor  when  the  cross  complaints  were 
first  filed.  As  a  matter  of  fact  that  is  true,  as  shown  by  the 
pleadings.  As  we  have  seen  from  the  statement  of  the  case 
already  made,  the  complaint  by  the  insurance  company  con- 
tains an  averment  that  these  cross  complainants  claimed  an 
interest  in  the  mortgaged  premises.  This  allegation  is  suffi- 
cient to  make  them  proper  parties  defendants.  Bowen  v.  Wood^ 
35  Ind.  268;  MaHin  v.  Noble,  29  Ind.  216. 

It  is  well  established,  also,  that  junior  mortgagees  are  proper 
parties  defendants  in  an  action  to  foreclose  a  senior  mortgage. 
Proctor  V.  Baker,  16  Ind.  178 ;  Holmes  v.  Bybee,  34  Ind.  262 ; 
Works  Pr.,  section  145,  and  cases  cited ;  ^na  Life  Ins.  Co. 
V.  Finch,  84  Ind.  301 ;  Jones  Mort.,  sections  1378, 1394, 1425. 

It  may  be  granted,  for  the  present,  that  at  the  time  the  de- 
murrers were  filed,  the  cross  complainants  were  not  entitled 
to  personal  judgments,  but  it  does  not  follow  that  the  cross 
complaints  were  not  sufficient  to  withstand  the  demurrers, 
for  want  of  facts.  It  is  well  settled  that  if  a  complaint  state 
facts  sufficient  to  authorize  any  recovery  or  relief,  it  will 
withstand  a  demurrer.     Being  proper  parties,  and  having 
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been  properly  brought  into  court,  the  junior  mortgagees  were 
entitled,  at  least,  to  have  their  rights  settled  as  between  them- 
selves, and  as  against  the  plaintiff,  the  makers  of  the  mort- 
gage, and  owners  of  the  mortgaged  premises,  especially  as 
the  premises  are  alleged  to  be  indivisible.  Their  cross  com- 
plaints challenged  Mr.  Buchanan  as  one  of  the  makers  of 
the  mortgage  securing  the  notes  held  by  them,  and  s^s  the 
owner  of  the  mortgaged  premises,  to  contest,  or  admit  the 
validity  of  that  mortgage,  and  the  nature  and  extent  of  the 
lien  created  thereby.  There  may  be  a  valid  cause  of  action 
upon  the  mortgage  in  the  way  of  adjusting  liens,  although 
an  action  at  law  may  not  be  maintainable  on  the  notes,  be- 
cause not  due.  Jones  Mort.,  section  1215.  See,  also  Ulrich 
V.  Drischell,  88  Ind.  354. 

We  think  there  was  no  error  in  overruling  the  demurrers. 
What  decree  should  be  finally  rendered  in  favor  of  these 
junior  mortgagees,  we  need  not  stop  to  inquire,  in  the  con- 
sideration of  the  question  raised  by  the  demurrers. 

Upon  the  trial,  on  the  16th  day  of  June,  1877,  the  court 
found  that  the  coupon  notes  executed  to  the  plaintiff,  the  In- 
surance Company,  maturing  thirty  and  thirty-six  months  after 
<]ate,  viz.,  on  the  29th  day  of  June  and  December,  1876,  were 
due ;  that  by  reason  of  their  non-payment,  the  whole  of  the 
mortgaged  debt  had  matured,  and  that  there  was  then  due 
to  the  insurance  comi)any,  of  the  principal  sum,  coupon  notes, 
interest  and  attorney  fees,  the  sum  of  $18,118.96.  For  this 
amount  personal  judgment  was  rendered,  the  mortgage  fore- 
closed against  the  makers  and  the  cross  complainants,  and 
the  mortgaged  property  ordered  sold. ' 

It  is  insisted  by  the  appellant  Buchanan,  that  the  judgment 
should  have  been  for  the  amount  of  the  two  coupon  notes, 
interest  on  the  same  after  maturity,  and  the  stipulated  five 
per  cent,  attorney  fees,  and  for  nothing  more.  This  is  based 
upon  the  theory,  that  the  statement  in  the  principal  note  in 
relation  to  the  payment  of  interest  by  the  coupon  notes,  con- 
stitutes a  waiver  of  the  stipulation  in  the  mortgage. 
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If  it  might  be  said  that  there  was  a  difference  in  time,  in 
the  execution  of  the  note  and  mortgage,  the  mortgage  .should 
be  regarded  as  having  been  executed  last,  because,  upon  its 
face,  it  purports  to  be  for  the  security  of  notes  already  exe- 
cuted. The  notes  and  mortgage  should  be  regarded  as  hav- 
ing been  executed  at  the  same  time,  and  the  stipulation  in 
each  construed  with  reference  to  the  other.  Jones  Mort.,  sec- 
tionll79. 

The  statement  in  the  principal  note,  that  the  interest  wa» 
paid  by  the  coupon  notes,  is  suflBcient  to  bar  a  recovery  of  in- 
terest other  than  as  provided  in  the  coupon  notes ;  but  we  are 
unable  to  see  how  this  statement  can  overthrow  the  express 
agreement  in  the  mortgage,  that  on  failure  to  pay  the  interest, 
or  coupon  notes,  at  maturity,  the  whole  of  the  mortgage  debt 
shall  become  due  and  collectible. 

It  is  further  insisted  that  the  judgment  and  order  of  sale  for 
the  whole  amount  of  the  debt  is  erroneous,  because  the  insur- 
ance company  gave  no  notice  of  the  exercise  of  the  option 
under  the  stipulation  in  the  mortgage  before  bringing  suit. 
The  mortgage  makes  no  provision  for  notice  of  any  kind. 
The  stipulation  is  that  upon  failure  to  pay  any  or  either  of 
the  interest  or  coupon  notes,  taxes,  etc.,  as  providt^d,  "  then 
all  of  the  said  mortgage  debt  shall,  at  the  option  of  the  mort- 
gagee, become  due  and  collectible/'  This  provision  is  not 
by  way  of  penalty  or  forfeiture,  but  is  an  agreement  between 
the  parties  as  to  the  time  when  the  whole  debt  should  become 
due  and  collectible.  It  was  thus  to  become  due,  not  upon 
notice  to  the  mortgagor  or  others,  but  at  the  option,  the 
choice,  of  the  mortgagee.  At  what  time  or  irf  what  manner 
the  option  should  be  exercised  was  not  provided  for ;  that  was 
left  entirely  with  the  mortgagee.  It  is  one  of  the  cases,  we 
think,  in  which  the  institution  of  proceedings  to  foreclose  the 
mortgage  sufficiently  shows  the  election  to  treat  the  whole 
debt  as  due  and  collectible,  Jones  Mort.,  sections  1181  and 
1182.  Such  a  notice  would  not  have  enabled  appellants  to  pre- 
vent a  judgment  for  the  whole  amount,  by  the  payment  of  the 
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coupon  interest  notes  overdue,  and  delinquent  taxes,  if  any. 
When  the  whole  amount  became  due  by  the  failure  to  pay  as 
agreed  upon,  it  was  not  in  the  power  of  appellants  to  make  it 
otiierwise,  except  with  the  consent  of  the  mortgagee.  They 
might  have  paid  the  whole  amount  and  thus  prevented  judg- 
ment and  foreclosure,  and  this  they  might  have  done  after  suit 
was  begun.     Jones  Mort.,  section  1185. 

It  may  be  remarked,  in  passing,  that  appellants  made  no 
oifcr  to  pay,  either  the  whole  amount  or  the  interest  notes,  ad- 
mitted by  them  to  be  overdue. 

Xo  objections  are  urged  against  the  validity  of  the  stipu- 
lation in  the  mortgage,  or  the  amount  found  by  the  court  to 
be  due  the  plaintiflp,  except  those  above  stated.  We  think 
they  are  not  well  taken.  What  we  have  said  also  disposes  of 
the  motion  to  strike  out  certain  portions  of  the  cross  com- 
plaints, and  the  objection  to  the  introduction  of  the  notes  and 
mortgage  in  evidence. 

Michael  A.  Tooley  was  made  a  party  defendant  to  the  com- 
plaint of  the  insurance  company.  lie  filed  a  cross  complaint, 
setting  up  that  he  had  purchased  the  mortgaged  premises  at 
tax  sales  for  city,  county  and  State  taxes,  and  that  by  such 
purchases  he  had  a  superior  lien  for  $1,943.69.  Buchanan  an- 
swered this  cross  complaint,  disputing  the  validity  of  the  tax 
sales.  Before  the  trial  of  the  other  issues,  formed  by  the  sev- 
eral pleadings,  the  court,  on  motion  of  the  plaintiff,  ordered 
that  the  issue  tendered  by,  and  formed  upon,  Tooley's  cross 
complaint  should  be  tried  separately.  To  this  order  Buchanan 
objected  and  excepted,  and  now  insists  that  it  was  erroneous. 

We  can  not  say  that  the  court  erred  in  making  the  order; 
nor  can  we  say  from  the  record  before  us  that  by  such  order 
the  rights  of  Buchanan  were  at  all  affected. 

The  decree  foreclosing  tlie  mortgage  shows  that  at  the  time 
it  was  rendered  the  case  as  to  Tooley  had  not  been  tried,  and 
was  on  that  day  continued.  Of  that  case  the  record  makes 
no  further  mention.  For  aught  that  appears  from  the  record, 
Tooley  may  have  dismissed  his  cross  bill,  or  the  case  might 
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have  been  tried  and  his  claim  defeated.  However  the  facts 
may  be,  it  is  certain  that  we  can  not  say  from  the  record  be- 
fore as  that  Buchanan  was  in  any  way  prejudiced  by  the  sep- 
aration, and  hence  need  not  decide  upon  the  correctness  or 
incorrectness  of  such  separation. 

In  the  findings,  which  amount  to  nothing  more  than  a  general 
finding  against  the  defendants,  and  which  may  be  said  to  be  a 
part  of  the  final  decree  for  some  purposes,  the  court  found, 
among  other  things,  that  the  parties  personally  liable  upon  the 
notes  to  the  plaintifif  and  cross  complainants  English,  Schnull, 
Fletcher,  the  Bank  of  Commerce  and  Wyman,  were  wholly 
insolvent;  that  the  mortgaged  property  is  indivisible  and  in- 
sufficient in  v^alue  to  pay  the  taxes  and  mortgage  liens ;  that 
it  had  been  sold  for  taxes,  and  that  the  amount  requisite  to 
redeem  the  same  is  $1,948.75;  that  the  whole  of  the  plain- 
tiff's debt  was  due ;  that  there  was  due  English  from  Buchanan 
and  Tilford,  on  one  of  the  principal  and  coupon  notes  held 
by  him,  the  sum  of  $3,877. 28.  There  was  a  ftirther  finding 
of  the  several  amounts  to  become  due  to  English,  Schnull, 
Fletcher,  the  Bank  of  Commerce  and  Wyman  from  Buchanan 
and  Tilford,  with  the  dates  when  the  same  would  become  due, 
corresponding  with  the  dates  of  maturity  as  fixed  by  the  notes. 
Following  this  finding  is  the  final  decree  proper,  giving  the 
insurance  company  apersonal  judgment  for  the  amount  found 
due,  and  foreclosing  its  mortgage  against  all  of  the  defendants 
except  Mrs.  Tilford  and  Tooley,  who  are  not  named.  A  per- 
sonal judgment  was  also  given  in  favor  of  English  against 
Buchanan  and  Tilford  for  the  amount  so  found  due,  and  the 
mortgage  securing  the  same,  and  the  other  notes  held  by  him, 
Schnull,  Fletcher,  and  the  Bank  of  Commerce  and  Wyman, 
was  foreclosed  against  all  of  the  defendants  to  the  cross  com- 
plaints of  these  parties,  except  Tooley. 

The  mortgaged  property  was  ordered  to  be  sold  in  solidoy 
and  the  proceeds  applied  as  follows :  First.  To  the  payment 
of  costs,  except  a  certain  portion  adjudged  against  English 
and  Schnull.    Second,  To  the  payment  of  the  amount  found 
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due  the  insurauce  company.  Third.  To  the  amount  found 
due  English.  Fourth.  To  the  payment  of  the  amounts  to  be- 
<jome  due  on  the  notes  held  by  the  above  named  cross  com- 
plainants, with  a  proper  rebate  of  interest. 

It  was  further  ordered  that  if  the  amounts  due  should  be 
paid  before  sale,  the  property  should  not  be  sold  until  a 
further  amount  became  due  under  the  decree,  and  if  the  first 
amount  thus  to  become  due  should  be  paid  before  sale,  a 
further  postponement  of  sale  was  provided  for,  and  so  on,  until 
the  last  amount  should  be  paid.  The  receivership  was  con- 
tinued until  the  further  order  of  the  court,  and  the  receiver, 
theretofore  appointed,  was  ordered  to  pay  into  court  all 
amounts  collected,  to  be  applied  upon  the  judgment  in  favor 
of  the  insurance  company. 

There  is  a  general  bill  of  exceptions  in  the  record  which 
purports  to  contain  all  of  the  evidence.  As  set  out  in  the 
bill,  the  evidence  is  wholly  documentary.  It  contains  no 
evidence  upon  the  question  of  the  value  or  indivisibility  of 
the  mortgaged  property,  or  that  it  had  been  sold  for  taxes,  or 
that  any  is  due ;  nor  is  there  any  evidence  upon  the  question 
of  the  insolvencv  of  the  makers  of  the  notes.  It  is  con- 
tended  upon  the  part  of  Buchanan,  that  on  account  of  such 
lack  of  evidence,  and  for  other  reasons,  the  judgment  and  de- 
cree is  erroneous,  so  far  as  it  gives  personal  judgment  against 
him  in  favor  of  English,  forecloses  the  mortgage  securing  the 
notes  held  by  the  cross  complainants,  fixes  the  amount  to  be- 
come due  on  such  notes,  orders  the  property  sold  in  solido, 
and  continues  the  receivership.  He  seeks  to  make  these 
several  objections  available  under  the  assigned  error  in  the 
overruling  of  his  motion  for  a  new  trial.  No  objection  was 
made,  or  exception  taken,  as  U)  the  form  or  substance  of  the 
judgment. 

As  we  have  seen,  the  court  foreclosed  the  Tilford  mort- 
gage, and  gave  a  personal  judgment  in  favor  of  English  for 
the  amount  due  at  the  date  of  the  decree,  although  nothing 
was  due  him  when  his  cross  bill  was  first  filed.     We  do  not 
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think  the  judgment  and  decree  erroneous  in  tins  particular. 
All  the  parties  in  interest  and  the  whole  subject-matter  were 
before  the  court,  and  there  seems  to  be  no  good  reason  why 
the  court  should  not,  in  the  final  decree,  settle  the  several 
conflicting  claims,  and  thus  avoid  the  multij)lication  of  ac- 
tions and  costs.  If  some  of  the  notes  held  by  the  cross  com- 
plainants had  been  due  when  the  cross  complaints  were  filed, 
and  others  had  fallen  due  before  trial  and  final  decree,  it 
would  hardly  be  contended,  under  the  authorities,  that  the>r 
latter  should  not  have  been  included  in  the  amount  found 
due.  Jones  Mort.,  section  1577  ;  l^uvtllcy  v.  Martin^  1  Clark«j 
Ch.  (N.  Y.)  293;  Ailams  v.  Ei<sex,  1  Bibb,  149;  Mannimj  v. 
McClurr/y  14  Wis.  350.  In  the  case  last  cited,  a  bond 
and  mortgage  securing  it  had  been  assigned  as  collateral 
security.  The  del)t  to  secure  which  the  assignment  was 
made  not  being  paid,  an  action  was  instituted  by  the  as- 
signee to  foreclose  the  mortgage,  and  the  assignor  was  made 
a  party  defendant.  When  the  action  was  commenced,  a  part 
of  the  mortgage  debt  was  not  due,  but  became  due  before 
final  decree.  The  mortgage  was  foreclosed  for  the  full  amount^ 
the  property  ordered  sold  to  raise  the  amount  due  the  as- 
signee, and  the  surplus  found  to  be  due  the  assignor.  In  the 
case  in  hearing,  it  must  be  remembered  that  the  cross  com- 
plainants were  involuntarily  brought  into  court.  They  were 
brought  in  by  the  plaintiff,  the  insurance  company,  and  chal- 
lenged to  assert  their  claim,  if  they  had  any.  They  were 
bound  to  meet  this  challenge  and  set  up  whatever  rights 
they  had,  or  suffer  loss.  Ulrich  v.  Dnschell,  88  Ind.  354  ; 
Hose  V.  Allwehi,  91  Ind.  497. 

Aside  from  these  considerations,  the  record  shows  that  on 
the  25th  day  of  January,  1877,  after  the  notes  held  by  En- 
glish, upon  which  personal  judgment  was  taken,  had  matured, 
the  cross  complaints  of  English  and  Schnull  were  withdrawn 
and  re-filed.  As  re-filed,  these  cross  complaints  contained 
the  averment  that  said  notes  wTre  due  and  unpaid.  The  re- 
lief to  which  these  cross  complainants  were  entitled  should 
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be  measured  by  the  cross  coraplaiuts  as  thus  re-filed.  Doubt- 
less they  might  have  been  amended  so  as  to  show  the  ma- 
turity of  the  notes;  or  supplemental  cross  complaints  might 
have  been  filed,  showing  such  maturity.  In  either  case,  we 
know  of  no  reason  why  English  would  not  have  been  entitled 
to  a  foreclosure  of  his  mortgage,  and  a  personal  judgment 
against  Buchanan  for  the  amount  so  due.  Under  the  statute, 
he  was  entitled  to  have  the  amounts  to  become  due  on  de- 
ferred notes  properly  ascertained,  with  a  proper  order  of  sale 
in  case  of  failure  in  payment.  As  has  been  already  shown, 
Schnull,  Fletcher,  and  the  Bank  of  Commerce  and  Wyman 
held  notes  secured  by  the  same  mortgage,  executed  by  and 
payable  to  the  same  party,  but  maturing  later  than  those  held 
by  English.  These  were  assigned  by  Tilford,  the  payee.  Had 
all  of  these  notes  been  held  by  English,  he  would  have  been 
entitled  to  a  like  finding  and  order  as  to  each.  And  while 
the  holders  of  these  deferred  notes  would  be  regarded  as  sep- 
arate mortgagees  for  some  purposes,  yet  in  this  action  we 
think  they  were  entitled  to  the  same  relief  as  if  the  notes  had 
been  held  by  English.  For  the  reasons  stated,  we  are  of  the 
opinion  that  under  the  pleadings  and  upon  the  evidence,  no 
error  was  committed  in  the  rendition  of  a  personal  judgment 
against  Buchanan  in  favor  of  English  and  the  foreclosure 
of  the  Tilford  mortgage. 

It  is  insisted  that  the  court  erred  in  fixing  the  proper  re- 
bate of  interest,  if  the  amount  to  become  due  on  the  deferred 
notes  should  be  paid  before  the  date  of  maturity.  This  is  an 
objection  to  the  form  and  substance,  of  the  decree,  and  was 
not  raised  by  the  motion  for  a  new  trial ;  and  as  no  objection 
was  made  or  exception  saved  to  the  decree,  nor  any  motion 
made  to  modify  it,  the  question  is  not  before  us  for  decision. 
Bayleaa  v.  Glenn,  72  Ind.  5 ;  Trentman  v.  Wiley,  85  Ind.  33 ; 
Forgey  v.  First  NaVl  Bank,  etCy  66  Ind.  123 ;  Beeson  v.  How- 
ijrd,  44  Ind.  413;  Higgins  v.  Kendall,  73  Ind.  522;  Powers 
V.  Johnson,  86  Ind.  298;  Hancock  v.  Heaton,  53  Ind.  111. 

The  statute  in  force  at  the  date  of  the  decree  provided  that 
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in  cases  where  several  note^  were  secured  by  a  mortgage,  some 
of  which  were  not  due,  the  court,  after  final  judgment,  should 
ascertain  whether  the  mortgaged  premises  could  be  sold  in 
parcels,  and  if  so,  order  it  to  be  so  sold.  2  R.  S.  1876,  p.  264. 
Under  this  statute  it  has  been  held  that  the  court  may  hear 
the  evidence  upon  the  question  of  the  indivisibility  of  the 
property  after  the  final  judgmei^t,  and  mould  its  decree  ac- 
cordingly.    Hannah  v.  Dorrell,  73  Ind;  465. 

It  would  seem  from  this,  very  plainly,  that  the  question 
of  the  divisibility  of  the  property  is  not  so  connected  with 
the  trial  of  the  main  case  as  that  an  error  in  the  decree  upon 
that  question  would  be  cause  for  a  new  trial.  In  some  of  the 
earlier  cases,  it  was  held  that  it  should  appear  of  record  that 
the  court  made  the  proper  inquiry  and  passed  upon  the  ques- 
tion of  divisibility,  and  that  if  it  did  not  so  appear  the  judg- 
ment would  be  reversed.  In  the  later,  and,  we  think,  better 
considered  case  of  Thompson  v.  Davis,  29  Ind.  264,  it  was 
held  that  an  omission  to  make  the  inquiry  and  order,  in  a 
case  where  the  parties  appear  and  make  no  motion,  nor  take 
any  exception  to  the  form  of  the  decree,  is  not  such  an  error 
as  will  authorize  a  reversal  of  the  judgment;  that  if  the  de- 
fendant ask  for  such  an  inquiry,  and  it  be  denied,  the  error 
will  be  corrected  by  this  court,  not  by  a  reversal  of  the  judg- 
ment, but  by  remanding  the  cause,  with  directions  to  make 
the  inquiry  and  order. 

In  the  case  in  hearing,  it  is  inferable  from  the  preliminary 
finding,  that  such  an  inquiry  was  made  during  the  trial  of  the 
main  case,  but  there  is  .no  evidence  in  the  record  verifying 
the  inference.  The  record  does  not  show  a  request  for  such 
an  inquiry,  or  any  objection  or  exception  to  the  decree  order- 
ing the  property  sold  in  solido.  For  this  reason  appellants 
are  not  in  a  position  to  ask  a  reversal  on  this  portion  of  the 
decree. 

It  is  insisted  further,  that  the  court  erred  in  continuing 
the  receivership,  the  bill  purporting  to  contain  the  evidence 
showing  no  evidence  authorizing  it. 
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If  this  question  is  before  us  for  decision,  it  must  be  d(*- 
termined  by  the  legality  and  validity  of  the  appointment  of 
a  receiver  in  December,  preceding  the  final  decree.  The  final 
decree  upon  the  subject  is  as  follows :  "And  as  to  the  re- 
ceivership heretofore  created  by  order  of  this  court,  it  is  or- 
dered and  decreed  by  this  court  that  the  same  shall  be  con- 
tinued until  the  further  order  of  this  court,^'  etc.  Following 
this  is  a  direction  to  the  receiver,  theretofore  appointed. 

While  the  question  of  appointing  a  receiver  was  within 
the  issues  made  by  the  pleading,  it  is  very  evident  that  no 
such  issue  was  tried  upon  the  final  hearing,  and  that  no  re- 
ceiver was  appointed  by  the  final  decree.  There  is  simply  an 
order  extending  the  former  appointment,  based,  evidently, 
upon  the  facts  before  the  court  when  such  appointment  was 
made.  In  the  motion  for  a  new  trial,  the  continuance  of  the 
receivership  was  assigned  as  one  of  the  reasons,  but  no  ob- 
jection was  made,  nor  exception  taken  to  the  decree.  Such 
being  the  case,  it  may  well  be  said  that  no  question  was  prop- 
erly saved  as  to  the  last  order.  But  aside  from  this,  if  the 
original  appointment  was  properly  made,  no  valid  objection 
can  be  urged  against  the  extension.  For  this  reason;  we 
have  delayed  the  consideration  of  the  appointment,  although 
first  discussed  by  counsel. 

On  the  27th  day  of  November,  1876,  aft«r  the  original 
cross  complaints  were  filed,  the  plaintiff,  the  Insurance  Com- 
pany, and  English,  Schnull  and  Fletcher,  filed  a  verified  pe- 
tition for  the  appointment  of  a  receiver,  etc.  On  the  30th 
day  of  the  same  month,  notice  of  the  petition  was  served 
upon  Buchanan,  who  had  become  the  sole  owner  of  the  prop- 
erty, notifying  him  that  the  application  would  be  heard  on 
the  1st  day  of  December.  On  the  2d  day  of  December  he 
appeared  and  upon  affidavits  moved  for  a  continuance  of 
the  hearing.  This  motion  was  overruled  and  he  excepted. 
He  then  moved  for  leave  to  file  an  answer  to  the  petition, 
which  was  denied  him,  and  he  again  excepted.  Following 
this,  he  asked  leave  to  call  witnesses  to  negative  the  state- 
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ments  in  the  petition,  which  was  also  denied  hiin^and  he  ex- 
cept'-'d.  The  court  thereupon,  without  further  evidence  than 
that  contained  in  the  petition  and  affidavits,  appointed  a  re- 
ceiver to  take  charge  of  the  property,  collect  the  rents  and 
pay  them  into  court,  subject  to  the  orders  of  the  court,  and 
report  his  proceedings  for  further  directions.  To  this  order 
Buchanan  objected  and  excepted.  The  receiver  qualified  by 
proper  oath  and  bond.  On  the  19th  day  of  February,  1877, 
the  receiver  first  appointed  having  died,  the  court  without 
notice  appointed  another  in  his  stead.  On  the  20th  day  of 
March  following,  Buchanan  filed  a  written  motion  to  set 
aside  and  vacate  the  orders  of  December  2d  and  February 
ID'th,  supra.  This  motion  was  overruled  and  he  excepted. 
As*  we  have  seen,  the  main  case  was  tried  on  the  16th  day  of 
June,  1877,  and  the  motion  for  a  new  trial  was  filed  on  the 
21st  of  that  month.  In  this  motion  the  rulings  of  the  court 
in  refusing  the  continuance,  and  appointing  the  receiver,  were 
assiigned  as  causes  for  a  new  trial.  On  appeal  to  the  general 
term,  the  orders  of  December  and  February,  appointing  the 
receiver,  and  the  overruling  of  the  motion  for  a  new  trial, 
were  separately  assigned  as  error.  We  think  that  the  as- 
signment on  the  overruling  of  the  motion  for  a  new  trial  did 
not,  but  that  the  other  assignments  did  present,  for  decision, 
the  rulings  of  the  court  in  the  appointment  of  the  receiver, 
and  all  questions  connected  therewith,  and  that  on  proper  as- 
signments the  questions  are  before  us  for  decision. 

We  are  here  met  by  the  argument  of  counsel  for  appel- 
lees, that  as  the  orders  were  not  appealed  from  within  ten 
days,  there  is  nothing  before  us  for  decision  in  relation 
thereto;  that  the  general  appeal  does  not  bring  up  those 
questions.  This  argument  is  based  upon  former  decisions  of 
this  court,  claimed  to  be  in  point,  and  upon  the  act  of  1875, 
2  R.  S.  1876,  p.  115 ;  section  1231,  R.  S.  1881.  This  act  pro- 
vides that  in  all  cases  in  which  a  receiver  shall  be  appointed 
or  refused,  the  party  aggrieved  by  such  appointment  or  re- 
fusal may,  within  ten  days  thereafter,  appeal  from  the  de- 
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cision  of  the  court  to  the  Supreme  Court,  without  awaiting 
the  final  determination  of  such  case,  and  that  upon  the  filing 
of  the  proper  bond,  the  authority  of  a  receiver  so  appointed 
shall  be  suspended  until  the  final  determination  of  such  appeal. 

Under  a  provision  of  the  code  of  1852,  which,  with  some 
modification,  has  been  carried  into  the  revision  of  1881,  ap- 
peals were  allowed  from  certain  interlocutory  orders.  2  B. 
S.  1876,  p.  245;  sections  646,  647,  R.  S.  1881,  Under  this 
provision  it  has  been  frequently  held  that  an  appeal  will  not 
lie  from  an  interlocutory  order  appointing  a  receiver.  These 
are  the  authorities  relied  upon  by  appellees.  They  cite  Wood 
V.  Brewery  9  Ind.  86 ;  FuUer  v.  Adams,  12  Ind.  559 ;  Brinhmn 
V.  RUzinger,  82  Ind.  358 ;  Buskirk  Pr.  36.  Judge  Buskirk  an- 
nounces the  general  doctrine  of  the  cases,  that  an  appeal  will 
not  lie  from  an  order  appointing  a  receiver,  and  states  the 
reasons :  First.  Because*  the  order  is  not  a  final  judgment 
within  the  meaning  of  section  550  of  the  code;  and.  Second, 
It  is  not  embraced  by  sections  576  and  577  of  the  code.  In 
each  of  the  above  eases,  except  the  last,  the  appeal  was  at- 
tempted from  such  an  interlocutory  order  without,  and  sepa- 
rate from,  an  appeal  of  the  main  case ;  and  it  was  held  in 
consonance  with  the  doctrine  announced  by  Judge  Buskirk, 
that  such  an  appeal  would  not  lie.  The  last  case  cited  decides 
nothing  upon  the  point,  but  recognizes  the  doctrine  of  the 
other  cases.  The  same  doctrine  has  been  announced  in  other 
oases  not  cited  by  counsel. 

Under  these  decisions,  however  erroneous  the  action  of  the 
oourt  might  be  in  appointing  or  refusing  to  appoint  a  receiver, 
there  was  no  relief  by  appeal  until,  at  least,  the  decision  of 
the  main  case  in  this  court.  The  result  doubtless  was  that 
in  many  instances  parties  were  compelled  to  sufier  loss  for 
want  of  a  speedy  appeal ;  and,  doubtless,  it  was  for  this  reason 
that  the  act  of  1875  was  passed,  authorizing  an  appeal  from 
such  interlocutory  orders,  as  in  other  cases  provided  by  the 
code.  In  either  case,  there  is  a  limit  fixed  within  which  the 
Vol.  96.-34 
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appeal  shall  be  taken.  If  an  appeal  is  taken  from  these  in- 
terlocutory orders,  as  suchy  clearly  it  must  be  within  the  limit 
of  the  time  fixed ;  or  if  taken  from  such  an  order  made  after 
the  decision  of  the  main  case,  but  while  that  case  is  yet  in 
any  manner  pending,  it  must  be  within  the  limited  time.  But 
does  it  follow  from  this  that  if  no  appeal  shall  be  taken  until 
the  appeal  of  the  main  case,  the  action  of  the  court  in  ap- 
pointing or  refusing  to  appoint  a  receiver  may  not  be  exam- 
ined and  corrected  ?  We  think  not.  If  the  sections  of  the 
code  of  1852,  supra,  had  not  been  enacted,  there  would  have 
been  no  appeal  from  the  interlocutory  orders  named  before  * 
the  appeal  of  the  main  case,  or  separate  from  that  case ;  but  it 
does  not  follow  that  in  such  appeal  such  orders  might  not 
have  been  reviewed  and  pronounced  correct  or  erroneous. 
And  so  in  the  case  of  interlocutory  orders  in  relation  to  re- 
ceivers ;  without  the  act  of  1875,  thetre  was  no  appeal  separate 
and  apart  from  the  main  case,  but  it  does  not  follow  that  on 
appeal  of  that  case,  the  action  of  the  court  in  relation  to  the 
receiver  may  not  be  reviewed ;  it  has  never  been  so  decided 
nor  intimated  in  any  case  in  this  court  that  we  have  been  able 
to  find. 

An  appeal  will  not  lie  from  the  interlocutory  order  for  par- 
tition and  the  appointment  of  commissioners,  but  without 
doubt,  upon  the  appeal  from  the  final  judgment,  the  order  for 
partition  would  be  before  this  court  for  consideration.  We 
grant  that  between  such  a  case  and  the  one  in  hearing  the 
analogy  is  not  perfect,  but  it  is  sufficient,  we  think,  to  make 
the  practice  in  one,  authority  in  the  other;  indeed,  the  act  of 
1875,  providing  for  a  separate  appeal  from  the  interlocutory 
order  appointing  or  refusing  a  receiver,  seems  to  recognize 
the  fact  that  without  such  appeal  the  question  would  be  before 
this  court  on  the  appeal  of  the  main  case.  The  language  of 
the  act  is,  that  the  appeal  may  be  taken  "  without  awaiting  the 
final  determination  of  such  case."  In  the  adoption  of  the  posi- 
tion contended  for  by  appellee,  it  might  result  that  the  main 
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case  would  be  reversed,  and  the  receiver  left  in  control  of  the 
property. 

Having  reached  the  conclusion  that  we  must,  upon  this 
appeal,  decide  upon  the  validity  of  the  appointment  of  the 
receiver,  we  next  dispose  of  a  general  objection  urged  by  ap- 
pellant Buchanan,  with  much  earnestness  and  force.  He  con- 
tends that  by  reason  of  the  act  of  1861,  in  relation  to  the 
redemption  of  real  estate,  a  receiver  could  not  be  appointed 
to  collect  the  rents,  either  before  or  after  the  sale,  and  during 
the  year  of  redemption.  This  objection  has  recently  been 
decided  adversely  to  the  position  of  appellant,  and  we  con- 
tent ourselves  with  a  citation  of  the  cases.  Connelly  v.  Dick- 
son, 76  Ind.  440 ;  Travdlers  Ins,  Co.  v.  BroiLse,  83  Ind.  62. 
As  distinguishing  these  cases  and  fixing  the  rule  under  the 
act  of  1879,  see  Sheeka  v.  Klotz,  84  Ind.  471. 

The  material  statements  in  the  petition,  asking  for  the  ap- 
pointment of  the  receiver,  are,  that  there  was  due  to  the  in- 
surance company  $16,000,  and  to  the  cross  complainants 
$23,000;  that  the  mortgaged  property  was  not  worth  over 
$25,000;  could  not  be  sold  in  parcels;  was  occupied  by  ten- 
ants ;  had  been  sold  for  taxes  in  the  preceding  February ;  that 
it  would  require  $1,948.78  to  redeem  from  the  sale;  that  an- 
other instalment  of  taxes  would  be  due  in  December,  and 
that  Tooley,  the  purchaser  at  tax  sales,  would  have  the  right 
to,  and  proposed  paying  the  instalment;  and  further,  that 
those  liable  upon  the  notes  were  wholly  insolvent.  The 
prayer  is  for  the  appointment  of  a  receiver  to  forthwith  take 
charge  of  the  property,  collect  the  rents,  pay  the  taxes,  and 
the  residue  into  court,  etc. 

We  are  of  the  opinion  that  the  facts  stated  in  the  petition 
were  clearly  sufficient  to  authorize  the  appointment  of  the  re- 
ceiver. If  the  property  had  been  sold  for  taxes,  and  was  not 
worth  over  the  amount  stated,  it  was  insufficient  to  pay  the 
tax  and  mortgage  liens;  and  if  it  could  not  be  sold  in  par- 
cels, and  those  liable  for  the  debts  were  insolvent,  the  cross 
complainants  had  the  undoubted  right,  although  the  notes 
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held  by  them  were  not  due,  to  have  a  receiver  appointed  to 
collect  the  rents  from  the  tenants,  that  they  might  be  ap- 
plied in  payment  of  the  liens.  2  R.  S.  1876,  p.  115;  Brink- 
man  v.  Ritztnger,  82  Ind.  358;  High  Rec,  section  675; 
Thomas  Mort.  302;  Quinei/  v.  Gheeseman,  4  Sand.  Ch.  405; 
Jones  Mort.,  section  1530. 

It  is  true  the  mortgage  to  the  insurance  company  provided 
that  it  might  pay  the  taxes  and  collect  the  amount  back  un- 
der the  mortgage,  but  it  was  not  bound  to  do  so,  and  besides, 
as  we  have  seen,  the  debt  to  the  company  had  become  due  by 
a  failure  to  pay  the  notes. 

Did  the  court  err  in  refusing  a  continuance,  the  filing  of  an 
answer,  the  hearing  of  oral  testimony,  and  in  the  appointment 
of  a  receiver?  On  the  second  day  after  receiving  the  notice 
of  the  petition,  Buchanan  filed  two  affidavit^,  as  he  states,  for 
the  purpose  of  procuring  a  continuance.  In  the  first,  after 
stating  the  length  of  the  notice,  he  states  that  by  reason  of 
his  wife's  sickness  he  had  been  unable  to  prepare  his  defence 
as  it  should  be.  The  closing  portion  is  as  follows ;  "  The  de- 
fendant's full  defence  will  consist  in  a  full  showing  as  to 
what  has  been  done  with  the  rents  of  the  said  mortgaged 
premises,  the  value  of  the  improvements  made,'^  etc. 

In  a  second  affidavit,  filed  at  the  same  time,  the  material 
statements  are,  that  he  had  had  possession  of  the  premises  for 
three  years,  during  which  time  he  had  collected  $8,500;  that 
during  the  last  year  the  tenants  had  been  unable  to  pay  in 
money,  and  he  had  been  compelled  to  receive  the  rents  in 
trade ;  that  the  whole  amount  so  collected,  and  enough  more 
to  make  a  total  of  $12,040,  had  been  expended  in  the  pay- 
ment of  taxes,  making  repairs  upon  the  property,  and  the 
payment  of  previous  notes  due  to  the  plaintiff  and  cross  com- 
plainants; that  the  taxes  really  due,  aside  from  the  penalty 
after  sale,  were  not  over  $1 ,000 ;  that  he  was  preparing  to  con- 
test the  validity  of  the  sale  and  pay  the  amount  actually  due 
before  the  expiration  of  the  time  in  which  payment  might  be 
made ;  that  but  for  the  necessary  repairs,  and  the  failure  to 
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collect  all  of  the  rents  in  money,  he  would  have  paid  the  taxes 
when  due. 

This  affidavit  seems  to  contain  the  full  defence  mentioned 
in  the  first,  viz.,  the  amount  of  rents  collected  and  the  value 
of  the  improvements  made.  There  was  no  contradiction  of 
the  statements  contained  in  this  affidavit,  and  hence  it  would 
seem  that  a  continuance  was  unnecessary  in  order  that  affida- 
vits upon  that  point  might  be  multiplied. 

It  is  not  stated  in  either  affidavit  that  it  could  or  would  be 

« 

shown,  that  the  property  had  not  been  sold  for  taxes, — that  was 
admitted;  nor  is  it  stated  therein  that  the  property  could  be 
sold  in  parcels,  that  the  plaintiff's  debt  was  not  due,  nor  that 
the  property  was  of  sufficient  value  to  pay  the  liens  upon  it. 
The  fact  that  the  rents  had  been  honestly  collected  and  ex- 
pended upon  the  property,  and  in  reducing  the  mortgage 
debts,  was  not  sufficient  to  defeat  tlie  appointment  of  a  re- 
ceiver, the  other  facts  existing  as  stated  in  the  petition.  To 
entitle  Buchanan  to  a  continuance,  or  defeat  the  appointment 
of  a  receiver,  the  defence,  as  made  and  prepared,  should  have- 
been'  broad  enough  to  meet  all  of  the  material  statements  ia 
the  petition. 

We  can  not  say  that  the  court  erred  in  refusing  to  allow 
the  answer  to  be  filed,  for  the  reason  that  the  proposed  answer 
is  not  in  the  record;  indeed,  for  all  practical  purposes,  the 
affidavits  served,  as  answers  and  constituted  the  defence  to  the 
petition.  The  statute  does  not  provide  for  an  answer,  strictly 
speaking,  in  such  eases.  The  correct  practice  is  to  meet  such 
an  application  by  affidavits,  and  not  by  answer  and  oral  proofs. 
No  motion  was  made  to  set  aside  the  notice  as  insufficient,  and 
hence  no  question  is  before  us  in  relation  to  it.  We  may  re- 
mark, too,  that  the  parties  were  warned  by  the  cross  com- 
plaints that  a  receiver  was  asked  for.  Upon  the  record  before 
us  we  can  not  say  that  there  was  available  error  in  the  ap- 
pointment of  the  receiver:  and  if  there  wore  such  error,  it 
would  result  only  in  a  reversal  of  the  judgment  in  that  par- 
ticular, and  would  not  affect  the  foreclosure  proceedings  in 
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other  respects.  This  appointment  having  been  properly  made^ 
so  far  as  "shown  by  the  record,  the  whole  matter  was  in  the 
hands  of  the  court,  and,  upon  the  death  of  the  receiver  so  ap- 
pointed, it  had  the  authority  to  appoint  a  successor  without 
further  notice. 

We  have,  with  much  care,  examined  all  the  material  points 
nrged  for  a  reversal,  on  the  part  of  the  appellants  Buchanans, 
:and  finding  no  error  in  the  record  which  would  justify  a  re- 
versal, the  judgment  as  to  them  is  affirmed,  with  costs. 

The  personal  judgment  against  appellant  Joseph  M.  Til- 
ford  must  be  reversed.  One  of  the  notes  upon  which  that 
judgment  was  taken  was  not  payable  at  bank,  and  there  was 
no  evidence  upon  the  trial  of  any  effort  to  collect  from  the 
makers  by  suit  or  otherwise ;  nor  was  there  any  evidence  of  the 
insolvency  of  such  makers.  So  far  as  there  is  a  foreclosure 
against  him,  the  judgment  is  affirmed  with  costs.  He  is  shown 
to  have  been  a  mortgagee.  Some  of  the  notes  secured  by  his 
mortgage  he  assigned  to  certain  of  the  cross  complainants. 
The  court  had  the  right  to  presume  that  he  was  the  holder 
^nd  owner  of  the  others,  the  contrary  not  being  shown. 

As  to  Mary  A.  Tilford,  there  is  not  such  error  in  the  record 
as  would  justify  the  interference  of  this  court.  The  decree  in 
fevor  of  the  plaintiff  is  in  no  sense  a  foreclosure  against  her. 
It  is  very  doubtful  whether  she  is  included  within  the  decree 
in  favor  of  the  cross  complainants.  Such  a  decree  would  be 
beyond  the  scope  of  the  cross  complaints,  and  hence,  in  order 
to  preserve  any  question  upon  it,  she  should  have  objected  and 
excepted  to  the  decree,  or  made  a  motion  to  modify  it,  neither 
of  which  she  did.  Technically,  her  demurrers  to  the  cross 
complaints  of  English  and  Schnnll  should  have  been  sus- 
tained, but  as  the  evidence  shows  that  she  had  no  interest  in 
the  mortgaged  property,  and  as  she  claims  none,  and  as  no 
judgment  was  taken  against  her  for  costs,  the  technical  error 
in  overruling  the  demurrers  is  entirely  harmless.  So  far, 
therefore,  as  there  is  any  judgment  against  her,  it  is  affirmed. 

Filed  Nov,  7,  1883. 
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On  Petition  for  a  Reheabino. 

ZoLLARS,  J. — It  is  insisted,  in  very  strong  and  emphatic 
language^  that  the  portion  of  the  opinion  holding  that  no 
notice  to  appellant,  prior  to  the  institution  of  the  action, .was 
necessary,  was  not  well  considered.  It  is  hardly  necessary 
to  say  that  the  case  was  decided  after  a  very  careful  and  labori- 
ous consideration  and  examination  by  the  court.  It  by  no 
means  follows  that  because  a  question  may  not  be  elaborated 
at  great  length,  with  a  copious  citation  of  authorities,  it  has 
not  been  well  considered.  The  Wisconsin  court  sustains  the 
contention  of  appellant,  that  notice  of  the  exercise  of  the  op- 
tion should  precede  thfe  bringing  of  the  action.  This  is  the 
only  authority  appellant  has  been  able  to  cite.  And  while 
we  have  a  very  high  regard  for  that  court,  we  think  that  the 
doctrine  held  by  it  upon  this  point  is  against  the  weight  of 
authority,  and  is  not  sustained  by  sufficient  reason.  In  sup- 
port of  his  text,  Mr.  Jones  cites  Harper  v.  Ely,  56  111.  179 ; 
Princeton  Loan  and  Trust  Cb.  v.  Munson,  60  111.  371 ;  Oundiff 
V.  BrokaWj  7  Bradwell  (111.)  147 ;  Johnson  v.  Van  Velsor^  43 
Mich.  208.  Johnson  v.  Van  Velsor,  supra,  was  an  action  to 
foreclose  a  mortgage,  as  stated  by  the  court :  "  Both  bond 
and  mortgage  contained  the  common  interest  clause  giving 
the  mortgagee  an  option  to  consider  the  whole  due  in  case  of 
a  continuing  default  for  thirty  days/'  etc.  A  bill  filed  to 
foreclose  the  mortgage  charged  that  a  considerable  amount 
of  interest  had  accrued  and  fallen  due,  and  had  remained  due 
and  unpaid  for  more  than  thirty  days,  and  that  pursuant  to 
the  provisions  of  the  mortgage,  the  plaintiff  elected  to  con- 
sider the  whole  amount  due  and  payable,  and  so  declared. 
It  was  claimed  on  the  part  of  the  defendants,  that  there  had 
been  no  valid  election  to  cause  the  whole  amount  to  be  im- 
mediately due  and  payable,  because  there  had  been  no  notice 
of  such  election  before  suit.  The  court  did  not  regard  the 
point  as  of  practical  importance  in  the  case,  but  said:  "Ac- 
cording to  the  weight  of  authority  a  declaration  in  the  bill 
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itself  is  sufficient,  and  formal  notice  of  an  election  prior  to  the 
suit  is  unnecessary,  and  as  we  have  seen,  the  bill  contained 
an  explicit  declaration." 

Owndiff  V.  Brokaw,  supra,  was  an  action  to  foreclose  a  mort- 
gage. The  condition  in  the  mortgage  was,  that  if  any  part  or 
instalment  of  the  interest  should  not  be  paid  within  six  months 
after  the  same  became  due,  then,  and  in  that  case,  the  whole 
of  the  note  secured  by  the  mortgage^  both  principal  and  in- 
terest then  due,  should,  at  the  option  of  the  mortgagee^  be- 
come immediately  due  and  payable,  and  the  mortgage  might 
be  at  once  foreclosed.  It  was  insisted  by  the  defendant  that 
the  action  could  not  be  maintained,  because  it  was  not  shown 
that  notice  had  been  given  before  the  bill  was  filed  that  the 
mortgagee  had  elected  to  declare  the  whole  sum  due  for  the 
non-payment  of  interest.  The  court  said :  '*'  This  objection 
we  think  not  tenable.  The  mortgage  required  no  such  notice 
to  be  given.  The  mortgagor  and  those  holding  under  him 
werei)ound  to  know  that  the  mortgagee  had  reserved  the  right 
in  the  mortgage  at  his  option  to  treat  the  principal  as  due^ 
if  de&ult  was  made  for  over  six  months  in  the  payment  of 
interest,  and  that  such  a  contingency  was  liable  to  occur  at 
any  time  when  default  was  made  in  payment  for  the  length 
of  time  mentioned  in  the  mortgage.  If  the  mortgagor  wished 
personal  notice  as  a  condition  precedent  to  the  commencement 
of  a  suit,  he  should  have  provided  for  it  in  the  mortgage.  On 
the  contrary,  the  mortgage  provides  that  if  default  is  made, 
the  mortgage  may  be  at  once  foreclosed.  To  require  such  a 
notice  would  be  to  add  a  condition  to  the  mortgage  not  con- 
tained in  it,  and  this  we  are  not  at  liberty  to  do." 

This  case  covers  fully  the  case  before  us.  The  conditions  in 
the  mortgages  are  precisely  the  same  so  far  as  relates  to  the 
option.  The  provision  in  the  mortgage  in  the  case  supra,  in 
relation  to  the  foreclosure  of  the  mortgage,  makes  no  difference. 
If,  in  order  that  the  whole  amount  might  become  due,  the 
option  should  be  exercised,  it  was  also  necessary  to  a  foreclo- 
sure that  the  option  should  be  exercised.     The  foreclosure  for 
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the  whole  amouDt  was  dependent  upon  the  whole  amount 
having  first  become  due. 

In  the  case  of  Harper  v.  Elyy  supra,  it  was  stipulated  in 
the  bond  that  upon  default  of  payment  of  interest,  etc.,  the 
principal  sum,  at  the  option  of  the  obligee,  should  become 
due.  The  obligee  entered  into  possession  of  the  real  estate, 
and  sold  it  under  a  power  in  the  mortgage.  It  was  held  that 
it  was  not  necessary  to  declare  the  option  prior  to  the  sale. 
The  case  is  not  in  all  respeots  like  the  one  before  us,  but 
lends  support  to  our  ruling.  The  same  may  be  said  of  the 
case  of  Princeton  Loan  and  Trust  Co,  v.  Munson,  supra. 

The  case  of  Howard  v.  Farley,  3  Robt.  (N.  Y.)  599,  seems 
to  have  been  an  action  upon  a  bond,  with  conditions  similar 
to  those  in  the  mortgage  in  suit.  The  court  said :  "  The 
plaintiff  does  not  aver,  in  her  complaint,  that  she  elected  to 
deem  the  principal  due  by  reason  of  the  non-payment  of  the 
interest.  *  *  *  If  an  election  had  been  averred  in  the  com- 
plaint, that  the  principal  was  due  by  reason  of  her  option  so 
to  make  it  due,  then  the  facts  averred  would  have  entitled  her 
to  recover  the  whole  amount  secured  by' the  condition  of  the 
bond,  and  interest  thereon."  The  fair  implication  from  this 
is,  that  such  an  averment  is  sufficient  without  an  averment  of 
notice  to  the  obligor  of  the  exercise  of  such  option. 

The  condition  in  the  mortgage  involved  in  the  case  of  Hunt 
V.  Keech,  3  Abb.  Pr.  204,  was  the  same  in  substance  as  the 
condition  in  the  mortgage  in  suit.  In  that  case  the  court  said : 
"  The  commencement  of  this  suit  is  a  sufficient  notice  of  the 
determination  that  the  plaintiff  intends  to  treat  the  whole  sum 
as  due." 

The  case  of  Young  v.  McLean,  63  N.  C.  576,  is  analo- 
gous in  principle.  That  action  was  upon  a  bond  in  which 
the  obligor  promised  to  pay  at  a  stated  time  $180,  payable  in 
currency,  or  in  gold  at  the  rate  of  $145  in  currency  for  $100 
in  gold,  at  the  option  of  the  holder  of  the  note.  The  defend- 
ants demurred,  because  the  plaintiffs  did  not  aver  in  the 
declaration  that  the  defendants  had  been  notified  of  the  option. 
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After  speaking  of  cases  of  conditions  precedent,  the  court 
said :  "  But  shall  the  defendants  be  allowed  to  say  that  the 
terms,  which  they  submitted  to,  and  which  were  intended  for 
the  benefit  of  the  plaintiff,  shall  operate  as  a  condition  pre- 
cedent and  defeat  that  intention ;  and  that,  as  the  plaintiff  did 
not  make  known  his  election  before  the  bond  fell  due,  or  at 
all  events,  before  suit  brought,  he  now  has  no  remedy? 
It  is  the  debtor's  duty  to  seek  the  creditor,  but  this  construc- 
tion w;ould  shift  the  burden  from  the  debtor  to  the  creditor, 
and  make  what  was  intended  as  a  benefit,  operate  as  a  hard- 
ship upon  the  creditor." 

In  the  case  of  Princeton  Loan  and  Trust  Go.  v.  SlunsoUy 
siipra,  it  was  said,  speaking  of  an  option  clause  in  a  trust 
deed :  "  To  require  a  personal  notice  to  the  debtor,  who, 
at  the  time,  might  be  in  distant  or  unknown  parts,  might 
create  a  very  inconvenient  delay  in  the  collection  of  a  claim 
evidently  intended  by  the  parties  to  be  speedy ;  and  the 
creditor  might  well  have  refused. to  accept  a  security  tram- 
melled with  such  a  condition.  However  proper  the  giving  of 
personal  notice  *  *  of  an  exercise  of  the  option  to  make 
the  whole  indebtedness  due,  might  have  been,  we  could  not 
hold  it  to  be  a  condition  precedent,  to  be  complied  with,  in 
order  to  a  valid  exercise  of  the  power  of  sale." 

We  can  not  extend  this  case  for  a  further  citation  of  author- 
ities, nor  do  we  think  it  neces.sary,  as  those  cited  fully  sustain 
our  conclusion.  As  we  said  in  the  principal  opinion,  the  mort- 
gage contains  no  stipulation  for  notice  of  the  exercise  of.  the 
option.  Such  a  notice  might  have  been  contracted  for,  and 
made  a  condition  precedent,  but  it  was  not.  Appellant  was 
bound  to  know  that  by  his  defaults  the  obligee  had  the  right  to 
regard  and  treat  the  whole  sum  as  due  and  collectible,  and  that 
ii'jthing  was  required  of  him  except  the  exercise  of  his  own 
will.  Upon  making  default,  it  was  the  duty  of  appellant  to 
seek  the  creditor.  It  clearly  was  not  the  duty  of  the  creditor 
to  seek  him  and  notify  him  of  the  results  of  his  own  laches. 
Such  contracts  as  that  contained  in  the  mortgage  may  be  hard 


MAY  TERM,  188-1. 


539 


The  State,  ex  rd,  Lowry,  v.  Davis  et  al. 


upon  debtors,  and  in  some  cases  they  may  be  the  results  of 
the  necessities  of  the  debtor,  but  these  considerations  can  not 
be  allowed  to  turn  aside  fixed  principles  of  the  law.  We 
have  no  authority  to  make  contracts  for  parties,  nor  modify 
those  made.  Our  duty  is  a  plain  one,  to  enforce  contracts  as 
made,  when  they  come  before  us.  We  have  re-examined  the 
other  questions  discussed  in  appellant's  brief  upon  his  petition 
for  a  rehearing,  and  are  unable  to  reach  conclusions  different 
from  those  stated  in  the  principal  opinion.  It  would  not  be 
profitable  to  extend  the  case  by  a  re-statement,  or  by  a  fuller 
statement  of  the  grounds  upon  which  those  conclusions  are 
based.  If  we  had  doubts  about  the  correctness  of  the  con- 
clusions reached,  we  should  very  readily  grant  a  rehearing. 
We  are  not  satisfied  that  a  rehearing  should  be  granted,  and 
hence  the  petition  is  overruled. 
Filed  June  27,  1884. 


No.  11,157. 

The  State,  ex  rel.  Lowry,  v.  Davis  et  al. 

Official  Bond. — County  Recorder. — Statute  Construed. — The  official  bond  of 
a  county  recorder,  given  pursuant  to  section  5929,  is  binding  upon  the 
principal  and  his  sureties  therein,  under  the  provisions  of  section  5528, 
R.  S.  1881,  for  the  faithful  discharge  of  all  duties  required  of  such  of- 
ficer by  any  law,  then  or  subsequently  in  force,  for  the  use  of  any  per- 
son injured  by  any  breach  of  the  condition  thereof. 

Warranty  Dked. — Grantre^a  jUsamption  of  Encumbrance. — Personal  Debt  of 
Grantee. — Grantor,  Grantet^s  Surety. — Where  the  grantee  in  a  warranty 
deed,  containing  his  agreement  to  assume  and  pay  tlie  sum  of  five  hun- 
dred dollars,  as  secured  by  mortgage  given  by  the  grantor  on  the  land 
convoyed  to  a  certain  named  person,  accepts  such  deed,  then,  as  between 
the  grantee  and  the  grantor,  the  sum  of  five  hundred  dollars,  as  a  part 
of  the  mortgage  del)t,  althouirh  evidenced  by  the  grantor's  notes,  becomes 
the  personal  debt  of  tlie  grantee,  and  the  land  conveyed  to  the  grantee, 
notwithstanding  the  warranty  in  the  grantor's  deed,  becomes  and  is  bound 
for  the  payment  of  such  debt. 

REroRD  OF  Deed. — MiAtnke  in  Remrd  as  to  Amount  of  Grantees  Asmmption 
of  Encumbrance. — Liability  of  Recorder. —  Notice. — The  record  of  any  in- 
strument, entitled  to  be  recorded,  is  only  notice  of  the  existence  and 
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record  of  sach  instrument  and  of  the  conteRts,  not  of  the  instrument 
itself,  but  oTily  of  such  record.  Where,  therefore,  a  deed  containing  the 
grantee's  agreement  to  assume  and  pay  the  sum  of  five  hundred  dollars 
as  a  part  of  the  mortgage  debt  on  the  land  conveyed,  by  the  mistake  of 
the  recorder,  is  so  recorded  as  to  show  the  grantee's  assumption  of  only 
two  hundred  dollars  of  such  mortgage  debt,  the  recorder  and  his  sureties 
are  liable,  upon  his  official  bond,  for  the  damages  sustained  by  the 
grantor  in  sucli  deed  by  reason  of  such  mistake. 

From  the  Madison  Circuit  Court. 

J.  W.  Sansberry,  M,  A»  Chipman  and  /.  W.  Saiisberry,  Jr,y 
for  appellant. 

C.  L.  Henry  and  H.  0.  Ryan,  for  ap{Dellees. 

HoWK,  C.  J. — In  this  case,  the  joint  demurrers  of  the  ap- 
pellees were  sustained  by  the  court  to  each  paragraph  of  the 
relator's  complaint,  for  the  alleged  want  of  sufficient  facts 
therein  to  constitute  a  cause  of  action.  The  relator  excepted 
to  each  of  these  rulings,  and,  declining  to  amend  or  .plead 
further,  judgment  was  rendered  against  him  for  appellee's 
costs.  From  this  judgment  he  has  appealed  to  this  court 
and  has  here  assigned,  as  errors,  the  decisions  of  the  circuit 
court  in  sustaining  appellees'  demurrers  to  each  paragraph 
of  his  complaint. 

The  relator's  complaint  contained  two  paragraphs,  in  each 
of  which  he  declared  upon  the  official  bond  of  the  appellee, 
Albert  C.  Davis,  as  the  recorder  of  Madison  county,  against 
him  and  the  other  appellees  as  his  sureties  therein.  In  the 
first  paragraph  of  his  complaint,  the  relator  alleged  that  at 
the  general  election  held  in  Madison  county,  in  October,  1878,. 
the  appellee  Davis  was  duly  and  legally  elected  recorder  of 
such  county,  for  the  term  of  four  years  from  and  after  the  — 
day  of  November,  1878,  and  was  qualified  according  to  law 
and  entered  upon  the  discharge  of  his  official  duties  as  such 
recorder ;  that,  on  the  day  last  named,  he  and  the  other  ap- 
pellees, as  his  sureties,  executed  the  bond  in  suit  in  the  penal 
sum  of  ?2,000,  payable  to  the  State  of  Indiana  and  condi- 
tioned, as  required  by  law,  that  if  he,  Albert  C.  Davis,  should 
honestly  and  faithfully  discharge  the  duties  of  his  office,  as 
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such  recorder,  according  to  law,  then  the  bond  was  to  be 
null  and  void,  otherwise  to  be  and  remain  in  full  force;  and 
that  such  bond  was  duly  approved  by  the  board  of  commis- 
sioners of  such  county,  and,  with  his  o£Scial  oath  endorsed 
thereon,  was  filed  by  appellee  Davis,  in  the  clerk^s  office  of 
Madison  county. 

And  the  relator  averred  that  the  appellee  Davis  did  not 
faithfully  discharge  his  duties  as  such  recorder,  according  to 
law,  in  this,  that  on  the  18th  day  of  March,  1880,  the  relator 
and  his  wife  executed  to  one  Nathan  Lowry  their  warranty 
deed  of  certain  real  estate,  in  Madison  county,  for  the  sum 
of  $3,600,  and  that  it  was  stipulated  in  such  deed,  "  said 
grantee  agreeing  to  assume  and  pay  the  sum  of  $500  as  se- 
cured by  mortgage  given  by  this  grantor  on  said  land  to  one 
Jackson  Brunt  of  Madison  county,  Indiana ; "  which  mort- 
gage was  given  to  secure  $3,300,  owing  by  relator  to  said 
Brunt,  which  debt  was  "evidenced  by  his  promissory  notes 
payable  at  different  times,  as  shown  and  stated  in  said  mort- 
gage ;  whereby  said  grantee  became  liable  for  said  sum  and 
said  land  also  liable  therefor,  and  thereby  giving  notice  and 
knowledge  to  subsequent  purchasers  that  there  was  due,  upon 
the  purchase-money  therefor,  the  sum  of  $500 ;  and  that  on 
the  19th  day  of  March,  1880,  the  said  deed  having  been  duly 
acknowledged,  according  to  law,  to  entitle  it  to  be  recorded, 
was  presented  to,  left  with  and  received  by  the  appellee  Davis, 
as  such  recorder,  at  nine  o^clock  a.  m.  of  the  last  named  day, 
and  was  by  him,  as  such  recorder,  recorded  in  deed-book  No. 
55,  on  page  533,  of  the  records  of  Madison  county ;  but  that 
by  mistake,  oversight,  negligence,  carelessness  and  omission 
of  duty  of  appellee  Davis,  as  such  recorder,  such  deed  was 
recorded  as  stating  that "  said  grantee  agreeing  to  assume  and 
pay  the  sura  of  $200,  as  secured  by  mortgage  given  by  this 
grantor  on  said  land  to  one  Jackson  Brunt  of  Madison  county, 
Indiana ; "  that  said  lands  were  purchased  by  and  became  the 
property  of  persons  who  had  no  knowledge  of  such  mistake 
and  oversight,  and  said  Nathan  Lowry  became  notoriously 
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insolvent  and  worthless,  and  subsequently  died  insolvent,  and 
his  estate  was  worthless ;  that  said  notes  became  due,  and,  to 
avoid  a  suit  and  judgment  against  him  thereon,  after  their 
maturity  the  relator  was  compelled  to,  and  did,  pay  all  said 
notes  and  interest  thereon,  including  said  $500  and  accrued 
interest,  by  reason  of  such  negligence,  carelessness  and  omis- 
sion of  duty  of  appellee  Davis,  as  such  recorder ;  which  sum 
was  due  from  the  appellees  and  wholly  unpaid ;  and  that  the 
appellees  had  wholly  failed  and  refused  to  pay  the  same,  or 
any  part  thereof,  although  often  requested  so  to  do.  Where- 
fore, etc. 

In  the  second  paragraph  of  complaint,  substantially  the 
same  breach  of  the  bond  in  suit  is  alleged  by  the  relator,  but 
in  somewhat  different  language,  as  in  the  first  paragraph. 

The  bond  in  suit  was  given  under  and  pursuant  to  the  pro- 
visions of  section  5929,  R.  S.  1881,  in  force  since  May  6th, 
1863,  which  simply  requires  that  the  recorder  of  each  county 
"  shall  give  bond  in  the  penal  sum  of  two  thousand  dollars.*' 
The  act,  in  which  this  section  is  found,  was  approved  May 
Slst,  1852.  Subsequently,  however,  on  June  9th,  1852,  an  act 
passed  by  the  same  General  Assembly  was  approved,  "  touch- 
ing official  bonds  and  oaths."  In  section  10  of  this  latter  act, 
section  5528,  R.  S.  1881,  also  in  force  since  May  6th,  1853, 
it  is  provided  as  follows :  "All  official  bonds  shall  be  paya- 
ble to  the  State  of  Indiana :  and  everv  such  bond  shall  be 
obligatory  to  such  State  upon  the  principal  and  sureties,  for 
the  faithful  discharge  of  all  duties  required  of  such  officer 
by  any  law,  then  or  subsequently  in  force,  for  the  use  of  any 
person  injured  by  any  breach  of  the  condition  thereof."  In 
Davis  V.  State,  ex  reL,  44  Ind.  38,  in  speaking  of  this  latter 
section  of  the  statute,  it  was  well  said  :  "  In  legal  contem- 
plation, the  above  section  is  incorporated  into  and  composes 
a  part  of  every  official  bond  and  is  as  much  binding  upon 
the  officer  and  his  sureties  as  if  the  provisions  of  such  sec- 
tion were  actually  copied  into  the  bond." 

When  it  appears,  as  it  does  in  this  case,  that  the  recorder 
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of  any  county  in  recording  any  instrument  entitled  to  rec- 
ord, containing  the  words  {not  figures)  "  five  hundred  dollars/' 
has  so  recorded  the  same  that  such  words  are  entered  as  "  twr> 
hundred  dollars  "  in  the  record  of  such  instrument,  it  can  not 
be  said  that  such  recorder  has  faithfully  discharged  the  duties 
required  of  him  by  law,  in  so  recording  such  instrument, 
within  the  meaning  of  the  statute  or  of  the  condition  of  his 
bond.  For  such  a  mistake  in  the  record  of  any  instrument 
entitled  to.  record,  it  must  be  that  the  recorder  and  his  sure- 
ties are  liable  in  damages  upon  his  official  bond  for  the  use 
of  any  person  injured  by  such  breach  of  the  condition  thereof. 
Gilchrist  v.  Gough,  63  Ind.  576. 

But  it  is  claimed  by  appellees'  counsel  that  the  court  did 
not  err  in  sustaining  the  demurrers  to  each  paragraph  of  com- 
plaint, because,  they  say,  it  affirmatively  appears  in  each  par- 
agraph that,  as  the  result  of  the  recorder's  mistake,  the  re- 
lator was  simply  required  to  pay  his  own  debt  evidenced  by 
his  own  notes,  and  that  such  payment  so  made  can  afford  him 
no  sufficient  ground  for  claiming  that  he  had  sustained  dam- 
ages by  reason  of  the  recorder's  breach  of  the  condition  of 
his  official  bond.  This  is  the  purport  and  gist  of  the  argu- 
ment of  counsel,  as  we  understand  them,  although  we  have 
expressed  it  in  somewhat  different  language  from  that  used 
by  counsel.  The  argument  is  unsound  and,  as  we  think,  fal- 
lacious. When  Nathan  Lowry,  the  grantee  named  in  the  re- 
lator's deed,  accepted  such  deed  with  the  statement  therein 
of  his  agreement  *^to  assume  and  pay  the  sum  of  five  hun- 
dred dollars  as  secured  by  mortgage  given  by  the  grantor  on 
said  land  to  one  Jackson  Brunt,  of  Madison  county,"  then,  as 
between  such  grantee  and  the  relator,  the  said  sum  of  $500 
as  a  part  of  said  mortgage  debt,  although  evidenced  by  the  re- 
lator's notes,  became  the  personal  debt  of  the  grantee  to  the 
relator,  and  the  land  conveyed  to  the  grantee  by  the  relator, 
notwithstanding  the  warranty  in  the  latter's  deed,  became  and 
was  bound  as  a  security  for  the  payment  of  such  debt.  t7b««e- 
lyn  V.  Edwards,  57  Ind.  212;  Hoffman  v.  Risk,  58  Ind.  113; 
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Gerber  v.  Sharp,72  Ind.  553;  Davis  v.  Hardy,  76  Iml.  272; 
Sidener  v.  Pavey,  77  Ind.  241. 

This  is  so  beyond  all  doubt,  while  the  title  to  and  owner- 
ship of  the  land  remained  in  the  relator^s  immediate  grantee, 
Nathan  Lowry,  and  if  the  relator's  deed  to  such  grantee  had 
been  correctly  entered  of  record  by  the  appellee  Davis,  as  such 
recorder,  the  land  conveyed  would  have  been  bound  in  the 
hands  of  any  subsequent  grantee  thereof,  near  or  remote,  as 
security  for  the  payment  of  the  aforesaid  sum  of  $500,  and 
the  interest  accruing  thereon.  It  is  well  settled  that  the  pur- 
chaser of  real  estate  is  presumed  to  have  examined  the  rec- 
ords of  the  deeds,  necessary  to  make  out  his  claim  of  title, 
and  under  which  he  claims,  and  is  bound  by  the  recitals  in 
such  deeds  showing  encumbrances,  or  the  non-payment  of 
purchase-money.  He  is  charged  with  constructive  notice  of 
facts  recited  in  a  deed  under  which  he  claims,  and  is  bound 
by  such  facts,  even  though  he  have  no  actual  notice. thereof. 
Wiseman  v.  Hvichinaony  20  Ind.  40 ;  Oroskey  v.  Chajyman,  26 
Ind.  333 ;  Colman  v.  WataoUj  54  Ind.  65 ;  Hazlett  v.  Sinclair,  76 
Ind.  488  (40  Am.  R.  254) ;  Sample  v.  Cochran,  84  Ind.  594. 
But  in  Gilchrist  v.  Gough,  supra,  it  was  held  by  this  court,  and 
correctly  so,  we  think,  that  the  record  of  any  instrument  en- 
titled to  be  recorded  is  only  notice,  whether  actual  or  construc- 
tive, of  the  existjence  and  record  of  such  instrument,  and  of  the 
contents,  not  of  the  instrument  itself,  but  only  of  such  record. 
Accordingly,  it  was  held  in  the  case  cited,  that  where  a  mort- 
gage given  to  secure  the  sum  of  $5,000,  by  the  mistake  of  the 
recorder  was  recorded  as  given  to  secure  only  the  sum  of  $500, 
the  record  of  such  mortgage  was  notice  to  a  subsequent  mort- 
gagee, in  good  faith  and  for  a  valuable  consideration,  only  to 
the  extent  of  $500,  the  sum  expressed  in  such  record,  and  in- 
terest thereon.  So  here,  by  the  mistake  of  the  appellee  Davis, 
as  such  recorder,  the  land  conveyed  by  the  relator  was  bound, 
in  the  hands  of  a  subsequent  purchaser  thereof,  in  good  faith 
and  for  a  valuable  consideration,  as  security  for  the  payment 
of  only  $200,  the  sum  expressed  in  the  record  of  the  relator's 
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deed,  instead  of  $500,  the  sum  expressed  in  the  deed  itself, 
and  the  interest  thereon. 

Some  of  the  averments  of  each  paragraph  of  the  complaint 
were  not  so  full,  clear  and  explicit  as  they  might  have  been ;  but 
such  defects  in  pleading  can  only  be  reached  and  taken  advan- 
tage of  by  motion  to  make  such  averments  more  certain  and 
specific,  and  not  by  a  demurrer  for  the  want  of  facts.  We  are  of 
opinion  that  in  each  paragraph  of  the  complaint  enough  &cts  are 
stated  by  the  relator  to  show  a  breach  of  his  official  duty  by 
the  appellee  Davis,  as  such  recorder,  and  that  the  relator  was 
injured  thereby.  The  court  erred,  we  think,  in  sustaining  ap- 
pellees' demurrers  to  each  paragraph  of  the  relator's  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrers  to  each 
paragraph  of  complaint,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Filed  April  22, 1884.    Petition  for  a  rehearing  overruled  June  26, 1884. 
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Heal  Estate,  Action  to  Recover. — SKeriff^s  Sale,— Notice  to  Qmty  as  to 
Judgment  Debtor. — DemaTuL — An  execution  defendant,  remaining  in  pos- 
session of  lands  sold  at  sheriff's  sale,  is  not  a  tenant  entitled  to  notice  to 
quit,  nor  need  a  demand  for  possession  precede  a  suit  in  ejectment. 

Same. — Righi  of  Possession. —  Vevidor  and  Purchaser. — Executory  Conlrad. — An 
executory  contract  for  the  purchase  of  Iand,>hich  is  silent  as  to  the 
right  of  possession,  does  not  give  that  right  to  the  purchaser. 

Same. — Judgment. — A  judgment  in  ejectment  by  the  vendor,  against  the 
vendee  of  land,  under  an  executory  contract,  does  not  interfere  with 
any  remedies  to  which  the  purchaser  may  be  entitled  upon  the  subse- 
quent performance  of  his  contract. 

From  the  Clinton  Circuit  Court. 

S.  A.  Huff,  (?.  0.  Behm  and  A.  0.  Behm,  for  appellant. 
S,  P.  Baird,  for  appellee. 
Vol.  96.-35 
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CoLERicK,  C. — This  was  an  action  to  recover  the  posses- 
sion of  certain  real  estate.  The  court,  by  request,  made  a 
special  finding  of  the  fects  and  its  conclusion  of  law  thereon, 
to  which  the  appellant  excepted,  and  judgment  was  rendered 
against  her.  A  motion  for  a  new  trial  was  made  and  over- 
ruled.    The  errors  assigned  are : 

1.  That  the  court  erred  in  its  conclusions  of  law  upon  the 
&cts  found. 

2.  That  the  facts  found  did  not  justify  the  conclusions 
of  law. 

3.  That  the  court  erred  in  overruling  the  appellant's  ob- 
jections and  exceptions  to  the  conclusions  of  law  found  by 
the  court. 

4.  That  the  couii;  erred  in  overruling^  the  motion  for  a 
new  trial. 

The  reason  presented  for  a  new  trial  was,  that  the  special 
finding  was  not  sustained  by  suflBcient  evidence.  The  evidence 
not  being  in  the  record,  we  can  not,  in  its  absence,  review  the 
ruling  of  the  court  upon  the  motion  for  a.  new  trial. 

The  other  reasons  embraced  in  the  assignment  of  errors 
present,  ii^  different  forms,  a  single  question,  viz. :  Did  the 
court  err  in  its  conclusion  of  law? 

"The  findings  are  in  seven  divisions;  the  material  facts 
found  being  as  follows : 

•  "Ist.  That  one  Madeleine  Rochester  recovered  a  judgment 
and  decree  of  foreclosure  against  said  appellant,  due  and  to 
become  due  for  over  J10,000,  and  an  order  for  the  sale  of  the 
real  estate  in  question  to  pay  the  same ;  that  said  lot  was  not 
susceptible  of  division,  and  that  it  be  sold  in  one  body. 

"  2d.  That  said  Madeleine  Rochester,  on  the  10th  day  of 
May,  1873,  bought  said  real  estate  at  sheriff's  sale,  made  on 
said  judgment  and  decree,  for  the  sum  of  $7,000. 

"  3d.  That  on  the  4th  of  February,  1879,  said  Madeleine 
Rochester  surrendered  to  the  sheriff  of  said  county  the  cer- 
tificate of  sale  for  said  real  estate,  and  received  from  said 
sheriff  a  deed  therefor  executed  pursuant  to  said  sale. 
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"  4th.  That  on  the  21st  day  of  November,  1879,  said  Made- 
leine Rochester  sold  and  conveyed  said  real  estate  to  appellee. 

"  5th.  That  the  appellee,  on  the  day  before  this  suit  was 
brought,  demanded  of  the  appellant  the  possession  of  said  real 
estate,  and  that  the  only  reply  made  to  said  demand  was '  uviph,' 

"  6th.  That  appellant  was  at  the  time  of  the  trial,  and  had 
continuously  been,  in  the  possession  of  said  real  estate  since 
1871 ;  that  since  the  expiration  of  the  year  for  redemption 
from  said  sale,  and  prior  to  the  26th  day  of  December,  1879, 
said  appellant  paid  to  said  Madeleine  Rochester  various  sums 
of  money,  aggregating  $2,909.68 ;  all  of  which  was  paid  on 
the  residue  of  the  judgment,  left  after  deducting  the  amount 
of  the  bid  for  said  real  estate  at  said  sheriff  *s  sale. 

"7th.  That  in  April,  1880,  said  appellee  and  appellant 
made  a  parol  contract  for  the  purchase  of  said  real  estate,  as 
follows:  Said  appellant  to  pay  appellee  therefor  $6,000,  to 
be  made  in  payments  of 

Cash $100 

On  the  Ist  of  September,  1880  ($2,000) 2,000 

Residue  in  thirty-nine  instalments  of  $100  each  .    .    .  3,900 

"Said  thirty-nine  instalments  to  be  paid  monthly  from 
the  date  of  sale,  and  all  to  bear  six  per  cent,  interest,  the  ap- 
pellant to  execute  her  notes  and  mortgage  for  the  deferred 
payments  and  to  deliver  the  same  to  appellee ;  the  appellee 
to  execute  her  deed  for  said  real  estate,  and  place  the  same 
in  the  hands  of  Hon.  John  R.  Coffroth,  to  be  held  by  him 
in  reserve  (escrow)  until  the  payment  of  said  $2,000,  and 
then  to  be  delivered  by  said  Coffroth  to  appellant;  that  said 
deed  was  executed  and  placed  in  the  hands  of  said  Coffroth 
as  agreed,  who  still  holds  the  same ;  that  appellant  paid  the 
$100  cash  payment,  but  never  delivered  to  the  appellee  the 
notes  and  mortgage ;  that  said  appellant  never  paid  said  $2,- 
000  payment,  nor  any  part  thereof;  that  said  appellant  (paid) 
on  said  $100  notes  before  January  1st,  1882,  principal  and 
interest,  the  sum  of  $1,819,  making  in  all  the  sum  of  $1,919 
paid  on  said  contract;  that  the  rental  value  of  said  real  es- 
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late  from  the  10th  bf  May,  1873,  to  12th  of  April,  1882,  was 
$400  per  annum ;  that  said  appellant  paid  some,  but  not  all 
the  city  taxes  on  said  real  estate  since  said  sheriff's  sale.'' 

"The  conclusion  of  law,  upon  thq  facts  found  by  the  court 
was:  1st.  That  the  plaintiff,  Ada  Rochester,  is  the  owner 
and  entitled  to  the  possession  of  the  real  estate  in  the  com- 
plaint described.  Judgment  will  be  entered  accordingly  and 
agaiust  the  defendant  for  costs." 

The  appellant  asserts  that  she  was,  at  the  time  of  the  con- 
veyance to  the  appellee,  in  possession  of  the  real  estate  in 
controversy  as  the  tenant  of  the  appellee's  grantor,  and  con- 
tends that  it  was  essential  for  the  court  to  find,  in  order  to 
authorize  the  rendition  of  said  judgment,  that  notice  to  quit 
had  been  duly  served  upon  her,  as  such  tenant,  prior  to  the 
commencement  of  the  action,  as  required  in  such  cases  by  the 
statute.  This  assertion  is  based,  for  its  support,  upon  the 
fiict  found  by  the  court  that  the  appellant  was  permitted  to 
remain  in  possession  of  said  real  estate  for  more  than  six 
years  aflber  its  sale  by  the  sheriff,  and  that  during  said  time 
she  paid  a  part  of  the  taxes  assessed  thereon,  and  made  pay- 
ments on  the  residue  of  the  judgment  remaining  unpaid  after 
said  sale.  It  may  be  true,  as  contended  by  the  appellant,  that 
the  facts  referred  to  tended  to  prove  that  the  relation  of  land- 
lord and  tenant  existed,  but  the  court  failed  to  find  that  such 
relation  did,  in  fiict,  exist.  The  special  finding,  being  silent 
upon  this  point,  is  to  be  regarded  by  this  court  as  a  finding 
thereon  against  the  appellant,  as  the  burden  of  proof  upon 
that  point  rested  upon  her.  Graham  v.  State,  ex  reL,  66  Ind. 
386 ;  Vannoy  v.  Duprez,  72  Ind.  26 ;  Spraker  v.  Armstrong, 
79  Ind.  577;  Nitche  v.  Earle,  88  Ind.  375;  Hunt  v.  Blanton, 
89  Ind.  38;  First  Nat' I  Bank,  etc.,  v.  Carter,  89  Ind."  31 7. 

The  facts  found  by  the  court  show  that  the  appellant  was 
occupying  said  real  estate  at  the  time  of  its  sale  by  the  sher- 
iff, as  the  owner  thereof,  and  it  is  safe  to  infer,  fropa  the  facts 
found,  that  thereafl;er  she  continued  to  occupy  the  same  as  a 
judgment  debtor;  if  so,  no  demand  by  the  appellee  for  the 
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surrender  of  possession  was  necessary  before  bringing  this 
action.  See  Smith  v.  AlleUy  1  Blackf.  22,  where  it  was  held 
that  a  judgment  debtor  in  possession  is  not  entitled  to  no- 
tice to  quit  previous  to  an  action  of  ejectment  by  the  pur- 
chaser at  the  sheriff's  sale  under  the  judgment.  See,  to  same 
effect,  Meeker  v.  Doe,  7  Blackf.  169;  Indianapolis,  etc.,  Union 
V.  Cleveland,  etc.,  E.  W,  Co,,  45  Ind.  281. 

The  contract  of  purchase,  which  is  set  forth  in  the  special 
finding,  was  made  by  the  appellant  while  she  was  occupying, 
as  such  judgment  debtor,  said  real  estate.  The  appellant  did 
not  take  possession  under  said  contract,  and  as  it  is  silent  as 
to  her  right  of  possession,  she  was  not  entitled,  under  its  pro- 
visions, to  either  take  or  hold  possession  thereof.  See  Doe  v. 
Brown,  7  Blackf  142  (41  Am.  Dec.  217) ;  Wright  v.  Blachley, 
3  Ind.  101 ;  Kratemaye)*  v.  Brinks  17  Ind.  509 ;  Todd  v.  Colliery 
53  Ind.  122. 

If  the  finding  of  the  court  as  to  the  terms  of  the  contract 
of  purchase,  or  in  any  other  respect,  was  too  vague  and  un- 
certain to  be  understood,  as  claimed  by  the  appellant,  her 
proper  remedy  to  reach  the  defects  complained  of  was  by  a 
motion  for  a  venire  de  novo.  Buskirk  Pr.  206 ;  Peters  v.  Lane, 
55  Ind.  391 ;  Leeds  v.  Boyer,  59  Ind.  289. 

This  action  merely  involves  the  title  and  right  of  possession 
to  the  real  estate  in  controversy.  As  was  said  by  this  court 
in  KraJtemayer  v.  Brink,  supra,  which  was  a  case  similar  to 
this,  "The  judgment  for  the  plaintiff  in  no  way  interferes 
with  the  rights  of  the  defendant  under  his  contract.  If  he 
performs  the  contract  on  his  part,  he  will  be  entitled  to  the 
same  remedies  against  the  plaintiff  for  failure  on  his  part  as 
if  this  suit  had  not  been  brought." 

There  being  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Per  Curiam. — The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 

Filed  March  6,  1884.  Petition  for  a  rehearing  overruled  June  28, 1884. 
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No.  9676. 

Goodwin  v.  The  State. 

CRiMiNAii  Law.  —Murder. —Evidence. — Threats, — ConsidenUion  by  Jury. *-li 
is  competent  for  the  State,  in  a  prosecution  for  murder,  to  prove  threats 
made  by  the  accused  against  the  deceased,  although  made  a  long  time 
prior  to  the  homicide,  but  in  determining  their  weight  the  jury  may 
consider  their  remoteness  from  the  time  of  the  homicide. 

"Same. — DedarcUicma  of  Accursed. — Effect  of  Ruling  oji  Competency. — Where  the 
declarations  of  an  accused  are  susceptible  of  more  than  one  interpreta- 
tion, it  is  for  the  jury  to  determine  from  the  evidence  what  interpretation 
they  shall  have,  and  the  court,  in  ruling  them  to  be  competent,  does  not 
determine  that  they  shall  have  an  interpretation  adverse  to  the  inno- 
cence of  the  defendant. 

Same. —  WUneia. — Expert. — Definiiion  of  Words. — There  is  no  error  in  refus- 
ing to  permit  an  expert  witness,  on  the  direct  examination,  to  give  a 
definition  of  a  word  which  has  a  fixed  and  well  known  signification. 

^AME. — Hypothetical  Questions. — Evidence.  —It  is  not  necessary  to  embody 
in  a  question  asked  an  expert  witness  all  of  the  matters  of  which  there 
is  any  evidencej  such  a  question  is  proper  if  it  embodies  such  material 
facts,  fairly  within  the  range  of  the  evidence,  as  counsel  deem  to  have 
been  proved. 

Same. — Opinion  of  Witness  as  to  Aceused!s  Power  of  Control. — It  is  not  error 
to  refuse  to  permit  a  witness  to  express  an  opinion  as  to  whether  a  per- 
son accused  of  crime  can  or  can  not  control  his  appetite  for  intoxicat- 
ing liquor. 

Same. —  Voluntary  D)^nkenness. — Voluntary  drunkenness  is  no  excuse  for 
the  crime  of  homicide. 

Same. — Evidence. — Discretion  of  Court . — Supreme  Couii.  -  -The  trial  court  may 
permit  the  State  to  introduce  evidence  after  the  defcn<fant  has  closed 
his  evidence,  and  the  Supreme  Court  will  not  reverse  a  judgment  unless 
the  trial  court  has  abused  its  discretionary  power  in  this  respect. 

BaME. — Insanity. — Effed  of  Order  of  Commission. — The  order  of  a  com- 
mission composed  of  two  justices  of  the  peace  and  a  physician,  de- 
claring a  person  to  be  insane  and  entitled  to  admission  to  the  hospital 
for  the  insane,  is  not  conclusive,  and  the  State  may  introduce  evidence 
tending  to  show  the  defendant's  sanity,  both  before  and  after  his  admis- 
sion into  the  hospital. 

iSame. — Opinion  of  Non- Expert  Witness. — A  non-ex |>ert  witness  raunt  state 
the  facts  upon  which  he  bases  his  opinion,  but  if  he  states  that  he  has 
had  an  acquaintance  with  the  accused,  and  has  had  conversations  and 
dealings  with  him,  he  may  then  express  an  opinion. 

Same. — Instructions. — Instructions  are  to  be  taken  together,  and  if  when  so 
taken  they  express  the  law  correctly,  there  is  no  available  error. 
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Same. — Criminal  KeaponsibilUy. — AVhere  one  has  mental  capacity  sufficient 
to  fully  comprehend  the  nature  and  consequences  of  an  act  and  unim- 
paired will  power  strong  enough  to  master  an  impulse  to  commit  a 
crime,  there  is  criminal  responsibility,  and  an  instruction  embodying 
this  doctrine  is  a  correct  expression  of  the  law. 

Same. — Mental  Depj-avUy. — It  is  not  error  to  instruct  the  jury  that  mere 
mental  depravity  is  not  insanity. 

Same. — Deiirium, — Instrvctions, — An  instruction,  that  "  Insanity  of  a  per- 
manent nature,  when  once  shown  to  exist,  is  presumed  to  continue  until 
the  contrary  appears,  but  where  ddinum  Iremeju  is  set  up  as  a  defence, 
the  delirium  must  exist  at  the  time  the  act  was  committed,  as  there  is 
no  presumption  of  its  existence  from  antecedent  fits  from  which  the 
ofiending  person  has  recovered,''  is  a  substantially  correct  statement  of 
the  law. 

Same. —  Value  of  Testimony  of  Expert  Witnesi, — It  is  proper  to  give  the  fol- 
lowing instruction  :  ^'The  opinions  of  medical  experts  are  to  be  con- 
sidered by  you  in  connection  with  all  the  other  evidence  in  the  case,  but 
you  are  not  bound  to  act  upon  them  to  the  exclusion  of  all  other  evi- 
dence. Taking  into  consideration  these  opinions,  and  giving  them  just 
weight,  you  are  to  determine  for  yourselves,  from  the  whole  evidence, 
whether  the  accused  was  or  was  not  of  sound  mind,  yielding  him  the 
benefit  of  a  reasonable  doubt,  if  any  such  doubt  arises.'^ 

SaiI^e. — The  ruling  in  the  case  of  Guetig  v.  State ,  66  Ind.  94,  approving  in- 
structions set  forth  in  the  opinion  in  that  case  adopted  and  followed. 

Same. — Inmnity, — Perven'sion  of  the  Affectiowt. — A  perversion  of  the  aflfec- 
tions  does  not  constitute  insanity,  if  there  is  mental  capacity  sufficient 
to  fully  comprehend  the  nature  and  consequences  of  a  criminal  act,  and 
no  disease  of  the  will  power  impairing  its  strength. 

Same. — Declarations  of  Inmate  of  Hospital  for  the  Insane. — An  instruc- 
tion, that  ''Any  statement,  declaration,  or  admission  of  the  defendant 
that  may  have  been  introduced  in  evidence  by  the  State,  made  while  he 
was  an  inmate  of  the  Indiana  Hospital  for  the  Insane,  must  be  regarded 
and  held  by  you  in  your  consideration  thereof,  as  the  statement,  decla- 
ration, or  admission  of  a  person  of  unsound  mind,  and  allowed  no 
weight  whatever  against  the  defendant,  unless  the  evidence  in  this  case 
proves  to  your  satisfaction  beyond  a  reasonable  doubt,  that  the  defend- 
ant was  of  sound  mind  when  he  made  such  statements,  admissions,  or 
declarations,"  was  held  to  have  been  correctly  refused. 

Same. — Motives, — It  is  not  error  to  refuse  an  instruction,  unless  it  is  the 
duty  of  the  court  to  give  it  in  the  terms  in  which  it  is  prayed,  and 
there  is  no  error  in  refusing  an  instruction  which  gives  undue  promi- 
nence to  the  absence  of  motive,  and  to  the  fact  that  the  homicide 
was  committed  under  circumstances  which  rendered  detection  and  arrest 
inevitable. 
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Same. — Frenzy. — A  frenzy  arising  from  passion  is  not  mental  unsoundness 
within  the  meaning  of  the  law. 

From  the  Franklin  Circuit  Court. 

/.  W,  Gordon^  E,  iV^.  Lamb,  8.  M.  Shepard  and  S,  S.  liar- 
rell,  for  appellant. 

F,  T.  Hordy  Attorney  General,  and  B.  Burke,  Prosecuting 
Attorney,  for  the  State. 

Elliott,  J. — The  appellant  was  convicted  of  murder  in 
the  first  degree,  and  sentenced  to  the  State's  prison  for  life. 
The  evidence  conclusively  proves  that  he  shot  to  death  his 
brother,  John  R.  Goodwin,  and  the  only  question  for  the  de- 
cision of  the  jury  which,  under  the  evidence,  fairly  admitted 
of  dispute,  was  as  to  the  mental  condition  of  the  accused  at 
the  time  the  homicide  was  committed. 

Threats  of  the  accused  to  shoot  his  brother,  made  thirty 
years  before  the  homicide,  when  the  former  was  a  lad  of  fif- 
teen, were  proved,  and  the  ruling  of  the  court  admitting  this 
evidence  is  assailed  as  erroneous.  There  was  other  evidence 
of  long  continued  hostility  of  the  accused  towards  the  de- 
,  ceased,  and  it  can  not  be  said,  as  matter  of  law,  that  ill-will 
may  not  begin  in  boyhood  and  continue  into  the  years  of 
manhood.  The  existence  and  continuance  of  malevolent  feel- 
ings was  a  question  of  fact,  and  it  was  proper  to  submit  to 
the  jury  all  evidence  bearing  upon  that  question,  leaving  to 
them  the  decision  of  its  credibility  and  weight. 

Threats  against  life  are  always  admissible  against  an  ac- 
cused, but  their  remoteness  from  the  time  of  the  homicide  is 
a  circumstance  to  be  considered  in  determining  the  weight 
and  efiect  to  be  assigned  them.  People  v.  Cronm,  34  CaL 
191 ;  State  v.  Ford,  3  Strob.  (S.  C.)  517 ;  Keener  v.  State,  18 
Ga.  194. 

Witnesses  were  allowed  to  state  the  contents  of  a  letter 
written  by  the  accused,  wherein  he  directed  the  person  to 
whom  it  was  addressed  to  get  his  pistol  from  his  brother,  and 
retain  it  until  his  return  from  the  place  where  the  letter  was 
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written.  There  was  no  error  in  admitting  this  evidence.  The 
foundation  for  the  admission  of  secondary  evidence  had  been 
laid  by  proof  of  the  destruction  of  the  letter,  and  the  only 
question  is  as  to  the  relevancy  of  the  testimony.  It  is  al- 
ways proper  to  give  evidence  of  the  preparation  for  crime, 
such  as  the  purchase  or  procurement  of  weapons,  and  it  was 
not,  therefore,  improper  to  give  evidence  tending  to  show  that 
some  time  before  the  homicide  the  accused  took  measures  to 
secure  a  deadly  weapon.  It  was  proper  to  allow  the  evidence 
of  the  direction  to  secure  and  retain  the  pistol  to  go  to  the 
jury,  and  in  so  ruling  the  court  did  not  decide  anything  as  to 
the  weight  and  effect  of  such  evidence.  In  adjudging  that 
evidence  is  competent,  the  court  does  not,  as  counsel  assume,, 
instruct  the  jury  that  it  is  to  influence  their  decision;  the 
court  does  no  more  than  declare  that  the  evidence  is  entitled 
to  be  heard;  all  else  is  left  to  the  judgment  of  the  jury. 

Where  the  declarations  of  an  accused  are  susceptible  of  two 
interpretations,  one  consistent  with  innocence,  the  other  in- 
dicative of  guilt,  they  are  admissible  in  evidence.  Attend- 
ant circumstances  or  connected  facts  may  greatly  modify,  and, 
indeed,  completely  change,  the  meaning  and  effect  of  ambig- 
uous expressions.  Such  declarations  are  to  be  considered  in 
connection  with  all  the  other  evidence  in  the  case  and  are  to 
be  interpreted  by  the  light  it  throws  upon  them. 

Counsel  are  in  error  in  assuming  that  the  court  in  ruling 
that  such  declarations  are  admissible  decides  that  they  shall 
receive  an  interpretation  inconsistent  with  innocence.  The 
ruling  has  no  such  effect,  for  it  extends  no  further  than  a  de- 
cision that  thev  shall  be  heard  and  considered  in  connection 
with  the  other  evidence,  leaving  to  the  jury  the  duty  of  an-, 
nexing  to  them  their  just  signification. 

The  court  refused  to  permit  one  of  the  appellant^s  witnesses 
to  answer  this  question  :  "  If  the  defendant  was  different  from 
other  people  in  his  manner  of  living,  or  acting,  or  speaking, 
or  eating,  state  in  what  respect?^'  In  this  there  was  no  error. 
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The  question  opened  entirely  too  wide  a  field  of  investiga- 
tion. The  sanest  men  differ  in  their  habits  of  life  and  con- 
duct, and  no  good  could  have  resulted  from  entering  upon 
such  a  boundless  field  of  inquiry.  Criminal  responsibility  is 
not  measured  by  men's  peculiarities  of  habit,  or  eccentricities 
in  modes  of  living.  Comparisons  such  as  that  which  the 
question  called  upon  the  witness  to  make  would  embarrass 
and  perplex  juries,  rather  than  assist  and  enlighten  them.  The 
counsc»l  were  allowed  to  elicit  from  the  witness  not  only  an 
opinion  of  the  mental  condition  of  appellant,  but  also  a  full 
account  of  his  habits,  conduct  and  declarations,  and  thus  re- 
ceived all  the  benefit  from  the  witness's  testimony  that  they 
bad  any  right  to  ask. 

There  was  no  error  in  refusing  to  permit  one  of  the  expert 
witnesses  called  by  the  appellant  to  give  the  jury  a  definition 
of  the  word  "  monomania."  It  is  not  proper  to  ask  witnesses 
to  define  words  which  have  a  fixed  and  well  known  significa- 
tion, except,  perhaps,  in  cross-examination. 

It  is  contended  with  great  earnestness  and  ability  that  the 
prosecutor,  in  propounding  a  hypothetical  question  to  an  ex- 
pert witness,  where  insanity  is  the  point  in  issue,  must  em- 
body in  his  question  all  the  matters  of  which  there  is  any 
evidence ;  in  other  words,  that  the  whole  case  must  be  em- 
bodied in  the  assumption  made  in  the  question  of  the  exam- 
ining counsel.  In  support  of  this  contention  we  are  referred 
to  People  V.  ThurstoUy  2  Park.  Cr.  C.  49.  We  are  unwilling 
to  follow  that  case,  for  we  are  firmly  convinced  that  it  is  un- 
sound in  principle,  incapable  of  just  application  in  practice, 
and  unsanctioned  by  authority.  A  doctrine  which  requires 
a  prosecutor  to  assume  and  embody  in  one  question  conflict- 
ing testimony  can  not  be  defended  on  any  ground  consistent 
with  sound  reason.  It  would  operate  unjustly  in  practice, 
because  it  would  impose  upon  an  examining  counsel  the  ne- 
cessity of  assuming  as  true  that  which  he  denies  in  fact,  and 
thus  the  jury  would  be  confused  and  perplexed  by  an  apparent 
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admission  of  facts  aatagonistic  to  the  theory  of  the  prosecu- 
tion. It  would  require  the  court,  whenever  an  objection  was 
interposed,  to  determine  what  facts  were  proved,  and  what 
were  not,  and  thus  compel  an  invasion  of  the  province  of 
the  jury.  It  would  produce  endless  wrangling  and  confu- 
sion, darken  and  obscure  the  investigation  of  the  recondite 
subject  of  mental  capacity,  and  place  the  falsest  testimony 
and  the  absurdest  statements  on  an  equality  with  the  truest 
and  most  reasonable.  On  the  other  hand,  no  harm  can  be  done 
the  accused  by  holding  that  tlie  examining  counsel  may  as- 
sume such  a  case  as  the  evidence  in  his  judgment  makes  out, 
and  which  keeps  within  the  range  of  the  relevant  testimony, 
because  the  prisoner's  counsel  may,  on  cross-examination, 
add  to  the  hypothetical  case  supposed  by  the  prosecutor,  such 
facts  as  he  deems  the  evidence  to  have  established,  or  sub- 
tract from  it  such  facts  as  he  supposes  to  have  been  disproved, 
or  not  to  have  been  proved.  We  are  not  without  decisions 
in  our  reports.  In  Bishop  v.  Spining,  38  Ind.  143,  Wobden, 
C.  J.,  admirably  stated  the  rule:  "The  party  seeking  an 
opinion  in  such  case  may,  within  reasonable  limits,  put  his  case 
hypothetically  as  he  claims  it  to  have  been  proved,  and  take 
the  opinion  of  the  witness  thereon,  leaving  the  jury,  of  course, 
to  determine  whether  the  hypothetical  case  put  is  the  real  one 
proved.'^  This  doctrine  is  asserted  in  the  cases  of  Guetig  v. 
State,  66  Ind.  94,  Nave  v.  Thicker,  70  Ind.  15,  Davis  v.  State,  35 
Ind.  496  (9  Am.  R.  760),  and  is  well  sustained  by  the  decisions 
of  other  States,  as  the  citations  given  by  Wharton  in  his 
work  on  criminal  evidence  abundantly  show.  We  find  in 
the  case  of  Oowley  v.  People,  83  N.  Y.  464  (38  Am.  R.  464), 
a  statement  of  the  rule  which  deserves  repetition.  In  speak- 
ing of  a  hypothetical  question  the  court  said :  "  The  very 
meaning  of  the  word  is  that  it  supposes,  assumes  something 
for  the  time  being.  Each  side,  in  an  issue  of  fact,  has  its 
theory  of  what  is  the  true  state  of  the  facts,  and  assumes  that 
it  can  prove  it  to  be  so  to  the  satisfaction  of  the  jury ;  and 
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SO  assuming,  shapes  hypothetical  questions  to  experts  accord- 
ingly. And  such  is  the  correct  practice."  Guitermayi  v. 
Liverpool^  etc.,  Co.,  83  X.  Y.  358. 

It  was  not  error  to  refuse  permission  to  ask  a  non-expert 
witness  whether  the  accused  could  control  his  appetite  for 
intoxicating  liquor.  Men  who  are  not  insane  nm>l  control 
their  appetites  and  passions.  With  quite  as  much  propriety 
might  a  wijtness  be  asked  in  a  case  of  raj)e  whether  the  ac- 
cused could  control  his  lustful  desire,  and  with  ju^t  as  much 
reason  might  a  witness  be  asked  whether  a  prisoner  could 
control  his  anger  or  master  his  desire  for  revenge,  and  to 
permit  such  things  to  excuse  crime  would  be  to  break  down 
all  law  and  set  a  premium  on  masterful  e\;il.  passions.  While 
the  law  shields  from  punishment  one  who  docs  an  act  when 
insane  from  the  continued  use  of  intoxicating  liquor,  it  does 
not  permit  him  to  set  up  his  voluntary  drunkenness  as  an 
excuse  for  taking  human  life.  If  the  rule  for  which  counsel 
contends  should  prevail,  then  the  common  drunkard,  whose 
appetite  controls  his  mind  and  will,  may  with  impunity  com- 
mit the  gravest  crimes,  but,  happily,  the  law  is  subject  to  no 
such  reproach.  Cluck  v.  ^kaie,  40  Ind.  263 ;  Gillooley  v.  Staiey 
58  Ind.  182;  Bradley  v.  i^tate,  31  Ind.  492 ;  People  v.  Ferris^ 
2  Crim.  L.  Mag.  18  ;  i^tate  v.  Hundley,  46  Mo.  414 ;  Carter  v. 
StxUe,  12  Texas,  500;   U.  8.  v.  McGlue,  1  Curtis  C.  C.  1. 

The  question  in  this  case  was  not  whether  the  appellant 
could  refrain  from  strong  drink,  but  whether  he  was  insane 
when  he  slew  his  brother.  If,  however,  the  question  had  been 
the  power  of  the  accused  to  refrain  from  the  use  of  liquor, 
the  interrogatory  would  have  been  improper,  for  the  reason 
that  it  is  not  competent  to  ask  a  witness  whether  a  man  has 
capacity  to  do  or  refrain  from  doing  a  particular  thing.  It 
is  proper  to  inquire  generally  as  to  mental  capacity,  but  it  is 
not  proper  to  inquire  whether  there  is  or  is  not  capacity  to  do 
a  specific  act,  as,  for  instance,  to  execute  a  will,  make  a  con- 
tract, or  commit  a  designated  crime.     2  Taylor  Ev.  1229. 

The  appellant's  counsel  assail  the  action  of  the  court  in 
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permitting  Thomas  A.  Goodwin  to  testify  after  the  evi- 
dence for  the  defence  was  in,  but  we  can  not  reverse  upon  this 
ground.  The  matter  of  admitting  evidence  in  reply  is  so 
much  within  the  discretion  of  the  trial  court  that  the  appel- 
late courts  uniformly  refuse  to  interfere  unless  it  clearly  ap- 
pears that  there  has  been  an  abuse  of  discretion  resulting  in 
manifest  injury  to  the  accused.  Merrick  v.  State,  63  Ind.  327 ; 
Pittsburgh,  etc.,  R,  R,  Go.  v.  Noel,  11  Ind.  110 ;  CJase  v.  Grim, 
77  Ind.  565 ;  Garter  v.  Zenblin,  68  Ind.  436 ;  Gardiner  v. 
People,  6  Park.  C.  C.  155 ;  State  v.  Hudson,  50  Iowa,  157 ; 
Phillips  V.  State,  6  Texas  App.  44. 

The  case  before  us  is  not  one  warranting  our  interference. 
We  are,  moreover,  inclined  to  think  that  the  material  parts 
of  the  witnesses  testimony  were  strictly  competent  in  rebut- 
tal. The  conversations  which  the  witness  had  with  his  brother, 
the  appellant,  while  they  tended  to  prove  motive,  tended  also 
to  prove  that  the  accused  conversed  intelligently  and  possessed 
full  command  of  his  reasoning  faculties  and  will  power.  We 
do  not  understand  that  testimony  tending  to  show  sanity  is  to 
be  rejected  because  it  bears  against  the  accused  upon  some 
other  point. 

The  evidence  shows  that  the  appellant  was  examined  be- 
fore a  commission  composed  of  two  justices  of  the  peace  and 
a  physician,  declared  insane,  and  ordered  to  be  committed  to  the 
hospital  for  the  insane.  The  judgment  of  the  justices,  even  if 
competent  evidence  at  all,  was  not  conclusive  upon  the  question 
of  appellant^s  sanity,  and  it  was  competent  for  the  State  to 
introduce  evidence  tending  to  show  his  mental  condition  be- 
fore and  after  the  proceedings  before  the  justices.  The  stat- 
ute authorizing  such  proceedings  does  not  contemplate  that 
they  shall  be  conclusive  adjudications,  but  that  they  shall 
have  the  effect  to  entitle  the  person  pronounced  insane  to  be 
placed  in  the  hospital  for  treatment.  The  proceedings  do  not 
estop  the  person  declared  insane  from  asserting  his  sanity,  nor 
do  they  preclude  others  from  litigating  that  question. 

It  is  settled  law  that  a  non-expert  witness  must  state  the 
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facts  upon  which  he  bases  his  opinion.  There  must  be  some 
facts  upon  which  the  opinion  can  rest,  or  it  must  not  be  ex- 
pressed ;  what  facts  are  sufficient  to  justify  the  formation  and  ex- 
pression of  an  opinion  by  a  non-expert  witness,  it  is  by  no  means 
easy  to  declare.  It  is,  however,  agreed  by  the  authorities  that 
if  the  witness  shows  an  acquaintance  with  the  accused,  that 
he  has  had  conversation  with  him,  or  that  he  has  had  busi- 
ness dealings  or  social  intercourse  with  him,  he  may,  having 
stated  the  facts,  express  an  opinion.  Coke  v.  State,  75  lud. 
511 ;  Leach  v.  Prebster,  39  Ind.  492 ;  People  v.  Wreden,  12 
Reporter,  682 ;  State  v.  Felter,  25  Iowa,  67 ;  Schlencker  v. 
State,  9  Neb.  241 ;  PoweU  v.  State,  25  Ala.  21 ;  ^vhbs  v. 
Houston,  33  Ala.  555. 

The  value  of  an  opinion  expressed  by  a  non-expert  wit- 
ness depends  upon  the  facts  on  which  it  rests,  but  its  compe- 
tency is  not  measured  by  this  standard,  for  an  opinion  of  little 
value  may  nevertheless  be  competent.  If  any  material  facts 
at  all  are  stated  by  the  witness  warranting  the  inference  that 
he  has  sufficient  knowledge  to  form  an  opinion,  it  is  the  duty 
of  the  court  to  permit  it  to  go  to  the  jury  for  whatever  it  may 
be  worth.  We  have  read  with  care  the  testimony  of  all  the 
non-expert  witnesses  named  in  the  brief  of  counsel,  and  see 
no  reason  to  doubt  the  correctness  of  the  ruling  of  the  trial 
court  holding  their  opinion  competent. 

The  fourteenth  iristruction  is  an  exact  copy  of  one  ap- 
proved in  the  case  of  Binns  v.  Staie,  66  Ind.  428,  and  on  the 
authority  of  that  case  we  hold  that  there  was  no  error  in  giv- 
ing it,  although  we  can  not  regard  the  instruction  as  a  model 
worthy  of  imitation.  The  instruction  immediately  following 
the  one  just  mentioned  reads  thus:  "In  the  grade  of  felo- 
nious homicide  there  must  be  the  element  of  malice  and  pre- 
meditation. If  either  of  these  elements  be  absent,  there  can 
be  no  conviction  of  this  grade  of  homicide.  A  premeditated 
design  or  purpose  is  one  resulting  from  thought  and  reflec- 
tion. A  design  conceived  and  afterwards  so  deliberately  con- 
sidered as  to  become  resolved  and  fixed  is  regarded  by  the  law 
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as  premeditated."  The  objection  to  this  instruction  is  that 
it  contradicts  the  one  preceding  it,  but  we  are  not  inclined  to 
adopt  this  view.  We  think  it  is  to  be  considered  in  connec- 
tion with  the  former,  and  when  the  two  are  taken  together,  as 
they  may  well  be,  they  express  the  law  as  favorably  to  the 
appellant  as  was  proper.  Binns  v.  State,  supra;  Achey  v.  State, 
64  Ind.  56. 

It  was  not  error  to  inform  the  jury,  as  instruction  number 
seventeen  did,  that  among  the  usual  evidences  of  premedita- 
tion are  previous  preparation  to  take  life,  expressions  of  ill- 
will  and  hatred,  and  previous  threats  to  kill. 

The  twenty-third  instruction  is  somewhat  confused,  but, 
taken  in  connection  with  those  which  immediately  precede 
and  follow,  its  meaning  is  very  plain.  In  the  twenty-second 
instruction  the  jury  were  told,  among  other  things,  that, 
"  Under  our  law  a  person  of  unsound  mind  can  not  be  con- 
victed of  any  crime,"  and  when  this  is  read  in  connection 
with  instruction  twenty-three,  tlie  meaning  of  the  latter  in- 
struction is  that  no  matter  what  may  have  caused  the  mental 
unsoundness  the  defendant  was  entitled  to  an  acquittal ;  but, 
although  there  was  some  mental  derangement,  still  if"  he  had 
mental  capacity  sufficient  to  adequately  comprehend  the  nature 
and  consequences  of  his  act,  and  unimpaired  will  power  fully 
sufficient  to  control  an  impulse  to  commit  crime,  he  was  not 
entitled  to  an  acquittal  upon  the  ground  of  mental  incapacity.'* 
Thus  understood — and  taking  it  in  connection  with  the  in- 
struction with  which  it  was  closelv  associated,  no  reasonable 
man  could  have  otherwise  understood  it — the  instruction  cor- 
rectly expressed  the  law. 

We  are  not  disposed  to  question  the  soundness  of  the  rule 
that  instructions  must  not  be  contradictory;  but  we  do  affirm 
that  one  instruction  may  be  qualified  and  explained  by  an- 
other intimatelv  connected  with  it,  and  that  if  all  the  instruc- 
tions  upon  the  same  point,  taken  together,  correctly  stat<?  the 
law,  there  is  no  error.  Anhey  v.  State,  supra.  As  said  in  a 
recent  work,  "  The  jury  are  presumed  to   have  understood 


560  SUPREME  COURT  OF  INDIANA, 

Goodwin  r.  The  State. 

the  charge  according  to  the  fair  import  of  its  terms  when 
taken  together."     Thompson  Charging  the  Jury,  173. 

Where  there  is  mental  capacity  sufficient  to  fully  compre- 
hend the  nature  and  consequences  of  an  act,  and  unimpaired 
will  power  strong  enough  to  master  an  impulse  to  commit  a 
crime,  there  is  criminal  responsibility.  This  subject  has  been 
so  ably  and  thoroughly  discussed  of  late  that  it  needs  no  dis- 
cussion from  us.  The  only  doubt  unsolved  is  whether  it  is 
proper  to  separate  the  will  power  from  the  understanding, 
but  this  has  been  done  by  our  cases,  as  well  as  many  others, 
and  we  must  take  it  as  a  settled  principle.  Guiteau's  Gase,  3 
Crim.'L.  Mag.  347 ;  S.  C.  10  Fed.  R.  161,  and  notes ;  Bradley 
V.  State,  31  Ind.  492. 

The  twenty-fourth  instruction  is  criticised  because  it  in- 
forms the  jury,  among  other  things,  that  mere  mental  deprav- 
ity is  not  insanity;  but  the  criticism  is  unjust.  This  doc- 
trine of  moral  insanity  never  did  have  a  place  in  the  law,  and 
is  now  repudiated  by  the  better  authority.  This  is  proved 
in  the  authorities  cited  in  the  note  to  Guiteau's  Gwe,  3  Grim. 
L.  Mag.  375,  Fed.  R.  161,  and  North  Am.  R.,  January,  1882. 

This  instruction  is  also  criticised  because  it  says  that  "  de- 
pression following  from  physicial  illness,  and  such  as  in  all 
respects  ordinarily  takes  place  with  men  possessing  fair  aver- 
age mental  powers,"  is  not  insanity.  There  i^  no  ground  for 
criticism.  If  what  the  instruction  asserts  is  not  law,  then  it 
is  law  that  the  depression  ordinarily  resulting  from  physical 
ilhiess  makes  men  insane,  and  excuses  them  from  the  conse- 
quences of  criminal  acts,  and  this  surely  is  a  conclusion  that 
no  reasonable  man  would  undertake  to  maintain. 

The  twenty-fifth  instruction  is  copied  from  one  approved 
in  Gaeiig  v.  State,  66  Ind.  94  (32  Am.  R.  99),  and  is  a  cor- 
rect statement  of  the  law.     Instructions  to  Juries,  524. 

The  29th  instruction  reads  thus :  "  Insanity  of  a  perma- 
nent nature,  when  once  shown  to  exist,  is  presumed  to  con- 
tinue until  the  contrary  appears,  but  where  delirium  tremens 
is  set  up  as  a  defence,  the  delirium  must  exist  at  the  time  the 
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act  was  committed,  as  there  is  no  presumption  of  its  exist- 
ence from  antecedent  fits  from  which  the  offending  party  has 
recovered."  There  is  nothing  in  this  instruction  of  which 
the  appellant  can  justly  complain.  Whether  it  states  the  law 
too  strongly  against  the  State  in  the  introductory  sentence 
we  need  not  inquire,  for,  if  it  did,  that  would  afford  appellant 
no  reason  for  complaint.  It  certainly  states  the  law  correctly 
as  to  delirium  tremens,  for  this  is  a  mere  transient  derange- 
ment of  the  mind,  and  there  is  no  presumption  of  its  recur- 
rence or  continuance.  2  Bishop  Crim.  Proc,  section  674. 
We  think  the  instruction  was  not  irrelevant  to  the  case  made 
by  the  evidence.  We  do  not  understand  that  the  court  in 
charging  the  jury  is  bound  to  confine  itself  to  such  phases 
of  the  case  as  counsel  deem  the  important  ones,  but  may  in- 
struct upon  all  the  material  phases  which  the  case  may  as- 
sume under  the  evidence. 

The  thirty-fii^st  instruction  reads  thus:  "The  opinions  of 
medical  experts  are  to  be  considered  by  you  in  connection 
with  all  the  other  evidence  in  the  case,  but  you  are  not  bound 
to  act  upon  them  to  the  exclusion  of  all  other  evidence. 
Taking  into  consideration  these  opinions,  and  giving  them 
just  weight,  you  are  to  determine  for  yourselves,  from  the 
whole  evidence,  whether  the  accused  was  or  was  not  of  sound 
mind,  yielding  him  the  benefit  of  a  reasonable  doubt,  if  any 
such  doubt  arises."  The  objection  urged  against  this  instruc- 
tion is  that  it  informs  the  jury  that  the  testimony  of  experts 
is  not  entitled  to  greater  weight  than  that  of  non-expert  wit- 
nesses. We  do  not  think  the  argument  is  correct  either  in 
point  of  fact  or  law.  The  instruction  does  not,  as  counsel 
assume,  direct  the  jury  to  act  upon  one  class  of  evidence  to 
the  exclusion  of  the  others,  but  in  plain  terms  instructs 
them  to  consider  the  whole  evidence.  But  counsel's  theorv 
of  the  law  is  radically  wrong.  It  would  have  been  error  for 
the  court  to  tell  the  jury  that  the  expert  witnesses,  speaking 
merely  as  to  matters  of  opinion,  and  basing  their  opinions  on 
Vol.  96.-36 
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hypothetical  questions,  were  entitled  to  more  credit  than  wit- 
nesses who  had  knowledge  of  facts  gathered  from  personal 
observation  and  who  based  their  opinions  on  actual  facts  and 
not  supposed  cases.  As  both  kinds  of  evidence  are  compe- 
tent, the  jury  are  charged  with  the  duty  of  determining  the 
weight  iand  effect  of  the  evidence  in  each  particular  case,  and 
the  court  has  no  right  to  charge  them  to  give  preference  to  the 
one  class  or  the  other.  Tatum  v.  Mohr,  21  Ark.  349 ;  Chandler 
V.  Barretty  21  La.  Ann.  58 ;  State  v.  Bailey,  4  La.  Ann.  376. 

Instruction  thirty-two  is  substantially  copied  from  instruc- 
tion number  fifteen  in  the  case  of  Guetig  v.  StatCy  supra,  of 
which  the  court  there  said :  "  Instructions  numbered  13  and 
15  properly  express  the  law,  and  are  fully  sustained  by  the 
authorities  cited  under  question  numbered  2,  already  dis- 
cussed.^' 

There  was  no  error  in  charging  the  jury,  as  was  done  in  the 
thirty-fifth  instruction,  that  they  should  carefully  scrutinize 
the  evidence  upon  the  subject  of  insanity.  It  is  the  duty  of 
jurors  to  carefully  consider  and  weigh  such  evidence,  and  to 
give  it  the  weight  and  credit  which  their  judgments  and  con- 
sciences deem  it  entitled  to  receive.  State  v.  Martin,  3  Crim. 
L.  Mag.  44 ;  Gfuiteau^a  Case,  supra. 

Counsel  select  from  this  instruction  a  clause  reading  thus: 
"  The  evidence  to  this  point  should  be  carefully  considered 
and  weighed  by  the  jury,  for  the  reason  that  if  the  accused 
was,  in  truth,  insane  at  the  time  of  the  commission  of  the  al- 
leged acts,  then  he  ought  not  to  be  punished  for  such  acts,'' 
and  urge  that  this  entitles  them  to  a  reversal,  because,  as  they 
say,  the  question  was,  not  whether  the  accused  was  in  truth 
insane,  but  whether  the  jury  entertained  a  reasonable  doubt 
on  that  subject.  The  objection  is  not  well  taken.  The  court 
was  not  informing  the  jury  as  to  the  degree  of  evidence  re- 
quired to  convict  the  accused,  but  was  simply  assigning  a 
reason  why  the  evidence  deserved  careful  scrutiny.  Other  in- 
structions fully  and  correctly  defined  the  degree  of  evidence 
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required,  in  order  to  entitle  the  State  to  a  verdict  of  convic- 
tion, and  the  jury  could  not  have  been  misled. 

The  eighth  instruction  asked  by  the  appellant  was  correctly 
refused,  for  the  reason  that  the  propositions  of  law  stated  in 
it  were  contained  in  the  instructions  given  by  the  court. 
Where  the  instructions  of  the  court  fully  cover  the  ground 
and  correctly  state  the  law,  it  is  not  error  to  refuse  instruc- 
tions upon  the  same  subject,  although  they  are  correct  expo- 
sitions of  the  law. 

The  theory  of  the  tenth  instruction  asked  by  the  accused 
and  refused  by  the  court  is,  that  if  one  labors  under  a  per- 
version of  the  affections,  irresistibly  impelling  him  to  crime, 
the  law  holds  him  guiltless.  This  is  an  affirmance  of  the 
doctrine  of  moral  insanity,  of  which  we  have  already  ex- 
pressed our  opinion.  Where  there  is  sufficient  mental  capacity 
to  fully  comprehend  the  character  and  consequences  of  a 
criminal  act,  and  no  disease  of  the  will  power  impairing  its 
strength,  there  can  be  no  acquittal  upon  the  ground  of  a  per- 
version of  the  affections.  If  it  were  otherwise,  then  the  hus- 
band or  lover  who  has  his  affections  perverted  by  a  fit  of 
jealousy,  and  takes  the  life  of  his  wife  or  mistress,  could  not 
be  deemed  accountable,  and  against  this  conclusion  the  con- 
science and  judgment  revolt.  The  man  whose  understanding 
and  will  power  are  not  diseased  must  not  yield  to  the  sway 
of  perverted  affections.  If  he  does  yield,  and  takes  human 
life,  he  must  suffer  the  punishment  the  law  affixes  to  felonious 
homicide.  Present,  the  mind  to  judge  and  know,  the  will  to 
govern  and  control,  there  is  criminal  responsibility,  although 
there  may  be  a  perversion  of  the  affections  and  hatred  may 
have  taken  the  place  of  love. 

Of  several  of  the  instructions  asked  and  refused,  we  deem 
it  only  necessary  to  say  that  they  were  fully  and  fairly  em- 
braced in  those  given  by  the  court,  and  where  this  is  the  case 
a  refusal  to  repeat  the  rules  of  law  is  not  error. 

The  court  was  not  bound  to  instruct  the  jury  to  disregard 
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the  testimony  introduced  in  reply  to  that  of  the  defence,  even 
though  it  tended  to  prove  malice  and  premeditation.  We  have 
already  disposed  of  this  question  in  what  we  have  said  as  to 
the  authority  of  the  court  to  allow  the  State  to  give  evidence 
in  chief  after  the  close  of  the  evidence  of  the  defendant. 

The  fifteenth  instruction  asked  and  refused  reads  thus: 
"Any  statement,  declaration,  or  admission  of  the  defendant 
that  may  have  been  introduced  in  evidence  by  the  State,  made 
while  he  was  an  inmate  of  the  Indiana  Hospital  for  the  In- 
sane, must  be  regarded  and  held  by  you  in  your  consideration 
thereof,  as  the  statement,  declaration,  or  adqaission  of  a  per- 
son of  unsound  mind,  and  allowed  no  weight  whatever  against 
the  defendant,  unless  the  evidence  in  this  case  proves  to  your 
satisfaction  beyond  a  reasonable  doubt,  that  the  defendant  was 
of  sound  mind  when  he  made  such  statements,  admissions  or 
declarations."  The  court  did  right  in  refusing  this  instruc- 
tion. It  assumes  that  the  fact  that  the  appellant  was  confined 
in  the  hospital  is  prima /ac?e  evidence  of  insanity,  and  this  is 
an  assumption  the  court  had  no  right  to  make.  The  question 
was  one  for  the  jury  upon  all  the  evidence.  It  would  have 
been  error  for  the  court  to  have  singled  out  the  commitment  to 
the  hospital  and  to  have  aflSrmed  that  it  proved  insanity.  On 
a  question  very  similar  to  that  before  us,  the  Supreme  Court  of 
Ohio  said :  "  Ordinarily,  such  inquisitions  are  not  conclusive, 
but  only  prima  facie  evidence  of  incapacity,  as  will  be  seen 
from  the  authorities  cited ;  but.  On  a  question  like  that  in  issue 
here,  it  is  manifest  thoy  can  not  be  regarded  as  even  prima 
facie  evidence."  Wheeler  v.  State,  34  Ohio  St.  394.  It  is 
maintained  with  much  force  in  Leggate  v.  G larky  111  Mass. 
308,  that  the  evidence  is  incompetent,  and  we  are  not  prepared 
to  sav  this  is  not  the  correct  rule.  The  statute  did  not  in- 
tend  to  do  more  than  provide  a  method  of  procedure  limited 
and  restrained  to  a  single  purpose,  and  there  is  much  reason 
for  declaring  that  the  judgment  of  the  commission  is  not  evi- 
dence in  a  civil  action  or  a  criminal  prosecution.  It  is  a  very 
different  thing  from  an  inquisition  of  lunacy,  for  in  such  a 
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proceeding  the  status  of  the  party  is  fixed  as  to  all  the  world ; 
while  the  statutory  inquiry  by  the  justices  is  restricted  to  one 
specific  purpose.  But  we  need  not  determine  the  competency 
of  the  evidence,  for  that  question  is  not  before  us.  Conced- 
ing that  the  judgment  of  the  commission  was  some  evidence^ 
it  would  not  have  been  proper  for  the  court  to  fix  and  deter- 
mine its  weight  and  value. 

For  another  reason  the  instruction  was  rightly  refused. 
"*  The  declarations  made  while  the  accused  was  in  the  insane 
hospital  were  admissible  upon  the  question  of  his  mental 
condition  at  the  time,  and  the  instruction,  if  given,  would 
have  excluded  them  from  the  consideration  of  the  jury  solely 
on  the  ground  that  he  had  been  committed  to  the  hospital. 
This  would  have  assigned  to  the  judgment  of  the  justices  an 
effect  far  greater  than  it  was  entitled  to.  The  judgment  did 
not  conclude  the  State  from  inquiring  as  to  the  appellant's 
sanity  while  he  was  in  the  hospital,  and  the  right  to  make 
thi^  inquiry  necessarily  involved  the  right  to  give  evidence 
of  his  statements.  These  statements  were  entitled  to  be  re- 
ceived upon  the  question  which  the  instruction  wrongly  as- 
sumes the  judgment  of  the  commission  to  have  settled.  It 
was  proper  to  consider  the  conduct  and  declarations  of  the 
accused  while  in  the  hospital  on  the  question  as  to  his  men- 
tal condition  at  that  time,  and  it  would  have  been  erroneous 
to  charge  the  jury,  as  this  instruction  proposed,  that  the 
conduct  of  the  accused  while  in  the  hospital  should  not  be 
considered  upon  that  question,  unless  his  sanity  was  proved 
beyond  a  reasonable  doubt  by  other  evidence.  The  instruction 
does  not  assert  that  the  declarations  shall  not  be  considered 
upon  one  question,  but  broadly  asserts  that  they  shall  not  be 
considered  upon  any  question,  thus  asking  that  they  be  ex- 
cluded from  consideration  on  the  question  of  sanity  as  well 
as  on  all  other  questions. 

The  sixteenth  instruction,  asked  by  the  appellant,  is  as  fol- 
lows: *'  It  will  be  proper  for  you  to  inquire  what  motive,  if 
any,  consistent  with  sanity  is  shown  by  the  evidence  to  have 
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existed  in  the  mind  of  the  defendant  for  taking  the  life  of 
the  deceased  in  the  way,  place,  and  circumstances  in  which  the 
act  was  done;  and  if  there  is  a  want  of  such  motive,  as 
shown  by  the  whole  evidence,  for  the  alleged  crime,  the  fact 
that  it  was  done  under  circumstances  which  rendered  detec- 
tion and  arrest  inevitable,  if  it  was  so  done,  are  important 
points  for  your  consideration,  especially  when  coupled  with 
evidence  of  insanity  on  any  particular  point.'' 

It  is  not  error  to  refuse  an  instruction  unless  it  is  the  duty 
of  the  court  to  give  it  in  the  terms  in  which  it  is  prayed. 
Lawrenceburghy  etc.,  R.  R.  Co.  v.  Montgomery,  7  Ind.  474 ;  Roots 
V.  Tyner,\0  Ind.  87;  Thompson  Charging  the  Jury,  section 
86;  Proffatt  Jury  Trial,  section  440.  Our  inquiry,  there- 
fore, is  whether  the  court  was  bound  to  read  the  instruction 
to  the  jury  as  it  was  written. 

One  of  the  evidences  of  crime  and  sanity  is  the  presence 
of  a  motive  in  the  mind  of  the  accused.  "  Motive,"  said  the 
Court  of  Appeals  of  New  York,  "  is  an  inducement,  or  that 
which  leads  or  tempts  the  mind  to  indulge  the  criminal  act. 
It  is  resorted  to  as  a  means  of  arriving  at  an  ultimate  fact, 
not  for  the  purpose  of  explaining  the  reason  of  a  criminal 
act  which  has  been  clearly  proved,  but  from  the  important 
aid  it  may  render  in  completing  the  proof  of  the  com- 
mission of  the  act  when  it  might  otherwise  remain  in  doubt. 
With  motives,  in  any  speculative  sense,  neither  the  law  nor 
the  tribunal  which  administers  it  has  any  concern."  People 
V.  Bennett,  49  N.  Y.  137.  Motive  precedes  purpose,  intent, 
and  design,  and  is  the  influence  which  creates  purpose  and 
design.  Sane  men  are  generally  regarded  as  acting  from  mo- 
tive, although  it  is  said  there  may  be  motiveless  crimes. 
Wharton  and  Stille  Med.  Juris.,  section  405 ;  Wharton  Cr. 
Ev.,  section  784 ;  StcUe  v.  Cohn,  9  Nev.  179 ;  State  v.  Larkin, 
11  Nev.  314.  The  absence  of  motive  is  regarded  as  a  fact 
tending  to  show  that  the  criminal  act  was  the  product  of  a 
mind  incapable  of  forming  an  intent.  It  is  not,  however, 
true  that  because  the  motive  is  not  apparent  it  is  to  be  pre- 
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sumcd  that  none  existed,  nor  is  it  true  that  an  absence  of 
motive  proves  a  man  insane,  or  proves  him  innocent.  There 
are  many  recorded  cases  where  atrocious  crimes  were  com- 
mitted in  sheer  recklessness,  neither  the  hope  of  gain  nor  the 
gratification  of  any  passion  prompting  the  act.  Wharton 
Orim.  Ev.,  section  784,  auth.  n.  Exceptional  cases  there  are, 
but  the  general  rule  unquestionably  is  that  sane  men  are  in- 
fluenced by  motives,  while  the  insane  are  motiveless.  The 
presence  of  motive  is,  in  general,  evidence  of  sanity ;  its  ab- 
sence is  evidence  of  insanity,  but  in  neither  case  is  the  evi- 
denoe  conclusive.  It  would  have  been  proper  for  the  court  to 
instruct  the  jury  that  evidence  of  the  absence  of  motive 
was  entitled  to  consideration  upon  the  question  of  mental  ca- 
pacity, but  we  are  inclined  to  the  opinion  that  it  would  not 
have  been  proper  to  characterize  it  as  important  evidence. 
Karow  v.  Continental,  etc,  Co,,  15  Cent.  L.  J.  2f33;  C lough 
V.  State,  7  Neb.  320. 

The  instruction  refused  does  more  than  assert  that  the  ab- 
sence of  motive  is  an  important  matter  for  the  consideration 
of  the  jury;  it  connects  other  facts  with  it,  and  asserts  the 
same  thing  of  them.  One  of  the  facts  thus  made  prominent 
is  that  referred  to  in  the  clause  of  the  instruction  which  reads 
thus :  "  The  fact  that  it  was  done  under  circumstances  which 
rendered  detection  and  arrest  inevitable."  If  this  instruc- 
tion had  been  given  as  asked,  it  would  have  allotted  undue 
prominence  to  the  fact  that  the  homicide  was  committed  under 
such  circumstances  as  made  detection  inevitable.  The  feet 
that  a  crime  is  openly  committed,  and  that  the  perpetrator 
commits  it  at  a  time  and  place  which  render  his  arrest  cer- 
tain, is  not  one  tending  to  show  insanity  or  prove  innocence. 
The  most  heinous  murders  are  frequently  perpetrated  under 
circumstances  which  render  escape  impossible.  Homicides 
prompted  by  such  evil  passions  as  jealousy,  revenge  and  anger, 
are  more  often  committed  in  open  day  and  in  frequented  places 
than  in  secret.  This  the  reported  cases  fully  show.  No  in- 
ference of  insanity,  no  presumption  of  innocence,  can  arise 
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from  the  fiict  that  the  homicide  was  committed  under  sucb 
circumstances  as  made  detection  and  arrest  inevitable. 

The  instruction  emphatically  asserts  that  the  fact  that  the 
killing  was  done  under  circumstances  surely  leading  to  detec- 
tion is  an  important  consideration;  for,  connecting  this  fact 
with  that  of  the  absence  of  motive,  it  affirms  that  these  *'are 
important  points  ^'  for  the  consideration  of  the  jury,  "  espe- 
cially when  coupled  with  evidence  of  insanity  on  any  partic- 
ular point.'*  The  meaning  of  this  is,  that  the  fact  of  the  ab- 
sence of  motive,  as  well  as  that  the  killing  was  done  under 
circumstances  making  detection  inevitable,  are,  in  any  event, 
both  important  matters  for  the  consideration  of  the  jury,  but 
especially  so  if  there  is  evidence  of  insanity.  Thus  under- 
stood, and  giving  the  words  used  their  just  and  ordinary  sig- 
nification, the  instruction  can  not  be  understood  in  any  other 
way ;  the  instruction  asserted  an  erroneous  proposition,  be* 
cause  the  fact  that  the  killing  was  done  under  circumstances 
making  detection  and  arrest  certain  is  not  to  be  considered  as 
an  important  fact  ranging  alongside  of  absence  of  motive  or 
evidence  of  insanity. 

It  is  error  to  give  undue  prominence  in  instructions  to  un- 
important facts,  and  it  is,  of  course,  proper  to  refuse  instruc- 
tions which  do  this.  Charging  the  Jury,  101.  Instructions 
which  suggest  improper  inferences  are  faulty.  ProfiFatt  Jury 
Trial,  section  336  ;  Little  Miami  R.  R.  Co.  v.  Wetmore^ld  Ohia 
St.  110;  S.  C,  2  Am.  R.  373.  Instructions  which  are  more 
likely  to  mislead  than  to  enlighten  the  jury  should  be  refused. 
In  Sumner  v.  State,  5  Blackf  579  (36  Am.  Dec.  561),  the  instruc- 
tions refused  were  less  obscure  than  the  one  under  examina- 
tion, and  the  court  held  that  they  were  rightly  refused,  saying : 
"  It  is  a  sufficient  objection  to  them,  that  they  might  convey  to 
the  mind  of  an  unprofessional  man  of  ordinary  capacity,  an  in- 
correct view  of  the  law  applicable  to  the  cause.*'  In  Farrish 
v.  ^ate,  63  Ala.  164,  the  court  said  :  "  In  laying  down  a  rule 
for  the  government  of  a  jury,  accuracy,  clearness,  and  preci- 
sion should  be  studied  and  sought  after.    It  is  never  a  reversi- 
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ble  error  to  refuse  a  charge,  the  tendency  of  which,  unex- 
plained, is  to  mislead,  or  which,  considered  in  connection  with 
the  evidence,  requires  explanation  of  one  or  more  of  its  prop- 
ositions to  render  it  a  safe  and  certain  guide  for  the  jury/' 
To  a  like  effect  is  the  decision  in  Baxter  v.  People,  3  Gilm. 
368,  where  it  was  said :  "  When  instructions  are  so  drawn, 
either  from  carelessness  or  design,  that  they  will  be  more 
likely  to  mislead  than  instruct  the  jury,  although  after  a  care- 
ful study  and  investigation,  we  may  be  able  to  extract  a  cor- 
rect principle  of  law  from  them,  it  becomes  the  undoubted 
duty  of  the  court  to  refuse  such  instructions.  *  *  *  In- 
structions ought  not  to  be  given  unless  they  may  be  fairly 
understood  and  easily  comprehended  by  the  jury."  In  ClougK 
V.  StatCy  7  Neb.  320,  the  instruction  asked  and  refused  was  as 
follows:  "  If  the  evidence  fails  to  show  any  apparent  motive 
on  the  part  of  the  accused  to  commit  the  crime  charged,  it 
ought  to  operate  strongly  as  a  circumstance  in  favor  of  the 
accused."  The  court  held  that  it  was  properly  refused, 
saying :  "  It  would  not  have  been  proper  for  the  court  to 
have  charged  the  jury  as  matter  of  law  what  effect  the  feilure 
to  show  a  motive  to  commit  the  crime  should  have.  The 
court  had  no  right  to  say  whether  it  should  operate  ^strongly' 
or  otherwise." 

It  is  proper  for  the  court  to  direct  the  minds  of  the  jury 
to  the  facts  of  the  case,  but  it  is  not  proper  for  it  to  annex 
weight  and  value  to  them;  that  is  the  exclusive  province  of 
the  jury.      Garfield  v.  State,  74  Ind.  60. 

To  have  given  the  instruction  in  the  terms  in  which  it  is 
couched  would  have  been  to  direct  the  jury  that  the  fact  that 
the  homicide  was  openly  committed  was  one  of  importance, 
equal  to  that  of  the  absence  of  motive,an(l  this  would  have  been 
erroneous.  More  than  this,  absence  of  motive  and  the  manner 
of  slaying  are  grouped  with  evidence  of  insanity,  thus  assert- 
ing that  the  latter  fact  is  entitled  to  consideration",  and  impor- 
tant consideration,  upon  the  question  of  mental  capacity. 
Putting  these  facts  together  as  the   instruction  does  would 
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have  given  the  jury  an  erroneous  view  of  the  law.  At  all 
events,  it  would  have  given  undue  prominence,  and  in  an  im- 
proper connection,  to  an  unimportant  fact,  and  for  this  latter 
reason,  if  for  no  other,  the  trial  court  was  justified  in  refus- 
ing the  instruction.     Instructions  to  Juries,  16. 

Instructions  must  be  not  only  correct  as  abstract  statements 
of  law,  but  correct,  also,  in  their  applicability  to  the  evidence 
in  the  particular  case.  The  evidence  of  the  prosecution 
tended  to  show,  and  with  convincing  force,  that  the  killing 
was  the  result  of  a  long  and  deeply  settled  purpose,  and  one 
likely  to  be  openly  and  boldly  executed.  It  was  not  a  case 
in  which  the  slayer  might  be  expected  to  conceal  his  crime 
or  cover  his  conduct  with  the  mantle  of  sccrccv.     The  con- 

0 

duct  and  character  of  the  accused  were  such  as  to  create  the 
presumption  that  he  would,  if  sane,  have  done  what  he  did 
publicly  and  not  secretly.  The  manner  of  the  slaying  was, 
in  this  particular  case,  strictly  consistent  with  sanity,  for  it 
would  have  been  strange  if  such  a  man  as  the  evidence  shows 
the  appellant  to  be  had  not  slain  his  victim  openly.  It  would 
have  been  error  to  instruct  the  jury  in  such  a  case  as 
the  evidence  before  us  makes,  that  the  manner  in  which  the 
homicide  was  committed  tended  to  prove  insanity.  The  man- 
ner in  which  the  crime  of  the  accused  was  committed  is,  as 
the  evidence  shows,  consistent  with  sanity,  and  not  indicative 
of  insanity,  and  the  court  could  not  justly  have  declared  oth- 
erwise. 

It  is  not  the  duty  of  the  court  to  pronounce  upon  minor 
and  subsidiary  facts,  which  depend  for  their  weight  and  value 
upon  other  fa(5ts.  All  such  facts  should  be  submitted  to  the 
jury  without  any  expressed  opinion  as  to  their  weight,  leav- 
ing it  to  the  jury  to  give  them  that  consideration  which  the 
jurors  may  deem  them  entitled  to  receive  when  considered 
in  connection  with  the  whole  evidence. 

It  is  necessary  that  every  fact  which  constitutes  an  essential 
ingredient  of  a  crime  charged  against  an  accused  should  be 
proved  beyond  a  reasonable  doubt,  but  it  is  not  necessary  that 
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incidental  or  subsidiary  facts  should  be  proved  by  such  a  de- 
gree of  evidence  in  order  to -entitle  them  to  the  consideration 
of  the  jury.      Wade  v.  StaUf  71  Ind.  535, 

Evidence  is  not  to  be  considered  in  fragmentary  parts  and 
as  though  each  fact  or  circumstance  stoodapart  from  the  others^ 
but  the  entire  evidence  is  to  be  considered  and  the  weight  of 
testimony  to  be  determined  from  the  whole  body  of  the  evi- 
<dence.  A  circumstance  considered  apart  from  the  other  evi- 
dence may  be  weak,  if  not  improbable,  but  when  viewed  in 
connection  with  surrounding  facts  and  circumstances  may  be 
so  well  supported  as  to  remove  all  doubt  as  to  its^existence  as 
detailed  by  the  witness.  Acts  considered  apart  from  all  other 
evidence  may  appear  innocent,  but  when  considered  with  other 
evidence  may  import  guilt.  The  seventeenth  and  eighteenth 
instructions  asked  fall  before  this  rule. 

The  appellant  asked  the  court  to  instruct  the  jury  as  fol- 
lows: "Any  person  is  of  unsound  mind  who  is  an  idiot,  non 
compos  mentis,  a  lunatic,  or  a  monomaniac,  or  a  distracted 
person.'^  We  do  not  think  it  was  error  to  refuse  to  so  in- 
atruct.  It  is  true  that  the  instruction  fs  a  copy  of  the  stat- 
utory definition  of  insanity  (R.  S.  1881,  section  2544),  but 
we  do  nbt  believe  the  definition  one  which  ought  to  be  given 
in  a  criminal  prosecution,  nor  do  we  believe  the  Legislature 
meant  that  it  should  be  used  in  such  cases.  The  words  used 
in  the  definition  are  general,  and  the  signification  of  some  of 
them  vague  and  indefinite,  and  to  give  the  definition  to  the 
jury  could  serve  no  useful  purpose,  since  it  would  tend  only 
to  produce  confusion.  The  term  "distracted  person^'  would 
convey  to  the  jury  an  erroneous  idea  of  the  law,  for  in  crim- 
inal jurisprudence  distracted  persons  are  not  necessarily  in- 
sane. At  all  events,  no  error  was  committed  in  refusing  this 
instruction,  for  the  reason  that  the  court  had,  in  other  in- 
structions, fully  and  correctly  defined  mental  unsoundness,  and 
had  informed  the  jury  what  degree  was  essential  in  order  to 
entitle  the  appellant  to  an  acquittal. 

The  value  of  the  testimony  of  expert  witnesses,  as,  indeed^ 
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of  all  witnesses,  depends  in  a  great  degree  upon  their  knowl- 
edge and  integrity^  and  in  so  far  as  the  instruction  asked  by 
the  appellant  asserted  this  well  known  truth,  it  was  correct, 
but  we  do  not  think  any  case  should  be  reversed  because  of 
the  fiiilure  of  the  court  to  embody  in  an  instruction  a  familiar 
truth,  and  one  which  all  persons  of  ordinary  intelligence  are 
presumed  to  know.  It  would  do  little  credit  to  jurors  to  pre- 
sume that  they  did  not  kift)w  that  two  great  requisites  of  a 
witness's  credibility  are  knowledge  and  integrity,  and  the  re- 
fusal to  charge  them  upon  such  a  matter  can  not  be  more 
than  a  harn>less  error,  if,  indeed,  it  can  justly  be  held  error 
at  all.  But  tiie  instruction  was  too  narrow;  it  left  out  many 
other  things  which  are  proper  for  consideration,  namely,  in- 
terest, behavior  on  the  witness  stand,  and  other  like  matters 
which  are  always  to  be  considered  in  determining  the  weight 
to  be  assigned  to  the  testimony  of  a  witness.  The  court  is 
not  bound  to  give  an  instruction  which  does  not  fully  cover 
the  particular  point  upon  which  it  assumes  to  state  the  law. 

The  court  ought  not  to  give  any  instruction  which  will  in- 
dicate to  the  jury  that  they  are  to  prefer  the  testimony  of  ex- 
pert witnesses  to  those  who  are  non-experts,  but  who  speak 
as  to  facts  passing  under  their  own  observation  and  who  base 
their  opinions  on  these  facts.  The  question  as  to  which  class 
of  witnesses  is  entitled  to  the  greater  weight  isforthe  jury,, 
and  not  for  the  court,  although  the  current  of  modern  au- 
thorities is  setting  strongly  against  what  is  called  expert  evi- 
dence.    Whart.  Cr.  Ev.,  section  420,  auth.  n. 

Much  labor  has  been  bestowed  upon  this  case  by  appel- 
lant's counsel,  and  we  have  given  their  able  and  elaborate  ar- 
gument careful  consideration,  but  have  found  no  reason  which 
would  justify  us  in  reversing  the  judgment. 

Judgment  affirmed. 

Filed  April  17,  1883. 

Ox  Petition  for  a  Rehearing. 
EiiLiOTT,  C  J. — It  is  now  more  than  fourteen  months  since 
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the  origiDal  opinion  in  this  case  was  filed^  but  it  is  only  a 
short  time  since  the  brief  on  the" petition  for  a  rehearing  w-as 
placed  on  file.  The  brief  has  been  prepared  with  care,  is  an 
able  and  elaborate  one,  and  contains  a  philosophical  and 
thoughtful  discussion  of  the  questions  involved.  Influenced 
by  the  earnestness  of  counsel,  we  have  again  given  the  case 
full  and  careful  consideration. 

The  principal  position  taken  by  counsel  is  that  hypotheti- 
cal questions  asked  an  ex2)ert  witness  must  embody  all  of  the 
facts  of  which  there  is  any  evidence.  It  is  assumed,  as  the 
chief  support  of  this  argument,  that  the  analogue  of  such 
questions  is  found  in  the  instructions  of  the  court  to  the  jury. 
It  is  not  diflBcult  to  perceive  that  this  assumption  can  not  be 
made  good  either  practically  or  theoretically. 

The  argument  from  analogy  is  forcible  only  when  the  re- 
semblance is  close ;  if  there  are  marked  points  of  difference  be- 
tween the  conclusion  deduced  and  the  examples  taken  as  leading 
by  analogy  to  it,  the  argument.fails.  The  resemblance  between 
the  analogue  assumed  as  a  just  one  by  counsel,  and  the  real  case, 
fades  away  upon  close  inspection.  There  is  one  point  of 
difference  so  plain  and  so  material  that  no  valid  train  of 
analogical  reason  can  be  pursued,  and  that  point  of  differ- 
ence is  the  situation  of  court  and  counsel.  The  court  sits  as 
an  impartial  arbiter  of  the  law,  charged  with  the  duty  of 
presenting  the  case  for  both  parties ;  while  counsel  are  charged 
with  the  duty  of  maintaining  the  theory  which  in  their  judg- 
ment is  the  true  one.  From  the  judge  a  different  statement  of 
facts,  made  in  a  different  form  and  for  a  different  purpose,  is 
required  from  that  which  is  expected  or  required  of  counsel. 
Counsel  assume  the  facts  which  they  think  the  evidence  tends 
to  prove,  and  the  jury  decide  whether  the  facts  assumed  by 
counsel  are  established  by  the  evidence. 

If  we  should  accept  as  true  the  assumption  of  counsel,  that 
the  resemblance  between  the  instructions  of  the  court  and 
the  questions  of  counsel  is  perfect,  still,  the  conclusion  which 
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appellant's  counsel  deduce  is  not  a  just  one,  because  the  court 
is  not  bound  to  rehearse  all  of  the  evidence  in  its  instructions. 

The  la\y  is  a  practical  science  and  is  intended  to  furnish 
rules  which  will  enable  the  jury  to  ascertain  the  ultimate  and 
ruling  facts  and  arrive  at  a  just  result,  and  no  rule  can  be 
recognized  which  is  impracticable  in  operation.  The  rule 
stated  by  counsel  is  impracticable ;  it  is  simply  impossible  to 
carry  it  into  force.  Among"  the  reasons  which  support  this 
conclusion  are  these :  If  the  court  were  required  to  deter- 
mine whether  the  hypothetical  question  correctly  stated  all 
the  facts,  it  would  be  compelled  to  usurp  the  functions  of  the 
jury.  If  the  court  were  required  to  determine  whether  all 
the  facts  were  stated,  it  would  be  compelled  to  wrest  from  the 
jury  the  right  to  determine  the  credibility  of  witnesses.  If 
the  hypothetical  question  were  required  to  embrace  all  the 
facts,  then  there  would  be  an  end  to  all  certainty  in  trials,  for 
confusion  and  endless  wrangling  must  inevitably  flow  from 
such  a  rule. 

There  is  no  injustice  in  the  rule  that  counsel  may  assume 
such  facts  as  he  deems  proved,  for  the  opposing  counsel  can, 
on  cross-examination,  add  to  the  question  all  such  additional 
facts  as  he  deems  proved,  or  take  from  it  all  such  fitcts  as  he 
thinks  have  not  been  proved,  or  that  have  been  disproved. 
By  this  oourse  the  case  can,  without  uncertainty  or  confusion, 
be  placed  fully  before  the  jury. 

The  adjudged  cases  and  the  text-writers  are  overwhelm- 
ingly against  the  position  taken  by  appellant's  counsel.  Since 
the  former  opinion  was  filed,  we  have  followed  the  earlier 
cases  cited  in  the  former  opinion.  ESioU  v.  Russell^  92  Ind. 
526.  The  question  is  not  an  open  one  in  this  State.  The 
cases  cited  in  the  opinion  heretofore  filed  from  other  courts 
show  that  the  entire  current  of  judicial  opinion  is  in  harmony 
with  our  decisions,  and  since  it  was  filed  two  works  on  expert 
evidence  have  been  given  to  the  profession  which  declare  the 
same  doctrine  and  cite  many  cases.  In  one  of  these  books  it 
is  said :    ''  It  is  the  privilege  of  the  counsel  in  such  cases  to  as- 
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sume,  within  the  limits  of  the  evidence,  any  state  of  facts 
which  he  claims  the  evidence  justifies,  and  have  the  opinion 
of  experts  upon  the  facts  thus  assumed.'^  Lawson  Expert  and 
Opinion  Ev.  153.  In  the  other  work  it  is  said,  in  speaking 
of  a  hypothetical  question  :  "  If  framed  on  the  assumption 
of  certain  facts,  counsel  may  assume  the  facts  in  accordance 
with  his  theory  of  them,  it  not  being  essential  that  he  should 
state  the  facts  as  they  actually  exist.^'  Rogers  Expert  Testi- 
mony, 39.  In  addition  to  the  authorities  cited  by  these  au- 
thors may  be  cited  the  recent  case  of  Steams  v.  Fieldy  90  N.  Y. 
640,  wherein  it  was  said :  "  It  is  well  settled  that  when  the 
testimony  of  experts  is  proper,  counsel  may  assume  the  ex- 
istence of  any  state  of  facts  which  the  evidence  fairly  tends 
to  justify .^^  At  another  place  in  the  same  opinion  it  was  said : 
"A  striking  illustration  of  the  extent  to  which  the  rule  is  car- 
ried is  found  in  Harnett  v.  Garvey^  66  N.  Y.  641 ,  where  it  is 
held  that  an  error  in  the  assumption  does  not  make  the  inter- 
rogatory objectionable,  if  it  is  within  the  possible  or  probable 
range  of  the  evidence."  Again,  it  was  said :  "  Such  a  question 
is  not  improper,  because  it  includes  only  a  part  of  the  facts  in 
evidence.  Mercer  v.  Vose,  67  N.  Y.  56."  These  authorities, 
to  which  many  might  be  added  and  against  which  none  are  ar- 
rayed (except  the  solitary  case  commented  on  in  the  former 
opinion,  which  has  long  since  been  denied  by  this  and  all  other 
courts),  fully  sustain  our  ruling  that  a  hypothetical  question 
may  assume  such  facts  as  the  examining  counsel  deem  proved, 
if  they  are  within  the  range  of  the  evidence,  and  that  such  a 
question  is  not  improper  because  it  states  less  or  states  more 
than  opposing  counsel  deem  the  evidence  to  establish. 

The  cases  of  Erickaon  v.  Smith,  2  Abbott  App.  Cases,  64, 
and  Seymour  v.  Fdlowa,  77  N.  Y.  178,  are  not  at  all  in  point. 
Guiterman  v.  Liverpool,  etc.,  Oo,,  83  N.  Y.  358,  and  People  v. 
Lake,  12  N.  Y.  358,  decide  that  it  is  not  proper  for  a  phy- 
sician who  has  heard  part  of  the  testimony  to  give  his  opinion 
on  it;  but  they  also  decide  that  he  should  give  his  opinion 
as  to  what  the  facts,  proved  or  claimed  to  be  proved,  indicate 
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as  to  the  mental  condition  of  the  party,  and  this  is  in  har- 
mony with  our  ruling.  In  Rush  v.  Megee,  36  Ind.  69,  many 
cases  condemning  expert  evidence  are  cited,  but  we  find  no 
point  decided  that  lends  counsel  any  assistance;  on  the  con- 
trary it  is  strongly  against  them.  We  can  not  take  time  to 
comment  on  all  of  the  cases  cited  by  counsel,  and  we  dismiss 
them  with  the  statement  that,  with  the  one  exception  already 
referred  to,  they  do  not  sustain  their  contention. 

The  decision  in  Sage  v.  State,  91  Ind.  141,  is  that  where 
there  is  mental  unsoundness  the  defendant  is  entitled  to  an 
acquittal,  and  that,  under  our  statute,  mental  unsoundness 
does  not  merely  mitigate  the  offence  but  excuses  it.  That 
decision  does  not  profess  to  define  mental  unsoundness ;  the 
question  of  what  constitutes  mental  unsoundness  was  not  in 
the  case.  Eggers  v.  Eggera,  57  Ind.  461,  does  not  profess  to 
state  what  constitutes  insanity,  but  simply  decides  that  no 
matter  what  form  the  derangement  assumes^  it  is  mental 
unsoundness;  the  question  was  as  to  the  form  of  the  mental 
disease,  not  as  to  what  constitutes  disease  of  the  mind  suffi- 
cient to  absolve  from  responsibility.  The  rule  as  to  what  con- 
stitutes mental  unsoundness  in  civil  cases  is  stated  in  Somers 
V.  Pumphrey,  24  Ind.  231 .  As  applicable  to  criminal  cases, 
the  rule  is  thus  stated  in  an  instruction  fully  approved  in 
Sawyer  v.  State,  35  Ind.  80:  "It  is  not  every  slight  aberra- 
tion of  the  mind,  not  every  case  of  slight  mental  derangement, 
that  will  excuse  a  person  for  the  commission  of  an  act  in  vio- 
lation of  law."  The  rule  heretofore  stated  that  where  there 
is  mental  capacity  sufficient  to  fully  comprehend  the  nature 
and  consequences  of  the  act,  and  unimpaired  will  power  strong 
enough  to  master  an  impulse  to  commit  crime,  there  is  crim- 
inal responsibility,  is  sustained  by  the  case  just  named,  and 
by  the  following  cases,  w^hich  we  add  to  the  authorities  here- 
tofore cited :  Freeman  v.  People,  4  Denio,  9  (47  Am.  Dec.  216) ; 
Bovard  v.  State,  30  Miss.  600 ;  State  v.  Erb,  74  Mo.  199 ;  De- 
Jarnette  v.  Com.,  75  Va.  867 ;  Flanagan  v.  People^  52  N.  Y. 
467 ;  S.  C,  11  Am.  R.  731 ;  Walker  v.  People,  26  Hun,  67 ;  S. 
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C,  88  N.  Y.  81 ;  8taU  v.  Mewherter,  46  Iowa,  88 ;  Com.  v. 
RogerSy  7  Met.  500.  In  a  recent  work  entitled  Insanity  as 
a  Defence  to  Crime,  many  cases  will  be  found  to  the  same  ef- 
fect on  pages  231  to  270  inclusive.  An  examination  of  the 
oases  will  prove  that  we  have  stated  the  law  as  favorably  to 
the  accused  as  it  can  be  asked ;  indeed,  the  statement  is  more 
favorable  than  the  weight  of  authority  warrants. 

We  are  satisfied  that  our  ruling  as  to  the  effect  and  force 
of  the  record  of  the  commission  which  directed  the  appel- 
lant to  be  sent  to  the  holspital  for  the  insane  was  right.  The 
only  doubt  we  have  is  whether  such  evidence  should  be  ad- 
mitted at  all.  The  case  cited  holding  such  evidence  inad- 
missible is  in  full  harmony  with  the  reasoning  in  the  recent 
case  of  Breedlove  v.  Bundy,  ante,  p.  319.  The  statutory  ex- 
amination held  before  the  justices  and  a  physician  is  not  an 
inquisition  of  lunacy,  and  the  decision  of  the  examiners  has 
none  of  the  qualities  of  a  judgment.  The  examination  is 
simply  a  proceeding  for  the  purpose  of  determining  a  single 
question,  and  that  is,  whether  the  person  under  examination 
is  entitled  to  admission  into  the  hospital.  The  decision  of 
the  examining  commission  does  not  put  the  person  brought 
before  it  under  guardianship ;  it  requires  an  essentially  dif- 
ferent proceeding  to  do  that. 

It  may  be  true  that  when  insanity  is  proved  the  burden  is 
shifted,  but  it  is  not  true,  even  upon  the  concession  that  the 
record  of  the  examining  commission  is  evidence,  that  it  proves 
insanity  in  a  criminal  prosecution,  and  for  this  reason,  if  for 
no  other,  the  quotation  from  Ordonaux  is  not  in  point. 

We  are  not  willing  to  sanction  the  doctrine  that  "a  per- 
version of  the  affections  "  constitutes  such  mental  unsound- 
ness as  will  absolve  one  from  responsibility  for  crime.  Wo 
have  already  cited  authorities  to  prove  that  such  a  moral 
state  belongs  to  a  phase  of  so  called  moral  insanity  which 
the  law  refuses  to  recognize  as  mental  incapacity.  If  it  were 
insanity,  then  every  lover  who  in  a  fit  of  jealousy  slays  his 
Vol.  96.-37 
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mistress,  or  every  man  who  is  moved  to  kill  auother  by  an 
impulse  arising  from  fancied  wrongs,  must  go  acquit,  and  thi& 
surely  is  a  result  not  countenanced  by  principle  or  authority^ 
To  the  authorities  already  cited  we  now  add  Stale  v.  Bran- 
don,  8  Jones  Law,  463;  State  v.  Stickley,  41  Iowa,  232; 
Choice  y.  StcUe,  31  Ga.  424 ;  Spann  v.  State,  47  Ga.  549 ; 
People  V.  Finlei/,  38  Mich.  482 ;  Boswell  v.  State,  63  Ala.  307  ; 
Regina  v.  Haynes,  1  F.  &  F.  666 ;  JRegina  v.  Burton,  3  F.  & 
F.  772.  Our*  court  has  recognized  the  doctrine  that  there 
may  be  a  disease  of  the  will  power  constituting  insanity,  but 
no  case  that  we  have  found  carries  ^he  so  called  doctrine  of 
moral  insanity  any  farther. 

The  tenth  charge  asked  by  the  appellant  does  not  confine 
the  inquiry  to  the  question  whether  the  accused  was  laboring- 
under  a  delusion,  but  also  affirms  that  if  either  delusion  or 
"perversion  of  the  affections^'  impelled  him  to  kill  his  brother, 
he  was  entitled  to  an  acquittal.  There  can  be  no  mistaking 
the  meaning  of  this  instruction,  because  the  language  is,  "  if, 
upon  the  whole  evidence,  you  have  a  reasonable  doubt  whether 
such  cau^ses  induced  the  killing  of  the  deceased,  you  shoul^ 
acquit  the  defendant."  We  have  heretofore  cited  authorities 
to  the  effect  that  it  is  not  error  to  refuse  an  instruction,  unless 
the  party  is  entitled  to  have  it  given  in  the  terms  prayed,  and 
we  think  it  clear  that  the  appellant  was  not  entitled  to  have 
the  instruction  given  as  it  was  written.  Even  if  that  part  of 
it  which  speaks  of  "  a  perversion  of  the  affections  "  had  not 
been  included  in  its  terms,  it  is  extremelv  doubtful  whether 
it  would  have  stated  the  law  correctly,  for  it  is  not  every  de- 
lusion that  relieves  from  criminal  responpibility.  Addinfffon 
V.  Wilson,  5  Ind.  137;  Johnson  v.  Johnson,  10  Tnd.  387; 
State  V.  Mewherter,  supra;  State  v.  Fetter,  25  Iowa,  67 ;  Com. 
V.  Rogers,  supra;  State  v.  Gut,  13  Minn.  341 ;  Ghiiteati's  Case^ 
10  Fed.  R.  161,  Dr.  Wharton's  note. 

A  man  can  not  be  absolved  from  responsibility  for  crime, 
no  matter  how  furious  his  passion,  for  passion,  in  legal  con- 
templation, never  constitutes  insanity.     Guetig  v.  State,  66- . 
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Ind.  94 ;  8.  C,  32  Am.  R.  99 ;  Lynch  v.  Com.,  77  Pa.  St.  205  ; 
Lawson  Insanity  as  Defence  to  Crime,  146. 

The  court  told  the  jury,  and  properly,  that  voluntary  drunk- 
enness is  no  excuse  for  crime,  and  told  them  also  that  "  where 
delirum  tremens  is  set  up  as  a  defence,  the  delirium  must  ex- 
ist at  the  time  of  the  homicide,'^  and  this,  as  an  abstract  prop- 
osition, was  undoubtedly  correct,  and  there  was,  as  we  think, 
evidence  making  it  relevant. 

We  are  clear  that  we  were  right  in  holding  that  the  law 
imposes  upon  every  man  the  duty  of  mastering  his  passions 
and  his  appetites,  and  to  the  authorities  heretofore  cited  we 
subjoin  this  extract  from  a  strongly  reasoned  opinion,  where, 
in  speaking  of  what  is  sometimes  called  dipsomania,  it  was 
said:  "Upon  this  proposition,  however,  I  plant  myself  im- 
movably ;  and  from  it,  nothing  can  dislodge  me  but  an  act  of 
the  Legislature,  namely :  that  neither  moral  nor  legal  respon- 
sibility can  be  avoided  in  this  way.  This  is  a  new  principle 
sought  to  be  engrafted  upon  criminal  jurisprudence.  It  is 
neither  more  nor  less  than  this^  that  a  want  of  will  and  con- 
science to  do  right,  will  constitute  an  excuse  for  the  commission 
of  crime;  and  that,  too,  M'hcre  this  deficiency  in  will  and  con- 
science is  the  result  of  a  long  and  persevering  course  of  wrong- 
doing. If  this  doctrine  be  true — I  speak  it  with  all  seriousness 
— the  devil  is  the  most  irresponsible  being  in  the  universe. 
*  *  *  *  Ti^e  fact  is,  responsibility  depends  upon  the  pos- 
session of  will— not  the  power  over  it.^^  Choice  v.  State,  31 
Ga.  424,  473  :  Lawson  Insanity  as  Defence  to  Crime,  549.  If, 
we  conclude,  there  is  an  undiseased  will  power,  the  man  who 
possesses  it  must  exercise  it,  and  can  not  plead  his  failure  to 
use  what  he  possesses  in  common  with  other  persons  as  an  ex- 
cuse for  taking  human  life.     Flanagan  v.  People,  supra. 

We  have  ajrain  read  the  sixteenth  instruction  and  studied 
counsel's  argument,  which  is  but  a  repetition  of  what  was  said 
on  the  former  hearing.  We  are  content  to  take  as  authorita- 
tive the  cases  cited,  and  we  prefer  the  statements  of  an  author 
so  justly  esteemed  as  is  Seymour  D.  Thompson  to  the  unsus- 


580  SUPREME  COURT  OF  INDIANA,. 

Qoodwin  v.  The  State. 

tained  assertions  of  counsel,  and  this,  too,  notwithstanding 
counsePs  criticism. 

The  instruction  approved  in  Guetig  v.  States  supra,  is  good 
law,  and  is  in  harmony  with  the  authorities.     Lawspn  Insanity 
as  Defence  to  Crime,  455. 
/  It  has  been  several  times  decided  within  twelve  months, 

that  the  weight  of  testimony,  whether  of  experts  or  non-ex- 
perts, is  for  the  jury,  and  that  it  is  error  for  the  court  to  as- 
sume to  instruct  which  class  is  entitled  to  the  greater  weight. 
Fxdwider  v.  Ingels,  87  Ind.  414 ;  Vancalkenberg  v.  Vanvalk- 
enberg,  90  Ind.  433 ;  Elliott  v.  Russell,  supra;  Lawson  Expert 
and  Opinion  Ev.  154,  240;  Rogers  Expert  Testimony,  58, 
60,  61. 

The  trial  court  did  instruct  the  jury  very  plainly  that  if  the 
,  appellant  was  insane,  no  matter  from  what  cause,  he  was  en- 

titled to  an  acquittal.  Those  instructions  gave  him  tl\e  benefit 
of  all  causes  of  insanity,  and  necessarily  included  insanity 
from  the  use  of  intoxicaiing  liquors,  so  that  he  got  the  benefit 
of  all  that  is  now  claimed  for  him  upon  the  score  of  diseased 
mental  faculties  arising  from  the  use  of  intoxicating  drinks. 
The  instructions  fall  within  the  principle  laid  down  in  Harvey 
V.  State,  40  Ind.  516,  and  Sawyer  v.  State,  35  Ind.  80.  In  our 
former  opinion  we  referred  to  authorities  holding  that  vol- 
untary drunkenness  is  no  excuse  for  crime,  and  that  it  is  only 
insanity  that  renders  a  man  mentally  incapable  of  committing 
crime,  and  to  the  authorities  heretofore  cited  we  add  :  St4xte  v. 
Gut,  supra;  Kriel  v.  Oom.,  5  Bush,  362;  People  v.  GarhvU, 
17  Mich.  8 ;  MoKenzie  v.  State,  26  Ark.  334 ;  Bennett  v.  State, 
2  Mart.  &  Yerg.  133;  BosweWs  Case,  20  Grat.  860;  State  v. 
Cross,  27  Mo.  332  ;  State  v.  Tatro,  50  Vt.  483 ;  State  v.  Welch, 
21  Minn.  22;  rWeauth.  cited  4  Crim.  Law  Mag.  584  n. 

On  consultation  upon  the  petition  for  a  rehearing  some  dif- 
ference of  opinion  was  developed  as  to  the  correctness  of  the 
statement  in  the  original  opinion  that  it  was  not,  considered 
as  an  abstract  question,  error  to  refuse  the  instruction  em- 
bodying the  statutory  definition  of  mental  unsoundness,  and 
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we  have  concluded  to  so  fiir  modify  the  original  opinion  as  to 
leave  that  point  undecided^  and  to  place  our  decision^  so  far 
as  this  question  is  involved,  solely  on  the  ground  that,  even 
if  it  were  proper  to  give  such  an  instruction,  no  substantial 
error  was  committed  in  refusing  it  in  the  present  instance, 
because  the  whole  ground  of  mental  unsoundness  is  covered 
by  the  instructions  of  the  court.  Our  statute  provides  that 
"  the  Supreme  Court  shall  not  regard  technical  errors  or  de- 
fects or  exceptions,  *  *  which  did  not,  in  the  opinion  of  the 
Supreme  Court,  prejudice  the  substantial  rights  of  the  defend- 
ant." R.  S.  1881,  sec.  1891.  Where  the  whole  doctrine  upon 
a  subject  is  stated  in  the  instructions  of  the  court,  no  sub- 
stantial injury  is  done  the  defendant  by  refusing  to  give  a 
definition  in  the  language  of  the  statute.  Aside  from  this 
consideration,  the  rule,  as  stated  in  the  original  opinion,  has 
always  been  that  where  the  instruction  asked  is  substantially 
embodied  in  those  given  by  the  court,  there  is  no  error  in  the 
refusal.  • 

We  can  not  reverse  upon  the  evidence,  for  while  there  is 
evidence  opposing  the  conclusion  reached  by  the  jury,  there 
is  much  strongly  and  fully  supporting,  and  long  settled  rales 
require  us  to  sustain  the  verdict  in  such  cases. 

Petition  overruled. 

Filed  June  28, 1884. 


^- 
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Promissory  Note. — Ptyahk  in  Bank  in  this  State. — Inlcmd  BiU  of  Exchange, 
— Under  section  5506,  R.  S.  1881,  a  promissory  note  payable  to  order  or 
bearer  in  a  bank  in  this  State  is  negotiable  as  an  inland  bill  of  exchange, 
and  the  endorsee  of  such  a  note  for  a  valuable  consideration,  before  ma- 
turity and  without  notice,  takes  the  same  free  from  any  equities  or  de- 
fences which  might  exist  as  between  the  maker  and  the  payee  thereof. 

Same. — Defences. — Failure  of  Owwidero^ion.— jPo&c  Bepreaentations, —  Want  of 
Qm«i(2era(io7». — Error. — ^In  an  action  by  the  endorsee  against  the  maker 
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of  such  a  note,  it  is  error  to  sustain  a  demurrer  to  a  paragraph  of  an- 
swer, alleging  facts  which  show  tiiat  the  consideration  of  the  note  had 
wholly  failed  before  its  endorsement,  and  tliat  the  endorsee  had  knowl- 
edge of  such  facts  before  the  note  was  endorsed  to  him ;  and  such  ern)r 
is  not  rendered  harmless  because  of  tlie  fact  that  issues  were  joined  upon 
other  paragraphs  of  answer,  one  alleging  that  the  note  was  obtained 
from  the  maker  by  certain  false  and  fraudulent  representations,  and  the 
other  averring  that  the  note  was  executed  without  any  consideration 
therefor. 

FiiEADiNG. —  WiiOen  Instrument. — Copy. — Where  several  paragraphs  of  a 
pleading  are  founded  upon  the  same  written  instrument,  each  professing 
to  set  out  a  copy  thereof,  one  copy  filed  with  the  pleading  is  sufficient  for 
all  the  paragraphs. 

PEAcrriCE. — PUading  Rejected. — BiU  of  Exeeptionn. — Supreme  Court — "Where 
a  motion  to  reject  or  strike  out  a  pleading  is  suptaine<l,  jjuch  pleading 
will  constitute  no  part  of  the  record  of  the  cause  on  appeal  to  the 
Supreme  Court,  unless  it  is  made  so  by  bill  of  exceptions  or  by  an  order 
of  cou/t. 

Behearino  Denied. — Zollars,  J.,  dissents,  and  files  dissenting  opinion. 

From  the  Huntington  Circuit  Court. 

C  31.  Cobb  and  T.  G.  Smith,  for  appellant. 
J,  B.  Kenner  and  J.  L  Dille,  for  appellee. 

HoWK,  J. — This  was  a  suit  by  the  appellee,  as  endorsee, 
against  the  appellant,  as  the  maker,  of  a  promissory  note  pay- 
able to  order,  in  a  bank  in  this  State.  In  his  complaint,  the 
appellee  alleged,  among  other  things,  that  before  the  ma- 
turity of  the  note  he  purchased  the  same,  in  good  faith,  of 
the  payee  thereof,  paying  therefor  a  valuable  consideration, 
and  that  the  note  and  the  interest  thereon  were  due  and  un- 
paid. The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a 
special  verdict  was  returned,  in  substance,  as  follows : 

"  1st.  We,  the  jury,  find  that  the  note  sued  upon  was  exe- 
cuted by  John  J.  Scotten,  November  25th,  1881,  in  favor  of 
William  G.  Watkins,  and  assigned  by  endorsement  to  the 
plaintiff  on  the  30th  of  November,  1881. 

"  2d.  And  we  further  find  that  at  the  time  of  the  assign- 
ment, the  plaintiff  had  no  knowledge  of  any  fraud  in  the 
transaction,  or  of  any  defence  against  said  note. 
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"3d.  And  we  further  find  that  at  the  time  of  assignment, 
Eandolph  did  not  know  what  the  note  was  given  for,  and  did 
not  know  there  was  any  want  of  consideration  for  said  note. 

"  4th.  We  further  find  that  said  note  was  assigned  before 
it  was  due,  and  for  a  valuable  consideration. 

"  5th.  If,  upon  the  facts,  the  law  is  with  the  plaintiff*,  then 
we  find  for  the  plaintiff^,  and  assess  his  damages  at  the  sum 
of  three  hundred  and  seventy-six  dollars.  And  if  the  law  is 
with  the  defendant,  then  we  find  for  the  defendant." 

Upon  the  foregoing  special  verdict,  the  court  rendered 
judgment  for  the  appellee,  the  plaintiff*  below,  for  the  amount 
found  due  on  the  note  in  suit.  The  appellant  excepted  to  the 
judgment,  and,  his  motion  for  a  new  trial  having  been  over- 
ruled, he  has  appealed  from  such  judgment  to  this  court. 

The  first  error  complained  of,  in  argument,  by  the  appel- 
lant's counsel,  is  the  overruling  of  his  motion  for  an  order 
requiring  the  appellee  to  answer  more  fully  certain  interroga- 
tories, filed  with  appellant's  answer,  as  requested  in  such*mo- 
tion.  The  appellant's  motion  for  such  an  order  was  a  motion 
in  relation  to  collateral  matters,  and,  under  the  provisions  of 
section  650,  R.  S.  1881,  it  did  not  constitute  a  part  ot  the 
record,  unless  made  so  either  by  a  bill  of  exceptions  or  by 
an  order  of  the  court.  In  this  case,  the  appellant's  motion 
was  not  made  a  part  of  the  record  in  either  of  the  modes 
prescribed  by  the  statute.  It  follows,  therefore,  that  the  ap- 
pellant's motion  and  the  ruling  of  the  court  thereon  were 
not  properly  saved  in  the  record,  and  the  error  complained 
of  presents  no  question  for  our  decision. 

Appellant's  counsel  next  insist  that  the  trial  court  erred  in 
sustaining  appellee's  demurrer  to  the^ fourth  paragraph  of  ap- 
pellant's answer.  In  this  fourth  paragraph  of  answer,  the 
appellant  alleged,  in  substance,  that  the  consideration  for 
which  the  note  in  suit  was  given  had  wholly  failed,  in  this, 
that  the  payee  of  the  note,  William  G.  Watkins,  was  en- 
gaged in  the  marriage-dowry  insurance  business,  and  that  the 
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only  consideration  agreed  upon  by  the  payee  and  appellant 
for  the  note  was  that  the  Allen  County  Marriage  Benefit  As- 
sociation should  issue  and  deliver  to  appellant  a  certificate 
for  one  hundred  and  twenty  shares  of  stock,  within  thirty 
days  from  the  date  of  such  not-e,  as  shown  by  "  Exhibit  A/' 
filed  with  and  made  part  of  said  paragraph  of  answer;  that 
no  such  certificate  was  so  issued  by  said  association,  or  de- 
livered to  appellant,  and  that  appellee  had  knowledge  thereof 
before  he  received  the  note  in  suit.     Wherefore,  etc. 

"Exhibit  A,"  which  is  filed  with  and  made  part  of  the 
fourth  paragraph  of  auswer,  is  in  the  words  and  figures  fol- 
lowing, to  wit:  "  Receipt  for  application  and  payment  of  first 
assessment  on  stock.  Huntington,  Ind.,  November  20th,  A. 
D.  1881.  Received  of  J.  J.  Scotten  an  application  and  the 
sum  of  360  dollars,  being  first  assessment  on  120  shares  of 
benefit  stock  in  the  Allen  County  Marriage-Benefit  Associa- 
tion, of  Fort  Wayne,  Ind.  It  is  agreed  and  understood  that 
should  said  association  neglect  or  fail  to  issue  a  certificate 
therefor  within  thirty  days  from  the  date  of  receiving  appli- 
cation, the  amount  herein  named  shall  be  returned  to  said  ap- 
plicant. Applicant  will  please  notify  the  secretary  should 
the  certificate  not  be  received  within  thirty  days  from  date 
thereof  (Signed)         Wm.  G.  Watkins,  Agent." 

We  are  of  the  opinion  that  the  court  erred  in  sustaining 
appellee's  demurrer  to  the  fourth  paragraph  of  appellant's 
answer.  Upon  the  facts  alleged  therein,  if  they  are  true,  and 
the  demurrer  admits  their  truth,  it  is  clear  that  the  consider- 
ation of  the  note  in  suit,  if  it  ever  had  any  legal  consideration, 
had  wholly  failed  at  the  time  and  before  the  appellee  received 
the  same,  of  which  failuie  he  then  had  knowledge.  It  is  true 
that  the  note  in  suit,  under  the  provisions  of  section  5506,  R. 
S.  1881,  in  force  since  July  5th,  1861,  was  negotiable  as  an 
inland  bill  of  exchange,  and  that  the  payee  and  endorsee 
thereof  might  recover,  as  in  case  of  such  bills.  It  is  true, 
also,  that  the  purchaser  and  endorsee  for  a  valuable  conaid- 
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eratioD,  before  maturity  and  without  notice,  of  such  a  note 
as  the  one  in  suit,  will  take  such  note  free  from  any  equities 
or  defences  which  might  exist  as  between  the  maker  and  payee 
thereof.  Murphy  v.  Lucas,  58  Ind.  360 ;  Zook  v.  Simonson, 
72  Ind.  83 ;  Euddell  v.  Fhalor,  72  Ind.  533  (37  Am.  R.  177) ; 
Goffing  V.  Hardy,  86  Ind.  369. 

It  is  certain,  we  think,  that  the  facts  stated  in  the  fourth 
paragraph  of  answer  would  have  constituted  a  complete  de- 
fence to  any  suit  on  the  note  by  Watkins,  the  payee  thereof. 
When  it  was  alleged  that  the  appellee,  as  endorsee  of  Wat- 
kins,  before  he  received  the  note  in  suit,  had  knowledge  of 
the  facts  constituting  the  appellant's  defence  to  any  action 
brought  by  Watkins,  the  payee  of  the  note,  the  paragraph  of 
answer  became  a  good  defence  to  appellee's  suit  onthe  note. 
But  the  appellee's  counsel  say  that  the  paragraph  was  bad, 
because  ''  the  complaint  alleges  that  the  note  was  endorsed  to 
appellee  for  a  valuable  consideration,  before  maturity,  and  in 
good  faith,''  Counsel  italicize  the  words  "  good  faith ; "  but 
the  averment  that  the  note  was  endorsed  in  good  faith  is  hardly 
the  averment  of  a  fact.  It  is,  as  it  seems  to  us,  the  averment 
of  fi  conclusion  which  the  law  might,  or  might  not,  draw  from 
the  facts  attendant  upon  the  endorsement  of  the  note.  If  the 
appellee  had  received  the  note,  as  its  endorsee,  in  the  ordinary 
course  of  business,  for  value,  before  maturity  and  without  no- 
tice of  any  equities  or  defences  existing  between  the  maker 
and  the  payee  thereof,  the  legal  conclusion  from  these  &cts 
would  be  that  the  appellee  was  the  holder  of  the  note  in  good 
faith.  Under  the  civil  code  facts  must  be  pleaded  and  not  con- 
clusions of  law.  Section  338,  R.  S.  1881.  Besides,  it  can 
not  be  said,  we  think,  that  the  averment  of  "  good  faith  "  is 
equivalent  to  the  averment  that  the  endorsee  took  the  note 
without  notice  of  the  maker's  defences. 

It  is  claimed  by  appellee's  counsel  that  'Hhis  paragraph  is 
bad  and  might  have  been  struck  out,  for  the  further  reason 
that  the  same  defence  was  raised  by  the  second  and  third  par- 
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agraphs."  In  this  position  we  think  counsel  are  mistaken. 
The  substance  of  the  second  paragraph  of  answer  was  that 
the  note  in  suit  was  obtained  from  appellant  by  certain  false 
and  fraudulent  representations;  and  in  the  third  paragraph  it 
was  alleged  that  the  note  was  executed  without  any  consider- 
ation therefor.  The  fourth  paragraph  of  answer,  as  we  have 
seen,  stated  as  a  defence  to  the  suit  that  the  consideration  of 
the  note  had  wholly  failed.  We  can  not  hold,  therefore,  that 
the  error  of  the  court  in  sustaining  the  demurrer  to  the  fourth 
paragraph  of  answer  was  a  harmless  error,  or  that  the  appel- 
lant was  not  injured  thereby;  because  it  is  clear  that  evi- 
dence which  would  have  fully  sustained  the  fourth  paragraph 
might  have  wholly  failed  to  sustain  the  allegations  of  either 
the  second  or  third  paragraph  of  the  answer. 

"  Finally,"  appellee's  counsel  say,  "  the  fourth  paragraph 
of  answer  was  bad,  for  the  reason  that  the  plea  refers  to  and 
makes  a  certain  paper  an  exhibit  which  was  not  filed  with  the 
paragraph."  A  copy  of  the  same  paper,  as  "  Exhibit  A,"  was 
filed  with  and  made  part  of  the  second  paragraph  of  answer, 
and  appears  in  the  record  immediately  following  the  third 
paragraph  of  answer.  The  same  copy  of  the  same  paper,  by 
the  same  description,  was  made  part  of  the  fourth  paragraph ; 
but  only  one  copy  appears  in  the  record.  Upon  the  point  now 
made  by  appellee's  counsel,  in  3Iaxwell  v.  Brooks,  54  Ind.  98, 
this  court  said :  "  Where  more  parascraphs  than  one  are  based 
upon  a  written  instrument,  each  professing  to  set  out  a  copy, 
one  copy  is  sufficient.  To  require  more  would  subserve  no 
good  purpose,  but  would  unnecessarily  increase  expense  and 
encumber  the  record." 

The  demurrer  to  the  fourth  paragraph  of  answer  ought  to 
have  been  overruled. 

Appellant's  counsel  also  complain  of  the  decision  of  the 
court  in  sustaining  appellee's  motion  to  strike  out  his  cross 
complaint.  The  record  fails  to  show  that  either  the  motion 
or  the  cross  complaint  was  made  part  thereof  by  a  bill  of 
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excoptions  or  by  an  order  of  the  court.  Where  a  pleading 
or  a  part  thereof  is  struck  out  below,  it  will  thereafter  con- 
stitute no  part  of  the  record  of  the  cause  unless  it  is  made 
a  part  thereof  by  a  bill  of  exceptions  or  by  an  order  of  court. 
This  rule  is  settled  by  many  decisions  of  this  court.  School 
Town  of  Princeton  v.  Gebharty  61  Ind.  187 ;  Berlin  v.  Oglesbee, 
65  Ind.  308;  Peck  v.  Board,  etc^  87  Ind.  221.  The  error, 
therefore,  if  it  be  such,  is  not  properly  saved  in  the  record, 
and  is  not  considered. 

The  other  errors  complained  of  arise  under  the  alleged  er- 
ror of  the  court  in  overruling  the  motion  for  a  new  trial,  and 
as  they  may  not  occur  again,  we  need  not  now  consider  them. 

The  judgment  is  reversed,  with,  costs,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
fourth  paragraph  of  answer,  etc. 

Filed  Oct.  31,  1883.    Petition  for  a  rehearing  overruled  June  21,  1884. 

Dissenting  Opinion  on  Petition  for  a  Rehearing. 

ZoLLARS,  J. — Upon  a  more  careful  examination  of  the 
record,  I  am  satisfied  that  the  petition  for  a  rehearing  ought 
to  be  granted. 

It  may  be  admitted  that  the  fourth  paragraph  of  answer 
states  sufficient  facts  to  withstand  the  demurrer,  and|  that 
there  was  technical  error  in  sustaining  the  demurrer  thereto. 
Yet  the  error,  as  I  regard  it,  was  entirely  harmless  to  ap- 
pellant. Our  duty  in  such  cases  is  clearly  fixed  by  the  stat- 
ute and  repeated  decisions  of  this  court. 

The  statute  provides  that  "  No  judgment  shall  be  stayed 
or  reversed,  in  whole  or  in  part,  by  the  Supreme  Court^  for 
any  defect  in  form,  variance,  or  imperfections  contained  in  the 
record j  pleadings,  process,  entries,  returns,  or  other  proceed- 
ings therein,  which  by  law  might  be  amended  by  the  court 
below,  but  such  defects  shall  be  deemed  to  be  amended  in  the 
Supreme  Court;  nor  shall  any  judgment  be  stayed  or  re- 
versed, in  whole  or  in  part,  where  it  shall  appear  to  the  court 
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that  the  merits  of  the  cause  have  been  fairly  tried  and  deter- 
mined in  the  court  below."     Section  658,  R.  S.  1881. 

It  has  often  been  held  by  this  court,  as  was  held  in  the  case 
of  Traylor  v.  Dykins,  91  Ind.  229,  that  "A  judgment  will  not 
be  reversed  by  the  Supreme  Court,  for  an  error  in  sustaining 
a  demurrer  to  a  paragraph  of  answer,  when  it  appears  that  all 
the  evidence,  admissible  under  such  paragraph,  is  also  admis- 
sible under  another  paragraph  of  answer  remaining  in  the 
record.  Such  an  error  is  a  harmless  one."  Wolf  v.  Scho- 
fiddj  38  Ind.  175;  Works  Pr.,  section  537,  and  cases  cited; 
Rowe  v.  Major,  92  Ind.  206 ;  Heshion  v.  Julian^  82  Ind.  676. 
Let  us  apply  the  rule  of  the  statute,  and  the  cases,  to  the 
case  before  us. 

The  answer  consisted  of  a  general  denial  and  three  afiSrma- 
tive  pleas.  A  demurrer  was  overruled  to  the  second  and 
third,  and  sustained  to  the  fourth.  For  the  alleged  error  in 
sustaining  the  demurrer  to  the  fourth  the  judgment  was  re- 
versed. This  answer  is  as  follows :  "  The  defendant,  for 
further  answer  to  plaintiff^s  complaint,  says  the  considera- 
tion for  which  said  note  was  executed  has  wholly  failed  in 
this,  to  wit,  that  the  payee  of  said  note  *  *  *  was  engaged 
in  the  marriage-dowry  insurance  business,  and  the  only  con- 
sideration agreed  upon  by  said  payee  and  this  defendant,  for 
said  note,  was  that  the  Allen  County  Marriage  Benefit  Asso- 
ciation should  issue  and  deliver  to  defendant,  a  certificate  for 
one  hundred  and  twenty  shares  of  stock  therein,  within  thirty 
days  from  date  of  said  note,  as  shown  by  *  Exhibit  A,'  filed 
as  a  part  hereof;  that  no  certificate  was  so  issued  by  said  as- 
sociation, nor  delivered  to  defendant,  and  that  plaintiff  had 
knowledge  thereof  before  he  received  said  note,  ^yhere- 
fore  defendant  demands  judgment  for  his  costs,  and  other 
proper  relief" 

The  second  auswer,  after  many  averments  as  to  the  repre- 
sentations made  and  means  used  to  induce  appellant  to  exe- 
cute the  note,  refers  to  the  exhibit  filed  with  it,  which  is  the 
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same  as  that  referred  to  in  the  fourth  answer.  The  exhibit 
is  set  out  in  full  in  the  opinion. 

Following  the  reference  to  the  exhibit^  it  is  averred  further 
as  follows :  ^'And  at  the  time  said  receipt  was  so  executed,  it 
was  agreed  by,  and  in  it  expressed,  that  in  the  event  that  said 
association  neglected  or  failed  to  issue  a  certificate  upon  said 
application  herein  mentioned,  within  thirty  days  thereafter, 
then  the  note  so  signed  by  defendant,  in  lieu  of  money  paid, 
as  therein  set  out,  was  to  be  returned  to  him,  and  its  delivery 
and  execution  was  not  to  be  absolute  until  he  received  such 
shares  of  stock,  all  of  which  plaintiff  well  knew.  *  *  *  And 
defendant  further  avers  that  said  association  never  issued  said 
stock,  or  any  part  thereof,  nor  delivered  the  same  to  defend- 
ant, but  before  the  expiration  of  the  thirty  days  aforesaid, 
said  pretended  association  had  surrendered  all  its  franchises, 
or  pretended  franchises,  and  entirely  disbanded  and  ceased  to 
exist,''  etc. 

It  will  be  noticed  that  this  answer  refers  to  the  same  ex- 
hibit as  the  fourth,  and  the  averments  in  relation  to  the  con- 
sideration, the  promise  of  the  stock  and  the  failure  to  deliver 
it,are  substantially  the  same  aain  the  fourth  answer.  Every 
fact  set  up  in  the  fourth  answer  was  clearly  admissible  under 
the  second ;  if  one  shows  a  failure  of  consideration,  clearly  the 
other  does.  Each  was  pleaded  as  a  bar  to  the  action.  The 
only  possible  distinction  that  can  be  made  is,  that  in  the  fourth 
answer  it  is  styled  as  a  plea  of  failure  of  consideration,  while 
the  second  is  pleaded  generally  as  a  defence  to  the  action. 
The  code  requires  that  the  facts  shall  be  stated  in  a  pleading. 
When  these  are  stated,  the  plea  will  be  judged  by  the  facts  so 
stated,  and  not  by  what  the  plea  may  be  styled.  The  facts 
stated  in  the  fourth  answer  being  admissible  under  the  sec- 
ond, the  sustaining  of  the  demurrer  to  the  fourth  was,  under 
the  authorities  above  cited,  a  harmless  error. 

If,  therefore,  appellant  did  not  introduce  proof  of  those 
facts,  if  he  had  any,  it  was  clearly  his  own  fault.     It  may  be 
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observed  in  passing  that  it  is  very  apparent  from  the  special 
verdict  of  the  jury  that  appellant  was  allowed  to  introdace 
his  evidence  in  support  of  the  &cts  set  up  in  the  answers ; 
and^  more  than  this^  appellant^s  testimony^  with  the  testimony 
of  the  other  witnesses,  is  in  the  record.  Appellant  was  al- 
lowed to  and  did  testify  fully,  and  detailed  the  whole  trans- 
action ;  identified  the  exhibit  filed  with  the  answers,  which  was 
read  in  evidence,  and  stated  that  he  had  never  received  the 
certificate  of  stock.  It  is  very  apparent  that  he  stated  all  that 
he  could  state,  or  could  have  stated,  had  the  fourth  answer 
been  in. 

The  error  in  sustaining  the  demurrer  was  a  harmless  error 
for  another  reason,  and  that  is,  that  in  no  possible  way  could 
the  result  have  been  different.  The  note  was  commercial  paper, 
as  stated  in  the  opinion ;  hence,  if  appellee  was  an  innocent 
purchaser,  for  value,  before  maturity,  his  right  to  recover 
would  not  in  any  way  be  affected  by  the  defence  set  up  in  the 
fourth  answer.  It  is  averred  in  the  second  answer  that  he  was 
not  such  innocent  purchaser.  Appellant  was  allowed  to  in- 
troduce his  evidence  to  prove  that  averment.  In  that  he  failed, 
as  the  jury  found  in  the  special  verdict  that  he  was  an  inno- 
cent purchaser,  for  value,  and  before  maturity.  That  finding 
in  this  case  is  conclusive.  This  court  has  no  right  to  assume 
or  presume  that  by  another  trial  appellant  can  produce  a  dif- 
ferent result  as  to  that  fact,  and  it  will  not  reverse  the  judg- 
ment to  give  him  the  opportunity  of  attempting  it.  It  should 
rather  be  presumed  that  upon  another  trial  the  jury  would 
again  find  that  appellee  was  an  innocent  purchaser.  Why, 
then,  reverse  the  judgment  to  let  in  a  defence  which  in  no 
possible  event  could  be  a  defence  against  appellee's  right  to 
recover? 

It  has  recently  been  held  by  this  court  that  the  exclusion 
of  proper  evidence,  which  could  not  have  changed  the  result, 
is  a-harraless  error.     Bunnell  v.  Stud^ebaker,  88  Ind.  338. 

So,  too,  it  has  been  held  that  the  overruling  of  a  demurrer 
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to  a  bad  answer  is  a  harmless  error  when  it  appears  by  the 
answers  of  the  jury  to  interrogatories  that  the  verdict  was 
found  against  the  plaintiif  upon  other  issues.  Olda  v.  Mod- 
erwdl,  87  Ind.  582.  So,  it  has  been  held  that  a  judgment 
which  is  clearly  right  upon  the  evidence  will  not  be  reversed 
because  erroneous  instructions  may  have  been  given.  Mand 
V.  TraU^  92  Ind.  521.  See,  also,  Wright  v.  McLarinarty  92 
Ind.  103.  And  so,  the  sustaining  of  a  demurrer  to  an  answer, 
when  the  finding  of  the  jury  shows  that  the  facts  therein  set 
up  could  not  affect  the  plaintiff's  right  of  recovery,  should  be 
held  to  be  harmless. 

It  may  be  hard  for  appellant  to  pay  the  note,  having  re- 
ceived no  valuable  consideration ;  so,  too,  it  would  be  a  hard-, 
ship  upon  appellee  to  lose  the  money  which  in  good  faith  he 
paid  for  the  note.  He  had  no  knowledge  of  any  defence  to 
the  note,  and  can  not  possibly  be  charged  with  any  wrong  or 
negligence  in  its  purchase.  As  between  him  and  appellant,* 
appellant  is  in  the  wrong.  By  his  negligence  or  stupidity  the 
note  was  executed ;  it  was  commercial  paper ;  appellee  had 
the  right  to  and  did  buy  it  in  good  faith.  If  either  party 
should  lose,  it  should  be  appellant,  who  made  the  loss  possible. 

Filed  June  21, 1884. 


No.  11,755. 

The  State  v.  Chandler. 

Criminal  Law. —  FomiaUion. —  AduUery.  —  Indictment.  — An  indictment, 
charging  that  at,  etc.,  on,  etc.,  C,  a  married  man  and  B.,  an  unmat*- 
ried  woman,  said  C.  and  B.  not  being  then  and  there  married  to.  each 
other,  did  unlawfully  live  and  cohabit  together  as  man  and  wife,  is  good 
under  section  1991,  R.  S.  1881. 

From  the  Monroe  Circuit  Court. 

F.  T.  Tlord,  Attorney  General,  and  J.  E,  Henley^  for  the 
State. 

J,  H,  Louden  and  R,  W,  Miers,  for  appellees. 
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Elliott,  C.  J. — The  court  below  sustained  appellee's  mo- 
tion to  quash  the  indictment,  and  the  State  appeals. 

The  charging  part  of  the  indictment  reads  as  follows :  "  One 
William  Chandler,  late  of  said  county,  on  the  14th  day  of 
August,  A.  D.  1883,  and  on  divers  other  days  and  times,  as 
well  before  as  after  that  date,  and  previous  to  this  present- 
ment, at  said  county  and  State  aforesaid,  being  a  married  man 
and  having  a  lawful  wife  then  living,  and  Grace  Beeman,  at 
the  time  being  unmarried,  and  Grace  Beeman  and  said  Chan- 
dler, not  being  married  to  each  other,  did  then  and  there  dur- 
ing said  time  iinlawfully  live  and  cohabit  together  as  man 
and  wife/'  The  statute  on  which  the  prosecution  is  based 
reads  thus :  "  Whoever  cohabits  with  another  in  a  state  of 
adultery  or  fornication  shall  be  fined  in  any  sum  not  exceed- 
ing five  hundred  dollars,  and  imprisoned  in  the  county 
jail  not  exceeding  six  months."  The  objection  to  the  in- 
dictment is  that  it  does  not  charge  that  the  defendant  and 
Grace  Beeman  lived  together  in  a  state  of  fornication  or  in  a 
state  of  adulterv. 

It  has  been  many  times  decided  that  the  general  rule  is 
that  if  the  offence  is  charged  either  in  the  language  of  the 
statute,  or  in  language  of  like  import  and  equivalent  mean- 
ing, the  indictment  will  be  held  good.  In  the  present  case 
the  language  used  is  not  that  of  the  statute,  and  the  question 
is  whether  that  employed  is  equivalent  to  that  found  in  the 
statute. 

The  term  cohabit  has  not  such  a  broad  and  certain  mean- 
ing as  that  annexed  to  it  by  the  State.  The  word  is  not  one 
»f  a  certain  meaning,  for  the  lexicographers  define  it  to  mean 
"  to  dwell  with  another  in  the  same  place ; "  "to  live  together 
as  husband  and  wife."  Worcester's  Diet. ;  Webster's  Diet. 
Bouvier  says:  *'The  word  does  not  include,  in  its  significa- 
tion, necessarily,  the  occupying  the  same  bed ;  1  Haag.  Cons. 
144;  4  Paige  Ch.  425;  though  the  word  is  popularly,  and 
sometimes  in  statutes,  used  in  this  latter  sense;  20  Mo.  210; 
Bishop  Mar.  and  Div.,  section  506,  n.      *      *      Used  with- 
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out  reference  to  the  relation  of  the  parties  to  each  other  as 
husband  and  wife,  or  otherwise."  The  word,  considered  apart 
from  the  words  with  which  it  is  associated,  can  not,  then,  be 
taken  as  equivalent  to  the  language  of  the  statute,  for  it  can 
not  be  inferred  from  the  use  of  the  word  that  the  parties  were 
guilty  of  adultery  or  fornicatiou.  The  statute  itself  employs 
the  word  in  the  sense  of  living  together,  but  does  not  annex 
to  it  the  signification  claimed.  The  word  as  used  in  the  stat- 
ute does  not  signify  a  state  of  adultery  or  fornication,  for  the 
words  with  which  it  is  associated  forbid  such  an  interpreta- 
tion. The  rule  is  that  every  word  of  a  statute  shall  be  given 
force  unless  in  so  doing  violence  is  done  to  the  intention  of 
the  Legislature. 

It  is,  however,  contended  that  the  words  "as  man  and 
wife,"  give  to  the  word  cohabit  a  jn:^ani:^g  equivalent  to  that 
•conveyed  by  the  words  "  in  a  sliite  cf  fornication."  We  are 
inclined  to  think  that  tiiis  conljiilion  bliould  prevail.  The 
word  "  cohabit "  is,  as  we  have  se{^n,  a  word  suseeptible  of 
meaning  a  dwelling  together  ?.3  hn  Ixind  and  wif »,  and  we 
think  that  the  language  with  v.hich  it  is  a-.soeiiited  in  the  in- 
dictment does  give  it  this  meau-ing.  If  the  v/ord  "cohabit" 
had  a  fixed  and  definite  meaning,  it  miglit  be  that  a  difTorent 
rule  would  prevail,  but  it  is  capable  of  two  or  more  mean- 
ings, and  one  meaning  of  which  it  is  susceptible  is  that  which 
the  words  with  which  it  is  associated  assign  to  it,  namely,  liv- 
ing together  as  husband  and  wife. 

Taking  the  whole  indictment  into  consideration,  we  think 
it  charges  the  offence  of  cohabiting  in  a  ptatc  of  fornication. 

The  rule  in  this  State  is  tliat  sexr.al  Iiitereonrse  1  c  twc^'U  a 
man,  whether  parried  or  not.  and  an  unmarried  v.oman,  is 
fornication.  Hood  v.  State,  56  Ind.  2G3  (2G  Am.  R.  21).  The 
relation  and  status  of  the  appellant  and  Grace  Bceman  are 
shown,  and  as  a  conclusion  of  law  the  court  can  adjud^;©  that 
sexual  intercourse  between  them  constituted  fornication. 

The  indictment  is  in  form  like  a  precetlcnt  given  in  a  work 
Vol.  96.-38 
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on  criminal  law,  and  the  reasoning  in  one  of  our  cases  goes 
far  to  sustain  it.  Moore  Criin.  Law,  section  609;  State  v. 
JohnsoTiy  69  Ind.  85.     Judgment  reversed. 

Filed  June  28,  1884. 


No.  11,130. 

|iS_«5  McCarty,  Administrator,  v.  Waterman. 

Practice. — Striking  otU  Testimony. — (hemding  Motion, — Error. — There  is  no- 
error  in  overruling  the  plalntiflf's  motion  to  strike  out  the  entire  testi- 
mouj  of  a  witness,  of  which  he  can  be  heard  to  complain,  when  it  ap- 
pears that  he  elicited  and  introduced  much  of  the  testimony  of  such 
witness.     His  motion  was  too  comprehensive. 

Same. — Instructions. — Where  all  the  instructions  contain  a  fair  and  cor- 
rect statement  of  the  law  applicable  to  the  issues  and  the  evidence,  and 
are  not  calculated  to  mislead,  the  judgment  will  not  be  reversed  thereon,, 
even  though  one  of  them,  standing  alone,  might  seem  to  be  erroneous. 

Same. —  Weight  of  Evidence. — Supreme  Court. — The  verdict  will  not  be  dis- 
turbed  by  the  Supreme  Court  on  the  mere  weight  of  the  evidence. 

From  the  Hamilton  Circuit  Court. 

A.  F.  ShirtSy  Gr.  Shirts  and  TT.  iJ.  Fertig,  for  appellant. 
2).  Mo88y  R.  R.  Stephenson  and  H.  A.  Lee,  for  appellee. 

HowK,  J. — This  is  the  second  time  this  cause  has  been  be- 
fore  this  court.  When  it  was  first  here,  the  opinion  and 
judgment  of  this  court  are  reported  under  the  title  of  J/c- 
Oarty  v.  Waterman,  84  Ind.  550. 

The  suit  was  brought  by  the  appellant,  as  the  administra- 
tor of  the  estate  of  Abraham  Waterman,  deceased,  against 
the  appellee  a  son  of  the  decedent,  as  an  executor  de  son  toi^t 
of  such  estate.  The  appellee  answered  by  a  general  denial 
of  the  appellant's  complaint.  On  the  former  appeal,  this 
court  held,  in  substance,  that  the  trial  court  had  erred  in  ad- 
mitting in  evidence,  over  the  appellant's  objection,  a  certain 
written  instrument  executed  by  and  between  the  decedent,  in 
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his  lifetime,  and  the  appellee,  upon  the  ground  that  such  in- 
strument, in  so  far  as  the  decedent  was  concerned,  was  testa- 
mentary in  its  nature,  and,  not  having  been  attested  by  two 
subscribing  witnesses,  was  void  and  inoperative  for  any  pur- 
pose. For  this  error,  the  judgment  below  was  then  reversed 
and  the  cause  remanded  for  a  new  trial. 

Without  any  material  change  in  the  pleadings  or  issues, 
the  cause  was  again  tried  by  a  jury,  and  a  verdict  was  again 
returned  for  the  appellee,  the  defendant  below.  Over  the  ap- 
pellant's motion  for  a  new  trial,  judgment  was  rendered 
against  him  for  the  appellee's  costs. 

Error  is  assigned  here  by  the  appellant,  which  calls  in 
question  the  decision  of  the  circuit  court  in  overruling  his 
motion  for  a  new  trial. 

We  will  consider  and  pass  upon  the  several  reasons  for  a 
new  trial,  insisted  upon  in. argument  on  behalf  of  the  ap- 
pellant, in  the  inverse  order  in  which  his  counsel  have  dis- 
cussed them.  After  one  Silas  Helms,  a  witness  for  the  ap- 
pellee, had  testified  fully  in  the  cause,  on  his  direct  and  cross- 
examination,  the  appellant's  counsel  moved  the  court  "  to  or- 
der the  testimony  of  this  witness  struck  from  the  record,  for 
the  reason  that  the  written  contract  referred  to  is  the  best 
evidence  of  what  the  contract  was,  and  for  the  reason  that 
the  testimony  is  incompetent,  irrelevant  and  immaterial,  and 
for  the  further  reason  that  his  testimony  shows,  if  there  was 
any  contract,  it  relates  to  the  disposition  of  his  property  after 
his  death."  To  this  motion,  as  shown  by  the  bill  of  excep- 
tions, the  court  responded  as  follows:  "All  that  pertains  to 
the  contract  is  not  competent ;  all  the  conversation  he  refers 
to  with  the  old  gentleman,  in  reference  to  having  turned  over 
property  to  this  defendant,  is  proper.''  The  appellant  seems 
to  have  regarded  what  the  court  thus  said,  as  an  overruling  of 
his  motion  to  strike  out  the  testimony  of  the  witness,  Helms; 
for  he  excepted  to  it  as  such  ruling  and  assigned  it  as  cause 
for  a  new  trial,  in  his  motion  therefor.    It  seems  to  us,  how- 
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ever,  that  the  court  actually  sustained  so  much  of  the  appel- 
lant's motion  to  strike  out  as  he  had  assigned  even  an  ap- 
parently sufficient  reason  for.  He  can  not  be  permitted  to 
treat  what  the  court  said  as  an  overruling  of  his  motion,  and 
claim  thereon  that  the  court  erred  in  overruling  his  motion 
for  a  new  trial.  Besides,  the  court  would  have  been  justified, 
we  think,  if  it  had  overruled  in  express  terras  the  appellant's 
motion  to  strike  out  the  testimony  of  Helms,  for  the  reason 
that  the  motion  was  entirely  too  broad.  Much  of  such  tes- 
timony was  elicited  by  the  appellant's  own  questions  to  the 
witness,  and  surely  he  had  no  right  to  ask  that  this  testimony 
should  be  struck  out,  nor  to  complain  of  the  court's  refusal 
to  strike  it  out. 

Appellant's  counsel  also  claim  that  the  trial  court  erred  in 
giving  the  jury,  at  the  appellee's  roqaest,  the  following  in- 
struction :  *'A  written  contract  can  be  changed  or  modified 
by  a  subsequent  parol  agreement,  and  such  modification  or 
change  may  be  proven  by  the  declarations  of  the  parties 
thereto;  and  any  declarations  or  statenionts,  if  any,  made  by 
the  old  gentleman  in  his  lifetime,  in  relation  to  the  disposi- 
tion of  his  property,  can  be  considered  by  you  in  determin- 
ing whether  the  written  contract  was  changed  or  modified, 
or  not." 

In  discussing  the  alleged  error  of  the  court,  in  giving  this 
instruction,  the  appellant's  counsel  first  dissect  and  separate 
it  into  what  they  call  "  three,  distinct  propositions."  They 
tluMi  atlack  each  one  of  those  propositions  separately,  and 
reaeli  the  conclusion  that  each  of  them,  separately  consid- 
ered, is  erroneous.  The  court  gave  the  jury,  of  its  own  mo- 
tion, two  instructions,  and  two  at  the  appellant's  request,  and 
two  others  at  the  appellee's  request,  besides  the  one  above 
quoLed.  It  is  well  settled  by  the  decisions  of  this  court,  that 
tlie  iL^t ructions  of  the  court  to  a  jury  ought  to  and  must  be 
construed  with  reference  to  each  other,  and  as  an  entirety ; 
ana  If  the  instructions,  thus  construed,  present  the  law  cor- 
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rectly  and  are  not  calculated  to  mislead  the  jury,  the  judg- 
ment will  not  be  reversed  thereon.  Eggleston  v.  CasHe,  42 
Ind.  531 ;  Kirland  v.  State,  43  Ind.  146  (13  Am.  R.  386)  j 
McCuUey  v.  State,  62  Ind.  428.  Applying  this  doctrine  to  the 
case  in  hand,  we  have  no  difficulty  in  reaching  the  conclusion 
that  there  is  no  such  error,  in  the. instruction  above  quoted,  as 
will  authorize  or  justify  the  reversal  of  the  judgment  below. 

One  other  question  is  discussed  by  the  appellant's  counsel, 
in  their  elaborate  brief  of  this  cause,  and  that  is  the  alleged 
insuflBciency  of  the  evidence  to  sustain  the  verdict.  There 
is  legal  evidence,  appearing  in  the  record,  which  tends  to  sus- 
tain the  verdict  on  every  material  point.  In  such  a  case, 
this  court  will  not  attempt  to  weigh  the  evidence  or  to  deter- 
mine its  preponderance.  The  reasons  for  this  rule  of  prac- 
tice have  been  so  often  given,  in  the  decisions  of  this  court, 
they  need  not  be  repeated  here.  ComeliuB  v.  Goughlin^  86 
Ind.  461,  and  cases  cited. 

The^motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jane  28, 1884. 


No.  11,768. 

Morris,  Auditor,  v.  The  State,  ex  rel.  Brown,  Clerk. 

County  AuDrroR. — Clothing  far  Insane. — Allowance  by  County  Commiaaumers. 
— Statute  Construed.— Rfpeal  of  Statute. — When  clothing  has  been  purchased 
in  good  faith  by  the  clerk  for  an  insane  person,  as  directed  by  section 
2856,  R.  S.  1881,  it  is  the  duty  of  the  county  auditor  to  draw  a  warrant 
for  the  amount  thereof  upon  the  clerk's  certificate,  and  it  is  not  necessary 
that  the  claim  shall  be  presented  for  allowance  to  the  board  of  com- 
missioners. This  statute,  inasmuch  as  it  relates  to  a  special  subject,  is 
not  repealed  by  subsequent  general  statutes  requiring  claims  to  be  pre- 
sented for  allowance  to  the  board. 

From  the  Henry  Circuit  Court. 

J.  H.  Mellett  and  JE  JJ.  Bundy,  for  appellant. 
F.  W.  FUzhughy  for  appellee. 
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Elliott,  C.  J. — The  relator  is  the  clerk  of  Henry  county, 
and  sued  out  a  writ  of  mandamus  to  compel  the  appellant,  the 
auditor  of  that  county,  to  issue  a  warrant  for  forty-eight  dol- 
lars for  money  expended  for  the  purchase  of  clothing  for  an 
insane  man,  at  the  time  an  inmate  of  the  hospital  for  the  in- 
sane. The  purchase  was  made  by  the  clerk  upon  the  requisi- 
tion of  the  superintendent  of  the  hospital. 

The  ruling  question  in  the  case  is  this :  Is  the  county  au- 
ditor bound  to  issue  his  warrant  upon  a  claim  of  the  charac- 
ter described,  without  its  having  been  presented  to  and  al- 
lowed by  the  board  of  county  commissioners? 

It  is  decided  in  Pfaffv.  State,  ex  rcL,  94  Ind.  529,  that  where 
there  is  no  specific  provision  for  the  auditing  of  claims,  they 
must  be  presented  to  and  allowed  by  the  commissioners,  and 
that  unless  allowed  by  that  body  the  auditor  is  not  bound  to 
draw  his  warrant  for  them.  The  general  rule,  therefore,  is 
that  all  claims  must  be  presented  to  the  commissioners  for  al- 
lowance, and  the  exceptions  to  the  rule  are  the  cases  in  which 
a  specific  duty  to  allow  and  audit  claims  is  by  law  imposed 
upon  the  auditor.  Whether  the  clerk  had  a  right  to  the  writ 
sued  for  must,  therefore,  depend  upon  whether  the  claim  de- 
scribed is  one  specifically  provided  for  by  law. 

In  our  opinion  the  present  case  is  an  exception  to  the  gen- 
eral rule.  Our  reason  for  this  conclusion  is  that  the  statute 
makes  it  the  duty  of  the  clerk  to  purchase  clotliing  for  an  in- 
sane person,  and  imposes  upon  the  auditor  the  duty  of  audit- 
ing the  claim  upon  the  certificate  of  the  clerk.  R.  S.  1881, 
section  2856.  The  statutory  provision  is,  that  "  payment  for 
the  same"  (that  is,  for  clothing  purchased  by  the  clerk)  "shall 
be  made  out  of  the  county  treasury,  upon  certificate  of  the 
<;lerk  and  order  of  the  county  auditor."  It  is  evident  that 
the  Legislature  intended  that  the  certificate  of  the  clerk  should 
be  suflBcient  evidence  of  the  claim,  and  when  that  evidence 
was  presented  the  duty  to  issue  the  necessary  warrant  became 
purely  a  ministerial  one. 
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The  statute  enjoins  upon  the  clerk  the  duty  of  buying  the 
clothing,  and  entrusts  him  with  full  authority  in  the  matter^ 
and  does  not  authorize  the  commissioners  to  buy  the  clothing. 
As  the  clerk  is  the  officer  having  authority  in  such  matters, 
it  clearly  follows  that  his  approval  and  certificate  of  the  claim 
settles  it  definitely  as  to  character  and  amount,  and  leaVes 
nothing  for  the  commissioners  to  pass  judgment  on. 

It  was  competent  for  the  Legislature  to  take  from  the  com- 
missioners authority  in  such  matters  and  vest  it  in  some  other 
county  officer,  and  to  make  his  certificate  evidence  of  the  va- 
lidity of  the  claim.  This  power  has  been  exercised  by  the 
Legislature,  and  it  was  made  the  specific  duty  of  the  auditor 
to  accept  and  act  upon  the  certificate  of  the  clerk.  Of  course, 
if  fraud  or  mistake  were  shown  a  different  rule  would  obtain, 
for  in  such  cases  the  auditor  might  refuse  to  issue  his  war- 
rant, but  there  is  no  pretence  of  anything  of  the  kind  here. 

The  right  of  the  clerk  to  a  warrant  is  not,  in  the  sense  in 
which  the  word  is  used  in  Pfaff  v.  State,  ex  reL,  supra,  a  claim 
against  the  county,  but  is  a  right  vested  in  the  clerk  by  a 
positive  statute.  When  he  does  what  the  statute  directs,  he 
is  entitled  to  a  warrant,  and  the  law  makes  his  certificate  suf- 
ficient evidence  of  this  right.  There  is,  therefore,  no  need 
for  further  inquiry,  by  any  of  the  county  officers,  nor  is  there 
any  authority  to  make  such  inquiry,  for  the  statute  prescribes 
exactly  what  shall  be  done.  While  the  right  of  the  clerk  is 
in  a  broad  sense  a  claim,  it  is  not  such  a  claim  as  is  within 
the  general  rule  laid  down  in  Pfaff  v.  State,  ex  reL,  supra.  It 
is  a  statutory  right  expressly  fixed  by  statute,  and  governed 
by  the  statute  fixing  it  as  to  character  and  mode  of  procedure. 

Any  other  conclusion  than  that  reached  by  us  would  con- 
flict with  the  settled  general  rule  that  where  a  discretion  is 
confided  to  a  public  officer,  courts  can  not  interfere  with  its 
exercise,  although  they  may  restrain  or  correct  its  abuse. 
The  evil  of  a  departure  from  this  rule  is  illustrated  by  the 
<case  before  us.     Suppose  the  clerk  to  buy  clothing  at  a  cost 
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of  twenty-five  dollars,  that  he  acts  in  good  faith,  and  that  the 
commissioners  cut  down  the  claim  to  five  dollars,  must  the 
clerk  lose  the  difference  between  the  price  actually  paid  and 
the  sum  allowed?  \Ve  know  of  no  rule  of  law  which  will 
compel  an  ofTiccr,  who  has  {KTformcd  \vh  duty  in  good  faith, 
and  has  exercised  a  discretionary  power  vested  in  him,  to  suffer 
loss  becauso  other  officers  may  conclude  that  he  did  not 
wisely  exercise  his  discretion.  If  the  oflBcer  had  no  discre- 
tion, or  if  he  could  not  act  without  having  been  directed  by 
the  commissioners,  a  very  different  rule  would  prevail,  but 
the  case  before  us  is  one  where  the  whole  matter  is  entrusted 
to  the  sole  authority  of  the  officer,  and  no  consultation  is  re- 
quired to  be  had  with,  or  any  directions  taken  from,  any  other 
officer. 

The  statute  prescribing  the  duties  of  clerks  in  furnishing 
clothing  to  insane  persons  is  a  speciarone,  governing  a  special 
subject.  It  takes  from  the  commissioners  authority  respecting 
the  subject  and  confers  it  upon  the  clerk,  and  prescribes 
special  powers  and  duties  and  establishes  a  special  method 
of  procedure.  Special  statutes  governing  special  subjects  are 
not  necessarily  repealed  by  general  statutes,  and  we  do  not 
think  the  statute  cited  in  Pfaffv.  State,  ex  reL,  mipra,  was  in- 
tended to  repeal  the  special  statute  under  discussion,  but  that 
it  remains  in  force  governing  the  special  subject  upon  which 
it  operates. 

We  fully  approve  the  decision  in  P/aff  v.  Stcite,  ex  rd,,  svpray 
but  hold  that  the  case  at  bar  is  a  special  case  arising  out  of 
a  special  statute,  and  forming  an  exception  to  the  general 
rule,  because  it  is  a  special  case  arising  out  of  a  special  stat- 
ute operating  upon  a  special  subject. 

Judgment  affirmed. 

Filed  Jane  28, 1884. 
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Gillette  v.  Hill. 

From  the  Elkhart  Circuit  Court. 

J.  M.  Vanfleetf  for  appellant. 

R.  M.  Johnson,  H,  C.  Dodge,  0.  Z.  Uubbell  and  E,  0.  Herr,  for  appellee. 

Franklin,  C. — The  questions  presented  in  this  case  grow  out  of  the 
same  transaction,  and  are  substantially  the  same  as  those  discussed  and 
decided  in  the  case  of  HiU  v.  Hasen,  9S  Ind.  109. 

Upon  the  authority  of  that  case  the  judgment  in  this  case  must  be  af- 
firmed. 

Pes  Curiam. — It  is  therefore  ordered  that  the  judgment  of  the  court  be- 
low be  and  it  is  in  all  things  affirmed  with  costs. 

Filed  Feb.  1, 1884. 

Petition  for  a  Behearino. 

Franklin,  C. — The  judgment  in  this  case  was  affirmed  apon  the  aathoiv 
itj  of  the  case  of  HiU  v.  iSizen,  93  Ind.  109,  without  any  extended  opinion 
in  the  case.  To  which  we  think  appellant's  counsel,  in  his  brief  on  his 
petition  for  a  rehearing,  indulges  in  unwarranted  criticisms.  We  think 
it  unprofitable  to  copy  them  or  answer  them. 

This  suit  was  commenced. August  18th,  1881.  The  facts  in  this  case,  as 
gathered  from  the  special  findings  of  the  court  in  the  case,  are  as  follows : 
On  the  4th  day  of  February,  1881,  Hazen,  et  al.,  recovered  a  judgment  in  the 
court  of  the  city  of  Elkhart  for  the  sum  of  $504.01  against  Daniel  Hill  and 
Warren  Hill.  On  the  27th  day  of  July,  1881,  execution  was  issued  on  the 
same,  and  came  into  the  hands  of  appellant  as  sheriff;  that  on  August  1st, 
1881,  the  sheriff  demanded  property  of  Daniel  Hill  to  satisfy  the  execution, 
and  threatened  to  seize  and  take  possession  of  said  appellee's  goods  unless 
he  paid  the  same ;  that  said  appellee,  to  avoid  said  seizure,  paid  to  appel- 
lant as  such  sheriff  the  amount  due  on  said  execution,  said  payment  being 
made  under  protest  and  objection  by  appellee,  on  the  alleged  grounds  that 
the  judgment  was  not  valid,  that  the  execution  was  void,  that  he  did  not 
justly  owe  the  debt,  and  that  he  would  attempt  to  recover  back  the  money ; 
that  on  the  second  day  of  August,  1881,  appellee  and  Warren  HiU  com- 
menced proceedings  against  said  sheriff  to  restrain  and  enjoin  him  from 
paying  said  money  to  Hazen  et  a/.,  and  for  an  order  that  he  pay  the  money 
back  to  appellee.  Hazen  et  al.  were  made  parties  thereto,  and  an  order 
was  issueu  on  the  3d  day  of  August,  1881,  and  then  served  upon  said  sher- 
iff, restraining  him  from  paying  over  said  money  to  said  Hazen  ;  that  said 
court,  on  the  13th  day  of  August,  1831,  sustained  said  proceedings,  and 
ordered  the  execution  to  be  recalled  and  annulled,  and  ordered  the  said 
sheriff  to  pay  back  the  money  so  collected  by  him  on  the  said  execution^ 
and  return  the  writ;  that  on  the  11th  day  of  August,  1881;  appellant  paid 
said  money  over  to  said  Hazen,  and  returned  the  execution  satisfied,  and 
took  from  said  Hazen  an  indemnifying  bond,  securing  him  against  loss  by 
reason  of  so  doing;  that  before  the  commencement  of  this  action  to  recover 
said  money,  and  after  the  sheriff  had  received  the  same,  appellee  demanded 
the  money  of  the  sheriff,  who  refused  to  pay  it  to  him. 

Upon  which  findinp^  the  court  stated  the  following  conclusion  of  law: 
''That  the  plaintiff  is  entitled  to  recover  of  the  defendant  the  sam  of 


602  SUPREME  COURT  OF  INDIANA. 


List  etoLv.  Xennedy. 

money  so  paid,  with  interest  from  the  date  of  the  payment/'  To  which  de- 
fendant excepted.  An  appeal  was  taken  to  this  court  from  the  judgment 
declarinG"  the  execution  void,  and  ordering  the  money  paid  back  to  ap- 
pellee. In  that  appeal  this  court  decided  the  invalidity  of  the  original 
judgment  and  the  voidness  of  the  execution,  and  affirmed  the  judgment 
ordering  the  money  paid  back  to  appellee.  The  only  error  assigned  in 
this  case  is  alleged  error  in  the  conclusion  of  law. 

We  think  the  affirmance  of  the  judgment  in  that  case  fully  settles  the 
legal  question  involved  in  this  case,  and  there  was  no  error  in  the  con- 
clusion of  law. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled,  at  appel- 
lant's costs. 

Filed  May  8,  1884.     Petition  for  a  rehearing  overruled  June  19,  1884. 


No.  10,563. 

Keen,  Administbatob,  v,  Breckenridge. 

From  the  Dearborn  Circuit  Court. 

R.  E.  SUUer,  F.  Adkinsan,  A,  W.  Gaines  and  0.  M.  Wilson,  for  appellant. 

HowK,  J. — The  questions  in  this  case  are  the  same,  and  ♦presented  in 
the  same  way,  as  those  which  were  considered  and  decided  by  this  court 
at  the  present  terra,  in  Keen  v.  Breckenndge,  ante,  p.  69.  Upon  the  au- 
thority of  the  case  cited,  and  for  the  reasons  there  given,  we  must  hold 
that  the  court  committed  no  error,  in  the  case  at  bar,  in  sustaining  the 
appellee's  demurrers  to  the  several  paragraphs  of  appellant's  complaint. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  7, 1884. 


No.  11,290.      , 

List  et  al.  r.  Kennedy. 

•    From  the  Johnson  Circuit  Court. 

J.  H.  Jordan,  G.  W,  Grubhs,  G.  H.  Adams,  L.  Fergruson,  W.  R.  Harrison 
and  W,  E.  McCard,  for  appellants. 

J.  V.  Mitchell,  J.  F.  Cox,  J.  E.  McJ)onald,  J.  M.  Butler  and  A.  L.  Mason, 
for  appellee. 

Black,  C. — The  questions  involved  in  this  case  are  the  same  as  those 
decided  in  List  y.  Padgtit,  ante,  p.  126,  and,  upon  the  authority  of  that 
case,  the  judgment  should  be  affirmed. 

Per  Curia m. — The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Filed  June  4, 1884. 
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ABATEMENT. 
See  Criminal  Law,  5, 13. 

ACCOUNT. 

See  Contract,  1,  9.  • 

ChmplainL — Brea/ch. — A  complaint  on  an  account,  averring  that  the  defend- 
ant was  indebted  to  the  plain tifif  upon  it,  referring  to  a  bill  of  partica- 
lars  filed,  which  then  follows  with  "  leaving  due  and  unpaid  |230,''  suf- 
ficiently shows  that  the  account  is  due  and  unpaid. 

Gordon  t.  Gordon^  154 


ADMINISTRATOR. 
See  Decedents'  Estates;  Evidence,  6;  Mortgage,  1. 

ADMISSIONS. 
See  Evidence,  4 ;  Instructhons  to  Jury,  1. 

ADULTERY. 
See  Criminal  Law,  50. 

AFFIDAVIT. 

See  Continuance,  1;  Criminal  Law,  12,  13. 15;  Execution,  7;  Mobt- 
gage,  15;  Notice,  1 ;  Practice,  1 ;  Supreme  Court,  11. 

AGISTER. 
See  Contract,  10 ;  Conversion. 

AGREEMENT. 

See  Change  of  Venue;  Contract;  Dkcedents'  Estates,  1,  2;  Deed; 
Execution,  7;  Fraudulent  Conveyance;  Husband  and  Wipe; 
Landlord  and  Tenant  ;  Mortgage,  7  to  9 ;  Sale  ;  Subrogation,  1 ; 
Supreme  Court,  2,  26. 

AMENDMENT. 

See  Mortgage,  12;  Supreme  Court,  9. 

AMOUNT  IN  CONTROVERSY. 
See  Supreme  Court,  17,  24. 

ANIMAL. 
See  Contract,  10 ;  Conversion;  Negligence,  17. 

APPEAL. 

See  Bastardy,  1;  County  Commissioners,  1 ;  Courts;  Criminal  Law, 
4.  8,  9, 11 ;  Decedents'  Estates,  3;  Execution,  8;  Mortgage,  16; 
Supreme  Court,  3,  17,  24,  31,  33. 

APPEARANCE. 

See  Mandamus,  2. 
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AKGUMENT  TO  JURY. 
See  Criminal  Law,  21 ;  Practice,  2,  9. 

ARREST  OF  JUDGMENT. 
See  Negligence,  17;  PusADiifo,  10, 12. 

ASSIGNMENT  OF  ERROR. 
See  Pleading,  3;  Supreme  Court,  9, 18,  22. 

1.  Supreme  Court. — That  the  Jh^iiug  is  contrary  to  law,  not  sustained  by 
sufficient  evidence,  or  contrary  to  the  law  and  the  evidence,  will  not, 
as  assignments  of  error,  present  any  question  in  the  Supreme  Court. 

Mobbins  v.  Magee,  174 

2.  Same, — A  joint  assignment  of  errors  by  several  appellants  will  not  pre- 
sent to  the  Supreme  Court  a  question  made  upon  a  ruling  against  only 
one  of  them.  /6. 

8.  Supreme  Court. — An  error,  not  well  assigned  as  to  all  appellants  who  join 
in  it,  is  hot  available  on  behalf  of  any  of  them.      Jones  v.  Outor,  S07 

4.  Defects  Cured. — A  joint  assignment  of  errors,  defective  because  the 
errors  alleged  were  not  errors  against  all  the  appellants,  is  cured  by 
the  declination  of  the  parties  against  whom  there  is  no  error  to  join 
in  the  appeal.  Cooper  v.  HayeSj  986 

ASSIGNOR  AND  ASSIGNEE. 

See  Guardian  and  Ward,  1 ;  Mortgage,  6,  8, 17 ;  Promissory  Note,  2 

to  6 ;  Subrooation,  1. 

ATTORNEY  AND  CLIENT. 

See  Continuance,  1 ;  Criminal  Law,  21 ;   Guardian  and  Ward,  I ;. 

Vendor  and  Vendee,  2. 

ATTORNEY  GENERAL. 
See  Costs. 

AUDITOR  OF  STATE. 

1.  Auditor  of  SUUU^a  Fees. — Public  Officer. — Insurance  Law  of  March  Sd, 
1877, — Duties  of  Auditor. — Statute  Construed. — Fees  are  compensation 
given  by  law  to  public  officers  for  official  services  rendered  to  in- 
dividuals. The  insurance  law  of  March  3d,  1877,  imposed  the  dis- 
charge of  new  and  additional  duties  upon  the  auditor  of  state  in  re- 
lation to  foreign  insurance  companies  doing  business  in  this  State, 
and  authorized  such  auditor  to  charge  and  collect,  for  his  services  in 
the  discharge  of  such  duties,  certain  new  and  additional  fees;  and  as 
the  law  did  not  provide  for  the  application  of  such  fees,  when  im- 
posed and  collected,  in  any  different  way  or  to  any  different  pur- 
pose, they  became  and  were  the  property  of  the  auditor  of  stat«. 

Henderxon  v.  Staiey  er,  rel.,  4^7 

2.  Same. — Act  of  March  2/fth,  1879. — Retroactive  or  Prospective  Legislation.  — 
Statutory  Construction. — It  is  a  maxim  of  the  law  that  statutes  must  be 
construed  prospectively,  unless  their  language  plainly  imports  a  dif- 
erent  intention  on  the  part  of  the  Legislature.  The  act  of  March 
24th,  1879  (section  6627,  R.  wS.  1881),  which  requires  the  auditor  of 
state  to  pay  into  the  state  treasury  a  specified  percentage  of  all  fees 
by  him  collected  in  the  insurance  and  land  departments  of/his  office, 
is  not  retroactive  in  its  terms,  but  was  manifestly  intended  to  be  pro- 
spective in  its  effect  and  operation.  /&•. 

BAILIFF. 
See  Criminal  Law,  1. 

BASTARDY. 
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1.  Oknl  Action, — Appeal  to  Supreme  Court, — A  prosecution  in  bastardy 
is  a  civil  action,  and  is  governed  by  the  provisions  of  the  civil  code  in 
idl  respects  not  provided  for  in  the  act  regulating  such  prosecutions; 
and,  therefore,  an  appeal  may  be  taken  to  the  Supreme  Court  from 
the  judgment  of  the  circuit  court  in  a  prosecution  in  bastardy,  in 
either  oi  the  modes  provided  for  taking  such  an  appeal  in  a  civil  ac- 
tion, and  the  fact  that  an  appeal  was  prayed  for,  in  one  of  these  modes, 
is  no  ground  for  the  dismissal  of  an  appeal  actually  taken  in  one  of 
the  other  modes.  PowcU  v.  Statej  ex  rel.,  108 

2.  Same. — CorUirvua.Tice, — Error. — It  is  error  to  refuse  the  defendant  a  con- 
tinuance, in  a  prosecution  for  bastardy,  upon  a  sufficient  application 
therefor,  on  the  ground  of  absent  witnesses.  Ih. 

BILL  OF  EXCEPTIONS. 
See  Cbiminal  Law,  15 ;  Partition,  1 ;  Supreme  Court,  11, 16, 26, 28,  32. 

BOARD  OF  COUNTY  COMMISSIONERS. 
See  County  Comjussioners. 

BOARD  OF  HEALTH. 
See  County  Commissioners,  2,  3. 

BOND. 

See  County  Commissioners,  1 ;  County  Recorder  ;  Decedents*  Es- 
tates, 3 ;  Replevin,  1. 

BONDS. 
See  CouN  ty  Treasurer. 

BRIBERY. 
See  Criminal  Law,  14,  25. 

BRIDGES. 
See  NE(iLiGEN(:E,  1  to  4,  8. 

BRIEF. 
See  Supreme  Court,  7,  8. 

BUILDING  ASSOCIATION. 
See  Mortgage,  6. 

^   BURDEN  OF  PROOF. 
See  Negligence,  16';  Sale,  4. 

CHANGE  OF  VENUE. 

■ 

Premmption  of  Consent. — An  applicant  for  a  chMncje  of  venue  filed  afTid^vits 
that  he  could  not  have  an  impartial  trial  in  the  county,  and  tliat  many 
of  the  witnesses  lived  in  C.  county,  in  an  adjoininn;  circuit;  wlioreujum 
the  other  party  filed  an  affidavit  showincr  th:it  he  could  not  have  a  fair 
trial  in  that  county,  and  thereupon  the  venue  was  without  objection 
changed  to  another  county,  not  in  an  adj()ining  circuit. 

Heldj  that  it  would  be  presumed  that  the  cause  was  sent  to  that  C(Minty  bv 
agreement,  and,  therefore,  objection  to  proceeding  in  tliat  court  should 
be  overruled.  hewman  v.  Ilazelriao,  73 

CITY.  -^ 

1.  Negliffence, — Co-servants. — The  rule  that  a  master  is  not  liable  to  a  ser- 
vant for  an  injury  resultin":  from  the  neirligence  of  a  fellow  servant  is 
not  applicable  to  a  suit  against  a  municipal  corporation. 

Turner  v.  Indianapolis,  51 


606  INDEX. 

2.  Same. — Streets. — A  fireman,  in  assuming  the  duties  of  his  place,  takes 
upon  liimself  no  risk  arising  out  of  negligence  on  the  part  of  thSse  io 
charge  of  the  streets.  /6. 

3.  Same. — CumpfaiiU, — Notice. — In  a  complaint  against  a  citv  for  an  in- 
jury caused  by  an  obstruction  in  a  street,  it  is  not  enough  to  allege 
that  the  city  had  neglij;\.*iitly  left  the  obstruction  in  the  street,  but  it 
must  also  appear  that  it  had  notice  of  the  obstruction,  or  that  it  ought 
to  have  had  such  notice.  /6. 

4.  Annexation  of  Territory.— Jurisdiction, — Collateral  AtUjxk. — A  complaint 
to  enjoin  a  city  from  exercising  jurisdiction  over  territory  annexed 
claimed  that  the  proceedings  to  annex  were  void :  1.  Because  the  peti- 
tion for  annexation  prayed  for  the  annexation  of  other  lands  also, 
which  the  county  board  refused  to  annex  ;  2.  Because  no  notice  of  the 
intention  to  present  the  petition  was  given  by  publication  for  thirty 
days. 

Held,  that  the  complaint  did  not  show  that  the  board  had  not  jurisdic- 
tion of  the  proceeding^},  and  therefore  the  annexation  could  not  be  at- 
tacked collaterally.  Terre  Hauie  v.  Beach,  14^ 

6.  Same. — County  Coimnissionerf. — Defect  ire  Notice. —  '\\Tiere  there  is  some 
notice,  of  a  legal  form,  and  that  notice  is  adjudged  sufficient,  the  pro- 
ceeding is  not  void,  although  the  notice  may  be  defective.  lb. 

6.  Street  Improvements.  —  K^Uimates.  —  Mand"*c.  —  Parties.  —  Mandate  lies 
against  a  city  as  a  corporation  at  the  suit  of  a  contractor,  to  compel 
the  making  of  correct  estimates  of  work  done  by  him  in  the  improve- 
ment of  its  streets,  according  to  the  terms  of  his  contract,  so  far  as 
the  same  may  be  chargeable  to  aVmtting  real  estate,  and  neither  the 
city  engineer  nor  any  other  city  officer  is  a  nece!*8ary  party. 

Wren  v.  IndianapoliSj  SOS 

7.  Same. — Letting  of  Contract. — Ordinance.'-'Complaint. — In  such  case  the 
city  can  not  object,  on  demurrer,  to  the  complaint,  that  it  does  not  show 
that  the  letting  of  the  work  was  properly  advertised,  or  that  a  grade 
was  fixed  by  the  ordinance  providing  for  the  improvement,  or  that  the 
work  was  not  finished  according  to  contract,  the  city's  fault  pre- 
venting; and  where  it  is  averred  that  the  ordinance  was  passed  by  a 
unanimous  vote  of  the  council,  it  is  not  necessary,  in  view  of  the  stat- 
ute, R.  S.  1881,  section  3164,  to  allege  that  there  was  a  petition  there- 
for, lb. 

8.  Drainage. — Streets. — Liability  for  Injury  by  Water. — If  a  city,  by  the  use 
of  a  culvert  not  constructed  by  it,  damage  a  citizen  bv  reason  of  dis- 
charging the  drainage  of  its  streets  upon  his  lot,  it  is  liable. 

OrawfordsviUe  v.  Bondf  SS6 

9.  Same. — Surfa/x  Water. — If  a  city,  by  its  system  of  street  improvement 
and  drainage,  collect  a  large  body  of  surface  water  in  one  place,  it 
must  then  provide  far  its  escape  without  injury  to  private  property, 
or  answer  in  damages.  lb. 

COLLATERAL  ATTACK. 
See  City,  4,  6 ;  County  Commissioners,  4. 

COMMON  CARRIER. 
See  Negligence,  10  to  16. 

COMMON  LAW. 
See  Criminal  Law,  24 

CONFISCATION. 
See  Judgment,  5,  6. 
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CONSIDERATION. 

See  Evidence,  12;  Execution,  7;  Fbaudulent  Conveyance,  2,  3; 
Mabried  Woman,  1 ;  Promissory  Note,  1,  6  to  8. 

CONSPIRACY. 
See  Criminal  Law,  14;  Fraud. 

CONSTABLE. 
See  Mittimus,  1. 

CONSTITUTIONAL  LAW. 
See  Criminal  Law,*  6;  Taxes,  2. 

CONTINUANCE. 
See  Bastardy,  2;  Criminal  Law,  15;  Mortgage,  15. 

1.  Affidavit  for, — Absent  Witness, — Attorney  and  ClienL — An  affidavit  for  a 
continuance  because  of  absent  testimony  is  not  sufficient  unless  it  states 
the  facts  to  which  the  absent  witness  can  testify;  nor  is  such  affidavit 
suffi'cient  on  the  ground  that  the  party's  counsel  is  not  familiar  with 
his  defence,  unless  it  shows  that  since  the  withdrawal  of  former  coun- 
sel who  was  familiar  with  the  defence,  sufficient  time  has  not  elapsed, 
by  the  exercise  of  reasonable  diligence,  to  enable  the  party  to  place 
his  counsel  in  possession  of  the  facts ;  nor  is  such  affiuavit  sufficient 
on  the  ground  of  the  party's  own  absence,  unless  it  is  shown  that  such 
party  has  a  defence  to  establish.  Miller  v.  Marker,  234- 

2.  Ahseni  Witness. — An  application  for  a  continuance  by  a  party  who  has 
previously  obtained  a  continuance,  may,  in  the  discretion  of  the  court, 
be  strictly  scrutinized,  and  in  the  absence  of  manifest  abuse,  a  refusal 
of  the  continuance  will  not  be  available  error.     Breedlove  v.  Bundy,  S19 

'  CONTRACT. 

See  City,  6,  7 ;  County  Commissioners,  7 ;  Corporation  ;  Decedents* 
Estates,  1,  2;  Deed;  Execution,  7;  Fraudulent  Conveyance; 
Husband  AND  Wife  ;  Infancy;  Landlord  and  Tenant;  Married 
Woman;  Mechanic's  Lien;  Mortgage;  Negligence,  9 ;  Real  Es- 
tate, Action  to  Recover,  2,  3;  Sale;  Subrogation,  1 ;  Vendor 
AND  Vendee. 

1.  Pleading. — A  written  contract  of  lease,  for  a  certain  rent,  with  stipula- 
tions that  the  lessor  will  pay  for  repairs  and  will  pay  the  lessor  for  the 
support  of  A.,  no  time  being  fixed  for  the  duration  of  the  contract, 
and  the  kind  and  extent,  the  compensation  for  repairs,  and  for  the 
support  of  A.  not  being  fixed,  is  a  contract  partly  in  writing  and 
partly  in  parol,  and  in  a  suit  for  the  support  of  A.  it  need  not  be  de- 
clared on  as  a  contract  in  writing,  but  the  complaint  may  be  on  an 
account.  Uordon  v.  Uordgn,  134 

2.  Same. — Effect  of  Bescimon. — Wlien,  after  supporting  A.  for  a  time,  the 
writing  was  by  agreement  of  the  parties  rescinded  and  destroyed,  it  did 
not  destroy  the  right  to  recover  for  the  services  already  rendered.    Ih. 

3.  Same. — Evidence. — Where  a  contract  has  been  thus  destroyed,  its  con- 
tents may  be  proved  by  parol.  lb, 

4.  Sale  of  Building. — Lix^ensc  to  Remove. — The  sale  of  a  building  not  perma- 
nently annexed  to  the  land,  with  a  right  of  removal,  although  the  con- 
tract is  verbal,  justifies  the  purchaser,  having  complied  with  his  part 
of  the  contract,  in  entering  upon  the  land  and  removing  the  building. 

Rogers  v.  CoXy  157 

5.  Same. — License. — The  sale  of  personal  property,  by  an  owner  of  real  es- 
tate, which  can  only  be  removed  by  entry  thereon,  thereby  licenses  the 
vendee  to  enter  upon  the  land  for  the  purpose  of  removal,  and  the  li- 
cense is  irrevocable.  Ib> 
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6.  Complainl, — Joinder  of  Cau9es. — Declaring  Lien. — Fravdident  Conxeycmee. — 
In  a  suit  upon  a  contract,  the  complaint  may  also,  by  virtue  of  section 
280|  K.  8.  1881,  embrace  such  other  matt^  as  may  be  necessary  for  a 
complete  remedy,  e.  ^.,  decreeing  a  lien  or  charge  on  real  eitate,  or  set- 
ting aside  a  fraudulent  conveyance.  Hamilton  v.  BarrUkloWy  308 

7.  Savie, — ConveyanceforSupport  during  Life. — Equity. — Charge  upon  Lands. — 
Demand. — C.  conveyed  lands  to  E.  in  consideration  that  E.  would  pay 
his  debts  and  support  him  during  life,  but  E.  refused,  after  receiving 
the  deed,  to  ])ut  her  contract  so  to  do  in  writing,  as  she  had  agreed. 
8he  failed  both  to  support  C.  and  to  pay  his  debts. 

Held,  that  equity  would  charge. the  lands  with  E.'s  support  and  with  his 
debts,  and  that  no  demand  of  payment  by  C.'s  creditors  was  neces- 
sary, lb, 

8.  Evidence, — Receipt. — A  receipt  for  money  paid  on  contract  in  part  per- 
formance of  it  can  not  be  regarded  as  a  written  contract  so  as  to  ex- 
clude parol  evidence  of  the  contract  actually  made.    Flood  v.Joyner,  4^9 

9.  Work  and  Labor.— Set- Off. —  Implied  Contract. — Member  of  Family. — Ac- 
count.— To  a  common  count  for  work  and  labor,  an  answer  of  set-off, 
or  in  bar,  averring  that  the  plaintiff,  being  a  child  four  years  old,  des- 
titute and  abandoned  by  his  parents,  was  taken  by  the  defendant,  as 
an  act  of  charity,  and  without  contract,  and  provided  for,  nurtured 
and  educated  as  a  member  of  his  family,  and  containing  a  stat-ement  of 
account  therefor,  is  bad  as  a  bar,  inasmuch  as  it  does  not  deny  the  im- 
plied contract  to  pay  for  the  labor  which  is  sliown  by  the  complaint, 
nor  state  facts  implyin«r  s^ucli  denial,  and  bad  as  a  set-ofl'  because  it 
shows  that  the  acte  done  for  the  plaintifl'w^ere  gratuities. 

Gerard  v.  DiJl,  4^6 

10.  Conversion. — T^-oj^er.—  A giater. —  NcnUrfevee. — Ansnrer. —  Pleading.  —  To  a 
complaint  alleging  tlie  delivery  ul  a  horse  to  the  defendant  to  be  kept 
and  pastured  for  a  eonsideration,  until  tlie  plaintilf  v»'onld  demand  the 
horse,  and  tliat  demand  was  miidoand  the  defendant  failed  and  could 
not  deliver  the  horho,  an  answer  to  the  ctTeet  tlnit  the  defendant  was, 
by  the  terms  of  the  contrart,  nf)t  to  be  re^ponslMe  on  account  of  any 
injury  caused  by  a  railroad  passing  over  his  f»rm,  or  loss  or  casual- 
tics  resulting  from  insr.flicient  fences  to  confine  the  horse,  but  failing 
to  show  tliat  the  failure  to  return  the  horse  was  caused  by  the  railroad 
or  insuflieient  fences,  is  had  on  demurrer.  Glenn  v.  DaUey^  4^2 

CONVERSION. 

Trover. — Agister.  — Contract. —  Negligence. —  Aiu-u'er. —  Pleading. — To  a  com- 
plaint alle.^ing  the  delivery  of  a  horse  to  the  defendant  to  be  kept  and 
pastured  for  a  consideration,  until  the  plaintiff  would  demand  the 
norse,  and  that  demand  was  made  and  the  defendant  failed  and 
could  not  deliver  the  horse,  an  answer  to  the  effect  that  the  defend- 
ant was,  by  the  terms  of  the  contract,  not  to  be  responsible  on  ac- 
count of  any  injury  caused  by  a  railroad  passing  over  his  farm,  or  loss 
or  casuaUies  resulting  from  insufficient  fences  to  confine  the  horse,  but 
failing  to  show  that  the  failure  to  return  the  horse  was  caused  by  the 
railroad  or  insufficient  fences,  is  bad  on  demurrer.  Glenn  v.  Dailey,  47^ 

CONVEYANCE. 

See  Contract,  6,  7 ;  County  Recorder,  2;  Deed;  Evidence,  12 j  Exe- 
cution, 7;  Fraudulent  CoNVirsTANCE ;  Husband  and  Wife  ;  Mar- 
ried Woman,  1 ;  Mortgage  ;  Taxes,  3 ;  Vendor  and  Vendee,  1,  2. 

COPY. 
See  Deed,  1 ;  Mortgage,  8 ;  Pleading,  11 ;  Taxes,  3. 

CORPORATION. 
SeeCiTT;  Mortgage,  6;  Negligehge;  Schools. 
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Foreign  Corporation, — Filing  Appointment  of  Agent. — Contracts  by, — An  in- 
strument made  by  a  foreign  corporation,  and  deposited  in  the  clerk's 
office  pursuant  to  section  302:2,  K.  IS.  18S1,  showing  that  A.  has  been 
appointed  "its  agent  for  transacting  business  at  I.,"  makes  A.  its 
general  agent  at  that  place,  so  that  his  acts  will  bind  the  corpora- 
tion. Morrow  v.  United  65fate«,  etc,,  Co.,  ^1 

COSTS. 

See  Execution,  3 ;  Pracjtice,  1. 

JSuit  by  StoJte  on  Relation  of  State  Officer. — Relator  Chargeable  with  Costa, — 
Payment  of  Relatoi^a  Costs  by  iSiate, — Where  suit  is  brought  by  the 
State,  on  the  relation  of  the  attorney  general  or  other  state  officer,  for 
the  recovery  of  money  or  property  claimed  by  the  State,  the  relator 
b  liable  for  costs,  "  and  all  costs  taxed  against  such  relator  shall  be 
paid  by  the  State."  llendei'son  v.  State,  ex  rel,,  437 

COUNTER-CLAIM. 

€ee  Execution,  2;  Mortoage,  10,  12,  14;  Promissory  Note,  2;  Sale, 

2 ;  Supreme  Court,  17,  24. 

COUNTY  AUDITOR. 

Clothing  for  Insane. — Allowance  by  County  Commissionera. — Statute  Construed, — 
Repeal  of  Statute. — When  clothing  has  been  purchased  in  good  faith  by 
the  clerk  for  an  insane  person,  as  directed  by  section  2856,  R.  S.  1881, 
it  is  the  duty  of  the  county  auditor  to  draw  a  warrant  for  the  amount 
thereof  upon  the  clerk's  certificate,  and  it  is  not  necessary  that  the 
claim  shall  be  presented  for  allowance  to  the  board  of  commission- 
ers. This  statute,  inasmuch  as  it  relates  to  a  special  subject,  is  not 
repealed  by  subsequent  general  statutes  requiring  claims  to  be  pre- 
sented for  allowance  to  the  board.  Morris  v.  StatCf  ex  reL,  697 

COUNTY  CLERK. 
See  County  Auditor. 

COUNTY  COMMISSIONERS. 

See  City,  4,  5;  County* Auditor;  County  School  Superintendent; 

County  Treasurer:  Negligence,  1,  2,  8. 

1.  Appeal. — Transcript. — Bond, — Apprcml, — Dismissal — There  is  no  error 
in  the  dismissal  of  an  appeal  from  the  board  of  county  commissioners, 
when  it  appears  that  no  appeal  bond,  approved  by  the  county  auditor, 
and  no  complete  transcript  of  the  proceedings  of  the  county  board, 
were  filed  in  the  circuit  court.  Shirk  v.  Moore,  199 

S.  Appointment  of  Secretary  for  Board  of  Health. — Term  of  Office. — The  term 
01  secretary  of  the  county  board  of  health  is,  by  section  4993,  R.  S. 
1881,  one  year,  and  the  county  board,  after  having  elected,  can  not 
annul  their  action,  nor  elect  a  successor  until  the  year  has  expired. 

Weir  V.  State,  ex  ret.,  311 

3.  Same. — Contest  of  Appointment., — Eligibility. — Complaint. — The  only  qual- 
ification required  of  the  secretary  of  a  county  board  of  health  is»,  that 
he  shall  be  a  physician,  and  in  a  contest  for  the  office  it  is  suflicient 
to  so  state,  but  an  averment  merely  that  he  is  competent  and  quali- 
fied, is  fatally  insufficient.  lb. 

4.  Same. — Evidence. — Record. — Collateral  Attack. — In  a  collateral  inquiry,  a 
record  of  the  county  board,  showing  an  act  done  on  a  certain  day,  can 
not  be  questioned  by  proof  that  on  that  day  tlie  board  was  not  in  ses- 
sion, and  such  a  record,  though  not  signed,  is  competent  evidence  of 
the  act  done.  lb. 

Vol.  96.-39 
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5.  VaooLnay. — Holding  Over. — Office  and  Officer, — Where  one  is  elected  county 
commissioneri  qualifies  by  taking  the  uath  required  by  law,  and  die» 
before  his  term  begins,  his  predecessor  can  not  hold  over. 

StaJte,  ex  rel.,  v.  Bemenderfer^  S7j^ 

6.  VohinUary  Services, — ChmplaxfnL — A  paragraph  of  complaint  against  a 
county  board,  in  the  form  of  a  common  count  for  work  and  Is^or  per- 
formed in  preparing  an  index,  is  bad  on  demurrer  unless  it  avers  that, 
the  services  were  ^udered  on  request.  Hoffman  v.  Boards  ete.,  8j^ 

7.  Same, — Special  Contract, — Indexing  Records, — The  county  board  has  power 
to  contract  for  indexing  the  public  records  of  the  county,  and  such  con> 
tract  may  be  enforced.  /6. 

COUNTY  RECORDER. 

1.  Official  BoTid, — Statute  Construed. — The  official  bond  of  a  county  recorder^ 
g^ven  pursuant  to  section  5929,  is  binding  upon  the  principal  and  his 
sureties  therein,  under  the  provisions  of  section  5528,  R.  S.  1881,  for 
the  faithful  discharge  of  all  duties  required  of  such  officer  by  any 
law,  then  or  subsequently  in  force,  for  the  use  of  any  person  injured 
by  any  breach  of  the  condition  thereof.  Staie^  ex  reLy  v.  Z)arw,  5S9 

2.  Same. — Record  of  Deed. — Mistake  ia  Record  as  to  Amount  of  Gt'antee'a  As- 
sumption of  Encunibi-ance. — Liability  of  Recorder. — Notice. — The  record  of 
any  instrument,  entitled  to  be  recorded,  is  only  notice  of  the  existence 
and  record  of  such  instrument  and  of  the  contents,  not  of  the  instru- 
ment itself,  but  only  of  such  record.  Where,  therefore,  a  deed  con- 
taining the  grantee's  agreement  to  assume  and  pay  the  sura  of  five- 
hundred  dollars  as  a  part  of  the  mortgage  debt  on  the  land  conveyed, 
by  the  mistake  of  the  recorder  is  so  recorded  as  to  show  the  grant^s 
assumption  of  only  two  hundred  dollars  of  such  mortgage  debt,  the 
recorder  and  his  sureties  are  liable,  upon  his  official  bond,  for  the 
damages  sustained  by  the  grantor  in  such  deed  by  reason  of  such 
mistake.  '  lb. 

COUNTY  SCHOOL  SUPERINTENDENT. 

See  Criminal  Law,  25. 

Office  Rent. — County  Not  Liable  for. — The  county  commissioners  are  not 
required  to  furnish  the  county  superintendent  with  an  office,  nor, 
if  such  duty  rested  upon  them,  would  they  be  liable  to  him,  in  the  ab- 
sence of  a  contract,  for  the  use  of  his  own  office  as  such  superintendent. 

Boardf  etc.y  v.  Aztell,  384 

COUNTY  TREASURER. 

County  Commissioners. — Authority. — Right  to  Buy  Bonds. — County  Property. — 
A  county  treasurer  who  has  received  from  his  predecessor  iJnited  States 
bonds  belonging  to  the  county,  which  had  been  purchased  by  order  of 
the  county  board,  and  held  as  county  property,  must,  on  sale  thereof, 
account  for  the  entire  proceeds  thereof,  including  any  premium,  and 
he  can  not,  for  his  own  profit,  question  the  ^ower  of  the  county  to 
make  the  purchase.  JSixon  v.  State,  ex  ret.  111 

COURTS. 

Superior  Court. — AppeaL — EstoppeL — Waiver. — From  the  actionof  the  court 
in  general  term  reversing  the  judgment  at  special  term,  and  remand- 
ing the  cause,  a  party  prayed  an  appeal  to  the  Supreme  Court,  but  filed 
no  bond.  Afterwards  he  appeare<l  at  special  terra,  where  the  mandate 
of  the  general  term  was  executed  by  sustaininsj  a  demurrer  to  his  com- 
plaint, and,  declining  to  amend,  he  excepted.  He  then,  within  the 
time  allowed  by  law,  perfected  his  appeal  to  the  Supreme  Court  from 
the  judgment  at  general  term  by  filing  a  transcript. 

Held,  that  the  action  of  the  appellant  at  special  term  did  not  waive  or 
estop  the  appeal  prayed.  Turner  v.  Indianapolis,  51 
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CRIMINAL  LAW. 

See  Intoxicating  LiquoB,  3  to  6 ;   Mittimus  ;  Practice,  9 ;   Sufbxmb 

Court,  3. 

1.  Miicondu4st  of  Bailiff  and  Jury. — Where,  upon  the  evidence,  the  verdict 
is  clearly  right,  the  fact  that  the  bailiff,  having  the  jury  out,  under  or- 
der of  the  court,  for  exercise,  took  them  past  the  scene  of  the  crime  with 
which  the  defendant  was  charged,  is  not  sufficient  ground  for  a  new  trials 
where  it  appears  that  nothing  occurred  to  influence  the  jury. 

Luck  V.  StaUy  16 

2.  Same. —  Venue. — Evidence, — Where  the  venue  of  an  alleged  crime  is  laid 
in  the  county  of  Floyd  and  State  of  Indiana,  proof  that  the  crime  oc- 
curred in  the  city  of  New  Albany,  Indiana,  is  sufficient  proof  pf  the 
venue.  •  lb, 

3.  Same. — Manslaughter. — Intent. — Supreme  Court, — Where,  upon  a  violent 
and  unlawful  attack,  death  soon  ensues,  a  jury  may  find  an  intent 
upon  the  part  of  the  assailant  to  kill,  and  the  Supreme  Court  will  not 
interfere  to  reduce  a  verdict  of  voluntary  manslaughter  to  involun- 
tary manslaughter.  lb, 

4.  Escaped  Convict. — Disniissal  of  Appeal — Supreme  Court. —  When  it  is 
shown  to  the  Supreme  Court  that  an  appeal  there  pending  is  prosecuted 
in  the  name  of  a  convicted  defendant,  who  has  escaped  from  legal  cus- 
tody and  is  at  large,  the  appeal  will  be  dismissed.     SargetU  v.  State,  SS 

6.  Prosecution  by  Informnlion. — Abatnnent. — A  plea  in  abatement  to  an  in- 
formation, alleging  that  after  the  filing  oi  the  affidavit  and  informa- 
tion, which  was  done  in  term  tinKS  the  grand  jury  had  been  in  session 
during  tlie  same,  time  and  been  discharged,  without  returning  an  in- 
dictment against  defiMuUint,  is  bad  on  demurrer.        Elder  v.  StaiCy  16^ 

6.  Sfime. —  Conaiittitinntd  Law. —  Title  of  Act. — Special  Lefpslation. — The  pro- 
visions of  section  1670.  K.  S.  1881,  are  within  the  title  of  the  act  of 
which  it  is  a  I'.'rt,  and  tluy  are  not  special  legislation  within  the 
meaning  of  sectioiiS  22  imd  2'^,  art.  4,  of  the  State  Constitution.       lb. 

7.  Same. —  Evidence. — IVoof  of  tlic  facts  necessary  to  authorize  a  prosecu- 
tion by  intonnation  is  unnecesbary,  where  there  is  no  plea  in  abate- 
ment putting  them  in  issue.     H.  S.  1881,  section  1733.  Tb. 

8.  Justice  of  the  Pcac^^. — Practice. — Appeal. — A  justice  of  the  peace  can  not 
render  judgment  a«;aiiiyL  the  accused  in  a  criminal  case  in  his  absence^ 
if  imprisonment  may,  by  law,  be  a  part  of  the  penalty  for  the  offence,, 
but  he  may  receive  the  verdict  of  a  jury,  and  bring  the  defendant  in 
by  warrant  to  receive  judgment;  and  delay  in  so  doing  will  not 
vitiate  the  judgment.  In  such  case  an  appeal  before  judgment  is  a 
nullity.  Sturgeon  v.  6Vay,  166 

9.  Same. — Several  Defendants. — Judgment. — Stainte  Consti-ued. — In  a  crimi- 
nal prosecution  against  two  defendants  jointly,  the  judgment  against 
those  found  guilty  should  be  several,  and  not  joint;  and  if  one  be  ab- 
sent on  the  return  of  a  verdict,  the  rendition  of  judgment  against  one 
does  not  prevent  a  judgment  against  the  other  when  brought  in,  and 
from  that  judgment  he  may  appeal,  under  R.  S.  1881,  section  1643^ 
within  ten  days  thereafter.  76. 

10.  Dexith  PfnuUtj.—Time  of  Ereaiiion.— Waiver.— ^Qtion  1872,  R.  S.  1881^ 
is  imperative  that  judsfnient  of  death  shall  be  executed  at  a  time  not 
less  than  one  hundred  days  after  conviction,  and  this  requirement  can 

.    not  be  waived  by  the  defendant.  Koeimer  v.  State,  SJfS^ 

11.  Scime. — Appc(d. — Practice. — Snuhle,  that  after  an  appeal,  whereby  an 
error  in  the  jui];?ment  as  to  the  time  of  executing  the  death  penalty 
has  r,oon  comcttMl  in  obedience  to  the  mandate  of  the  v^upreme  Court, 
another  appeal  will  lie#for  the  correction  of  other  and  prior  errors 
in  the  same  record.  lb. 
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12.  Pleading. — Practice. — Tndiclment. — Infoi'maticn, — Where,  upon  the  quash- 
ing of  an  indictment,  tlie  prosecating  attorney,  upon  affidavit,  files  an 
information  cliarging  tiiesanie  oflence,  no  quedtion  as  to  tlie  action  of 
the  court  in  quashing  the  indictment  can  be  made  in  tlie  Supreme 
G>urt.  SiaU  v.  Cooper y  S31 

13.  Same. — AfiilavU. — Signature  of  Affiant. — Name. — Plea  in  Abatement. — A 
plea  in  abatement  of  an  information,  that  the  real  name  of  the  person 
who  made  the  affidavit  is  not  the  name  signed  to  the  affidavit,  that 
the  affiant's  true  name  is  diflerent  (stating  it),  and  that  the  name 
signed  is  fictitious,  is  bad  on  demurrer.  lb. 

14.  Conspiracy. — Bribery. — School  Trustee. — Employment  of  Teacher. — Indict- 
nicjtt. — An  indictment,charging  a  conspiracy  to  bribe  a  township  trus- 
tee by  the  payment  or  promise  of  money,  to  employ  a  person  as  a 
teacher  of  a  public  school  in  the  township,  is  good,  under  section  21o'J, 
B.  S.  1881,  without  averring  that  any  of  the  schools  was  vacant. 

Shirdiffy.  Stale,  869 

16.  Same. — BiU  of  Exeeptions.-r-Continuance. — Affidavits. — Record. — In  crim- 
inal cases,  affidavits  in  support  of  a  motion  for  a  continuance  or  other 
motions  are  made  part  of  the  record  only  by  bill  of  exceptions,  and 
if  this  be  filed  in  vacation,  no  time  having  been  given  therefor,  it  is 
no  part  of  the  record.  lb. 

16.  Same, — Discharge  of  Defendant  to  Testify. —  Witness.  —  Pradtioe. —  Where 
one  of  two  persons  indicted  is  discharged  under  section  1804,  R.  S. 
1881,  in  order  to  make  him  a  witness,  objection  thereto  can  not  be 
first  made  in  the  Supreme  Court.  lb. 

17.  Same. — Special  Judge. — Appointment  of. — Presumption.-^Jwigme7U. — After 
a  verdict  of  guilty  upon  an  indictment,  and  motions  for  a  new  trial 
and  in  arrest  of  judgment  and  for  discharge  had  been  overruled,  the 
defendant  made  default  before  judgment.  At  the  next  term  the  spe- 
cial judge  who  tried  the  cause  was  absent,  and  the  regular  judge,  oe- 
ing  unable  to  hold  the  court,  appointed  another  special  judge,  whose 
appointment  and  oath  were  entered  of  record,  and  on  the  same  day 
another  special  judge  was  appointed,  and  his  appointment  and  oath 
likewise  recorded,  and  this  last  judge  acted  in  the  cause,  and  ren- 
dered judgment.  It  did  not  appear  whether  the  special  judge  first 
appointed  acted  at  any  time  during  the  term. 

Held,  that  it  would  be  presumed  that  the  judge  who  acted  was  appointed 
b^ause  the  first  appointee  absented  himself,  and,  therefore,  properly 
appointed.  lb. 

18.  Defective  Indictment.— Refusal  to  Quash. — Error. — Under  section  1756,  R. 
S.  1881,  the  refusal  to  quash  an  indictment  for  a  defect  or  imperfec- 
tion therein,  which  does  not  tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the  merits,  is  not  an  available  error  for 
the  reversal  of  the  judgment.  Stout  v.  State,  4^ 

19.  Stvie. — Intoxicating  lAqnnr. —  Unlawful  S(de  of  Beer. — Evidence. — I\'€sump' 
tion. — Where  the  defendant  is  prosecuted  for  an  unlawful  sale  of  in- 
toxicating liquor,  and  upon  the  trial  the  evidence  shows  a  sale  of  beer 
under  circumstances  which  would  make  the  sale  unlawful  if  the  beer 
was  intoxicating,  it  will  be  presumed,  in  the  absence 'of  evidence  to 
the  contrary,  thai  the  beer  so  sold  was  a  malt  or  an  intoxicating 
liquor.  •  lb. 

20.  Same. — Instructions. — Supreme  Court. — Instructions  to  the  jury  are  con- 
strued by  the  Supreme  Court,  with  reference  to  each  other  and  as  an 
entirety ;  and  if,  thus  construed,  they  present  the  law  fairly  and  cor- 
rectly, and  are  not  calculated  to  mislead,  they  will  afford  no  sufficient 
ground  for  the  reversal  of  the  judgment,  although  some  of  the  ex- 
pressions therein,  if  they  stood  alone,  might  be  erroneous.  lb. 
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21.  SuTM. — Argument  of  Counsel. — Reading  Law  to  Jury. — As  the  Constitu- 
tion of  this  State,  in  all  criminal  cuiises,  makes  the  jury  tlie  ultimate 
jud'jes  of  the  law,  th(iru  is  no  error  in  permitting  counsel,  in  argument 
to  the  jury,  to  read  ami  discii.-s  tlie  law  applicable  to  the  case.         lb, 

22.  Lihcl. — Si. if  life  ValiL — Section  1925,  li.  S,  Ib^l,  providinsj:  punishment 
for  publishing  libels,  is  valid.  Hartjuid  v.  StaiCj  4^1 

23.  Sanie. — A  statute  providing  fur  the  punishment  of  an  offence  is  valid 
though  it  do  not  deiine  the  meaning  of  the  words  employed  in  describ- 
ing the  offence.  lb, 

24.  5(ime.— The  word  "libel,"  as  used  in  section  1925,  R.  S.  1881,  must  be 
taken  in  its  common  law  sense,  which  is  well  expressed  by  section  1, 
Acts  1879,  p.  154.  /6. 

25.  Same — Couniy  School  Superiniendeni. — Bribery, — A  newspaper  publica- 
'  tion.  charging  that  a  county  superintendent  of  schools,  for  a  consider- 
ation in  money,  had,  by  the  use  of  his  influence,  induced  the  county 
board  of  education  to  order  a  change  in  school  books,  is  a  libel  in  the 
sense  of  the  statute.  lb, 

26i»  Same. — A  publication  may  be  libellous  which  does  not  impute  a  crime. 

.  lb. 

27.  Same. — Evidence. — Impeachment  of  Wilneaa. — Publications  by  a  witness 
upon  the  subject  to  which  his  testimony  relates  are  admissible  in  evi- 
dence to  impeach  his  testimony.  lb, 

28.  Same. — Mitigation.— It  may  be  shown  in  mitigation  of  punishment,  in 
a  criminal  prosecution  for  libel,  that  the  libel  was  provoked  by  a 
libel  upon  the  defendant  published  shortly  before  by  the  prosecuting 
witness.  lb, 

29.  Sam£. —  Witness, — Instruction. —  Weighing  Evidence. — Jury. — The  law  does 
not  require  the  jury,  in  weighing  the  evidence  of  a  witness  in  a  crim- 
inal case  to  consider  the  fact  that  the  witness  is  the  defendant  on  trial, 
and  it  is  error  to  so  instruct.  lb, 

30.  Same. — The  testimony  of  a  witness  found  by  the  jury  to  be  true  must 
be  l)elieved  and  acted  upon,  and  it  is  error  to  instruct  that  it  is  only 
entitled  to  the  same  weight  as  that  of  other  witnesses.  lb. 

31.  Murder.  —  Evidence. —  Tlurals. — Consideration  by  Jury. — It  is  competent 
for  the  State,  in  a  prosecution  for  murder,  to  prove  threats  made  by 
the  accused  against  the  deceased,  although  ninde  a  long  time  prior  to 
the  homicide,  but  in  determining  their  weight  the  jury  may  consider 
their  remoteness  from  the  time  otthe  homicide.    Goodwin  v.  Staiey  550 

32.  Same. — Diclarations  of  Accused.  —Effect  of  Ruling  on  C(jmpeic jury.— V^ here 
the  declarations  of  an  accused  are  susceptible  of  more  than  one  inter- 
pretation, it  is  for  the  jury  to  determine  irom  the  evidence  what  inter- 
pretation they  shall  have,  and  the  court,  in  ruling  them  to  be  compe- 
tent, does  not  <letermine  that  they  shall  have  an  interpretation  ad- 
verse to  the  innocence  of  the  defendant.  76. 

33.  Same. —  Tr/7;?c*<. — Expert. —  Definition  of  Words. —  There  is  no  error  in 
refusing  to  permit  an  expert  witness,  on  the  direct  examination,  to 
give  a  definition  of  a  word  which  has  a  fixed  and  well  known  signifi- 
cation, lb, 

34.  Slitic. — Ihpothetical  Questions. — Evidence.  -  It  is  not  necessary  to  embody 
in  a  question  asked  an  expert  witness  all  of  the  matters  of  which  there 
is  any  evidenee ;  such  a  question  is  proper  if  it  embodies  such  mate- 
rial facts,  fairly  within  the  range  of  the  evidence,  as  counsel  deem  to 
have  been  proved.  lb, 

35.  Same. — Opinion  of  Witness  as  to  Accused^ s  Power  of  Control.  — li  is  not 
error  to  refuse  to  permit  a  witness  to  express  an  opinion  as  to  whether 
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a  person  accused  of  crime  can  or  can  not  control  his  appetite  for  in- 
toxicating liquor.  lb. 

36.  Same. —  Voluntary  Drunkenness. — Voluntary  drunkenness  is  no  excuse 
for  the  crime  of  homicide.  lb. 

87.  Same. — Evidence. — Discretion  of  Court. — Supreme  Court. — The  trial  court 
may  permit  the  State  to  introduce  evidence  after  the  defendant  has 
closed  his  evidence,  and  the  Supreme  Court  will  not  reverse  a  judg- 
ment unless  the  trial  court  has  abused  its  discretionary  power  in  this 
respect.  lb. 

38.  Same. — Insanity. — Effect  of  Order  of  Commission.  ~  The  order  of  a  com- 
mission composed  of  two  justices  of  the  peace  and  a  physician, 
declaring  a  person  to  be  insane  and  entitled  to  admission  to  the  hos- 
pital for  the  insane,  is  not  conclusive,  and  the  State  may  introduce 
evidence  tending  to  show  the  defendant's  sanity,  both  before  and  after 
his  admission  into  the  hospital.  lb. 

39.  Same. —  Opinixm  of  Non- Expert  Witness.  —  A  non-expert  witness  must 
state  the  facts  upon  which  he  bases  his  opinion,  but  if  he  states  that 
he  has  had  an  acquaintance  with  the  accused,  and  has  had  conversa- 
tions and  dealings  with  him,  he  may  then  express  an  opinion.        lb. 

40.  Saine. — In^rudions. — Instructions  are  to  be  tak^n  together,  and  if  when 
80  taken  they  express  the  Jaw  correctly,  there  is  no  available  error.  lb. 

41.  Same. — Criminal  Kesponslbility. — Where  one  has  mental  capacity  suffi- 
cient to  fully  comprehend  the  nature  and  consequences  of  an  act  and 
unimpaired  will  power  strong  enough  to  master  an  impulse  to  com- 
mit a  crime,  there  is  criminal  responsibility,  and  an  instruction  em- 
bodying this  doctrine  is  a  correct  expression  of  the  law.  lb. 

42.  Same. — Menial  Depi-avity. — It  is  not  error  to  instruct  the  jury  that 
mere  mental  depravity  is  not  insanity.  lb. 

43.  Same. — Delirium. — Insti-uctions. — An  instruction,  that  "  Insanity  of  a 
permanent  nature,  when  once  shown  to  exist,  i^  presumed  to  continue 
until  the  contrary  appears,  but  where  ddinum  tremens  is  set  up  as  a 
defence,  the  delirium  must  exist  at  tlie  time  tlie  act  was  committed, 
as  there  is  no  presumption  of  its  existence  from  antecedent  fits  from 
which  the  ofTending  person  has  recovered,"  is  a  substantially  correct 
statement  of  the  law.  lb. 

44.  Same, —  Value  of  Testimony  of  Expert  Witness. — It  is  proper  to  give  the 
following  instruction  :  "  The  opinions  of  medical  experts  are  to  be 
considered  by  you  in  connection  with  all  the  other  evidence  in  the 
case,  but  you  are  not  bound  to  act  upon  them  to  the  exclusion  of  all 
other  evidence.  Taking  into  consideration  these  opinions,  and  giving 
them  just  weight,  you  are  to  determine  for  yourselves,  from  tiie  whole 
evidence,  whether  the  accused  was  or  was  not  of  sound  mind,  yield- 
ing him  the  benefit  of  areasonalilodoubt,  if  any  such  doubt  arises."    /6. 

46.  Same.-  -The  rulinj^  in  the  case  of  Cucdfjy.  State^  66  Ind.  94,  approving 
instructions  set  forth  in  the  opinion  in  that  case  adopted  and  fol- 
lowed, lb. 

46.  Same. — TnaanHy. — Pn-vevsion  of  the  Afferfions. — A  perversion  of  the  affec- 
tions does  not  constitute  insanity,  if  there  is  mental  capacity  sulficient 
to  fully  comprehend  the  nature  and  consequences  of  a  criminal  act, 
and  no  disease  of  the  will  power  impairing  its  strength.  lb. 

47.  Same. — Declarations  of  Inmate  of  Hospital  for  the  Lisane. — An  instruction, 
that  "Any  statement,  declaration,  or  admission  of  the  defendant  that 
may  have  been  introduced  in  evidence  by  the  State,  made  while  he 
was  an  inmate  of  the  Indiana  Hospital  for  the  Insane,  must  be  re- 
garded and  held  by  you,  in  your  consideration  thereof,  as  the  state- 
ment, declaration,  or  admission  of  a  person  of  unsound  mind,  and 
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allowed  no  weight  whatever  against  the  defendant,  unless  the  evi- 
dence in  this  case  proves  to  your  satisfaction 'beyond  a  reasonable 
doubt,  that  th^  defendant  was  of  sound  mind  when  he  made  such 
statements,  admissions,  or  declarations,"  was  held  to  have  been  cor- 
rectly refused.  lb. 

48.  Same, — Motives, — It  is  not  error  to  refuse  an  instruction,  unless  it  is 
the  duty  of  the  court  to  give  it  in  the  terms  in  which  it  is  prayed, 
and  there  is  no  error  in  refusing  an  instruction  which  gives  undue 

Erominence   to   the    ab-sence   of   motive,   and   to   the   fact   that   the 
omicide  was  committed  under  circumstances  which  rendered  detec- 
tion and  arrest  inevitable.  lb . 

49.  Same, — Prenzy. — A  frenzy  arising  from  passion  is  not  mental  unsound- 
ness within  the  meaning  of  the  law.  lb. 

IbO.  Fornication, — AduUery. — IndirhneiiC—Xix  indictment,  charging  that  at, 
etc.,  on,  etc.,  C,  a  married  man,  and  B.,  an  unmarried  woman,  said 
C.  and  B.  not  being  then  and  there  married  to  each  other,  did  unlaw- 
fully live  and  cohabit  together  as  man  and  wife,  is  good  under  section 
1991,  R.  S.  1881.  SUde  v.  Chandler,  591 

DAMAGES. 

See  City,  1  to  3,  8,  9 ;  County  Recorder,  2 ;  Decedents*  Estates,  1 ; 
Fraud  ;  Guardian  and  Ward,  2 ;  Mechanic's  Lien  ;  Mortgage, 
9;  Negligence;  Railroad;  6ale,  1;  Telegraph,  2. 

DECEDENTS'  ESTATES. 
See  Mortgage,  1 ;  Witness,  2. 

1.  Contract, —  Nominal  Damxirjc}^. —  Comphint.  —  Supreme  Court.  —  A  joint 
debtor,  having  obtained  an  agreement  with  those  jointly  indebted,  that 
they  would  assume  payment  of  the  debt,  died,  whereupon  the  debt  was 
allowed  against  his  estate.  His  administrator  sued  the  survivors,  al- 
leging the  foregoing  facts,  but  alleging  neither  that  his  decedent's  es- 
tate had  been  compelled  to  pay  said  debt,  nor  that  there  were  any  as- 
sets belonging  to  such  estate. 

Heldj  ihat  the  complaint  showed  no  cause  of  action  for  more  than  nominal 
damages,  and  that  the  Supreme  Court  will  not  reverse  in  such  case. 

Bhine  v.  Morris^  81 

2.  Lease, — Descents, — Life-EslaJte, — ChatteL — A  lease  of  lands  for  the  life  of 
the  lessor  is  a  chattel,  and  on  the  death  of  the  lessee  it  goes,  not  to  his 
heirs,  but  to  his  administrator,  and  the  former  can  not  maintain  a  suit 
for  possession.  Cunningham  v.  Baxleyy  S67 

Z.  Appeal  to  Supreme  Court, — Dismissal  of  Appeal. — Where  an  administra- 
.tor  considers  himself  aggrieved  by  a  decision  of  a  circuit  court,  or 
judge  thereof  in  vacation,  growing  out  of  any  matter  connected  with 
a  decedent's  estate,  and  prosecutes  an  appeal  from  such  decision  to  the 
Supreme  Court,  he  is  not  required  to  file  any  appeal  bond ;  but  h^ 
must  file  a  transcript  of  the  record,  on  his  appeal,  in  the  Supreme 
Court,  at  the  latest,  within  tvrenty  days  after  sucli  decision  was  made, 
unless,  "for  good  cause  sliown,"  such  time  has  been  extended  by  the 
Supreme  Court.  Otherwise  a  motion  to  dismiss  tlie  appeal  must  be 
sustained.  Yenrley  v.  Sliarp,  4^9 

DECLARATIONS. 

See  Criminal  Law,  32, 47 ;  Evidence,  6, 8, 10 ;  Partition,  3 ;  Witness,  2. 

DEDICATION. 
See  Highway,  2. 

DEED. 
.See  Coktbact,  6,  7;  CouirrY  Beoordsb,  2;  Evidence,  12;  Execution, 
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7;    Fracdulknt  Convetance;    Husbakd   and  Wife;    Mabbi£I> 
Woman,  1 ;  Moutgaoe,  7,  8;  Taxes,  3;  Vendor  and  Vendee,  1,  2. 

1.  Escrow.  —  Mort(j(inc.  —  Pleading.  —  KxhibiL  —  De^-iptifm.  —  Where  the 
owner  of  an  c-quital)]e  otite  executes  an  in<^trument  toi  secure  a  debt 
without (lescribinj:^  the  land  in  it,  and  at  the  same  time,  and  as  apart 
of  the  same  transjiction,  executes  a  deed  containing  an  accurate  de- 
scrii)ti()n,  and  leaves  it  in  escrow  to  be  delivered  to  the  other  party 
upou  default  of  payment,  in  a  suit  to  enforce  such  lien  such  deed  is 
a  proper  exliibit,  and  the  description  therein  contained  will  supply 
the  want  of  one  in  the  other  instrument.  Burkam  v.  Bark^  ^O 

2.  Sanie. — Title.'— K  deed  while  held  as  an  escrow  convevs  no  title.        i&. 

3.  Warranty  Deed. — GranUe^s  As.<umption  of  JCiieumbrunce. — P&rfonaJ.  Debt  of 
Grantee. —  Grantor,  Graufces  >Sareti/. —  Where  the  grantee  in  a  warranty 
deed,  containing  bis  agreement  to  assume  and  pay  the  sum  of  five  ban- 
dred  dollars,  as  secured  by  mortgage  given  by  the  grantor  on  the  land 
conveyed  to  a  certain  named  person,  accepts  such  deed,  then,  as  be^ 
tween  the  grantee  and  the  grantor,  the  sum  of  five  hundred  dollars,  as 
a  part  of  the  mortgn  150  debt,  although  evidenced  by  the  grantor's  not^s, 
biKiomes  the  personal  debt  of  the  grantee,  and  the  land  conveyed  to- 
the  grantee,  notwithstanding  the  warranty  in  the  grantor's  deed,  be- 
comes and  is  bound  for  the  payment  of  such  debt. 

Staie.  ex  reL,  v.  Davis,  53^ 
DEFAULT. 

See  Judgment,  2,  3,  6  to  8. 

DEFECTS  CURED. 
See  AssKJNMENT  OF  Error,  4. 

DELIVERY. 
See  Vendor  and  Vendee,  1,  2. 

DEMAND. 

See  Contbact,  7 ;  Real  Estate,  Action  to  Recover,  1 ;  Vendor  ani> 

Vendee,  2. 

DEMURRER. 

See  Demurrer  TO  Evidence  ;  Habeas  Corpus;  Ple adtng,  3  to 9 ;  Prao 

TTCB,  4;  RncKiVER,  3;  Supreme  Court,  4, 12. 

DEMURRER  TO  EVIDENCE. 

1.  New  TriaL — Where  there  is  a  demurrer  to  evidence,  a  motion  for  a  new 
trial  is  not  admissible.  Radcliff  v.  Bedford,  4SS 

2.  Same. — Upon  a  demurrer  to  evidence,  every  reasonable  inference  against 
the  demurrant,  which  might  be  drawn  by  a  jury,  must  be  taken  as 
true  by  the  court.  •  lb. 

DESCENTS. 

See  Decedents'  Estates,  2 ;  Evidence,  8 ;  Will,  2. 

DESCRIPTION. 
See  Deed,  1 ;  Mechanic's  Lien  ;  Mortgage,  5. 

DISAFFIRMANCE. 
See  Married  Woman,  1. 

DISCRETION  OF  COURT. 
See  Continuance,  2 ;  Criminal  Law,  37 ;  Practice,  1, 10. 

DISMISSAL. 

See  Bastardy,  1 ;  County  Commissioners,  1 ;  Criminaij  Law,  4 ;  Db- 
cedentb'  Estates,  3 ;  Replevin,  1 ;  Supreme  Court,  3, 17, 19,  24,  81. 
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DIVORCE. 

1.  Oustody  of  Children. — Slatnfe  Conslrued. — Res  Adjudicata, — Where  a  di- 
vorce is  granted,  it  is  the  duty  of  the  court,  K.  8.  1881,  section  1046, 
without  recrard  to  tho  issues  or  the  wislios  of  the  parties,  to  make  pro- 
vision for  the  custody  of  the  minor  chiklron,  and  where  a  decree  on 
that  subject  is  entered  subject  to  future  moditicution,  it  is  an  adju- 
dication upon  all  tlie  facts  then  existing,  whether  actually  in  proof  or 
not,  touching  the  litncss  of  the  parties  to  have  such  custody. 

iMibois  V.  Johnson  J  6 

2.  Same. — Modification  of  Decree. — In  such  case  a  subsequent  modification 
of  the  decree  as  to  children  can  only  be  made  for  reasons,  occurring 
after  the  original  decree.  lb. 

3.  Same. — Eridence. — In  such  case,  where  a  divorced  husband  applies  to 
modify  the  decree  which  gave  custody  of  a  child  to  the  wife,  upon  the 
ground  that  at  the  time  of  the  application  she  was  living  in  open  and 
notorious  fornication  with  one  I).,  prdof  of  her  adultery,  or  other 
indecent  acts,  with  D.,  before  the  divorce,  is  inadmissible,  even  as  tend- 
ing to  illustrate  facts  occurring  afterwards.  lb. 

4.  Same. — In  such  case  evidence  of  the  good  character  of  D.  is  admissi- 
ble, lb. 

DRAINAGE. 

See  City,  8,  9. 

Notice  to  Pay  Assessment. — Publication  of. — Evidence. — A  single  publication 
of  a  proper  notice  to  pay  an  assessment  for  drainage,  made  in  a  news- 
paper of  the  county  thirty  days  before  the  time  fixed  for  payment,  is 
a  compliance  with  section  4277,  R.  S.  1881,  and  is  sufficient  as  to  time; 
but  proof  that  "  a  notice  was  sent  to  the  land-owner  by  mail,"  with- 
out evidence  of  the  time  wlien  or  place  where  it  was  sent,  or  the  con- 
tents of  the  notice,  is  not  suiBcient.  Hayes  v.  Slfate,  ex  reL,  284, 

DRUNKENNESS. 
See  Criminal  Law,  36. 

EJECTMENT. 
See  Real  Estate,  Action  to  Recover. 

EMPLOYER  AND  EMPLOYEE. 
See  City,  1,  2;  NiiXiLiGENCE,  6. 

ENDORSER  AND  ENDORSEE. 
See  Mortgage,  17 ;  Promissory  Note,  2  to  6. 

EQUITY. 
See  Contract,  7 ;  Judgment,  1 ;  Landlord  and  Tenant. 

ESCROW. 
See  Dkei),  1,  2. 

ESTOPPEL. 
See  Courts  ;  Married  Woman,  1 ;  Supreme  Court,  33. 

EVIDENCE. 

See  Contract,  3,  8;  County  Commfssionkrs,  4;  Criminal  Law,  1,  2,  7, 
19, 27  to  39, 44;  Demurrer  to  Evidence;  Divorce,  3, 4;  Drainage; 
Execution,  7;  Highway;  Instructions  to  Jury,  1 ;  Intoxicating 
Liquor,  4  to  6;  Mortgage,  12, 15, 17 ;  Practice,  2,  7, 10;  Receiver^ 
2;  Supreme  Court,  4,  6, 10,  11,  15,  23,  25;  Witness,  2  to  6. 
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1.  Harmless  Error. — The  admission  of  unnecessary  and  immaterial  evi- 
dence is  a  harmless  error. 

Boardy  ete.,  v.  BcLcon^  SI ;  Newcomer  v.  Hutckings,  119 

2.  Hearsay, — Conversations  between  persons  not  parties  to  the  suit  or  their 
agents,  and  never  communicated  to  either  party,  are  not  competent 
evidence.  lb, 

3.  Harmless  Enor. — The  admission  of  evidence  which  can  not  possibly 
injure  the  opposite  party  is,  if  erroneous,  harmless. 

Tliovipson  V.  DepreZj  67/  Au/deneamp  v.  Smith,  S:28 

4.  Admissions. — Insirwctums. — An  instruction  to  the  effect  that  evidence 
of  oral  admissions  should  be  scrutinized  closely  because  of  tlie  possi- 
bility that  the  party  might  not  have  expressed  himself  clearly,  and 
that  the  witness  might  not  hear  or  repeat  correotly,  is  erroneous. 

Sew  man  v.  JIazilri'jgj  73 

6.  Highway. —  Witness. — Opinion. — The  o))inion  of  a  witness  a,s  to  the  pub- 
lic utility  of  a  proposed  change  of  a  highway  is  not  admissible  as  evi- 
dence. 2^kom])son  v.  Deprez,  67 

6.  B^  Gestcs. — Declarations  of  Ownership. — The  declaration  of  one,  shown 
to  be  a£  the  time  in  possession  of  personal  property,  that  he  owns  it,  is 
proper  evidence  in  behalf  of  his  administrator,  in  a  suit  by  the  latter 
to  recover  it.  McConnell  v.  Hannak,  102 

7.  Tax  Duplicate. — Parol  Pnrtiti'ni. — Where  it  is  in  cbntroversy  whether  a 
parol  partition  had  been  made,  the  tax  duplicate  showing  that  the 
lands  were  taxed  to  tlie  respective  pL-rsons  to  whom  they  were  sup- 
posed to  have  been  allollid,  is  admissible  in  evidence  as  tending  to 
show  the  partition.  MeSarcncy  v.  McMUlen,  398 

8.  Same. — Declarations  of  Ano:stor. — Heir. —  Title.  —Where,  in  partition,  the 
title  is  in  question,  declarations  of  an  ancestor  from  whom  a  party 
claims  by  descent,  to  the  crlcct  that  tlie  ancestor  had  no  title,  are  ad- 
missible against  such  heir.  lb. 

9.  Same. —  Witness. — There  is  no  error  in  refusing  to  allow  a  question  to  a 
witness,  any  answer  to  which  would  be  wholly  immaterial,  and  when 
no  reason  for  asking  the  question  is  given.  lb, 

^10.  Same. — Declarations  of  Grantor. — Declarations  by  a  grantor  in  dispar- 
agement of  the  title  granted,  made  after  the  grant  and  in  the  absence 
of  the  grantee,  are  not  proper  cvidonce  against  the  grantee.  lb. 

11.  Insanity. —  Wiiiies.'^. — The  record  of  justices,  made  in  1872,  finding  a  per- 
son to  be  insane  and  a  proper  person  to  be  admitted  to  the  insane  hos- 
pital for  curable  insane,  is  not  admissible  evidence  as  tending  to  prove 
that  the  same  person,  ofl'ered  as  a  witness,  was  insane  in  1881. 

Jh-eedlove  v.  Bundy,  319 

12.  Deed. —  Connderalinn. — Pdm!  Kriihmce. — Parol  evidence  is  admissible  to 
show  what  was  the  consideration  for  a  deed.  Hamilton  v.  Barric/doWf  S98 

13.  Prnctice. — Harmlcsfi  Error. — The  admission  of  irrelevant  and  immaterial 
evidence  is  a  harmless  'jrror.  Henry  v.  Carson,  41^ 

EXCEPTIONS. 
See  Habeas  Corpus;  Morthaoe,  12;  Supreme  Court,  12,  27. 

EXECUTION. 

See  Judgment,  1 ;  Keplevin,  2. 

1,  Complaint  to  Set  Ande. — Fieri  Faciis.~A  complaint  by  a  defendant  in 
execution,  to  set  aside  a  writ  of  fieri  facixis,  allesring  the  issue,  levy  on 
lands  and  return  without  sale  or  other  disposition  of  the  levy,  and 
then  the  issUe  of  an  alias ^ri/acios,  is  good  on  demurrer. 

Mclver  v.  BaUard^  76 
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2.  Sonne, — Anewer  of  Abandonment  of  Lemj.  —An  answer  to  such  complaint, 
that  theleyv  had  been  abandoned,  is  bad  on  demuroer ;  so,  also,  is  an 
answer  or  counter-claim,  averring  the  same  facts  appearing  hj  the 
complaint,  and  praying  a  correction  of  the  alias  fieri  facias  so  as  to 
conform  to  the  statute.  2  K.  S.  187G,  p.  212,  section  454;  K.  S.  1881, 
section  741.  lb, 

3.  Same. —  Co^s. — If  the  alias  fieri  facias  in  such  case  could  be  corrected 
as  prayed,  the  costs  should  be  taxed  to  the  execution  plaintiti'.        lb. 

4.  Injmicllon. — Practice. —  Jadijnicnt. — An  execution,  collectible  without 
relief  from  appraisement  laws,  upon  a  judgment  whicli  does  not 
authorize  it,  must  be  corrected  by  motion,  and  an  injunction  is  not 
the  proper  remedy.  Martin  v.  Pt/fer,  ^4^ 

6.  Exemption.  —  Injutiction.  —  Heading.  —  Practice. —  A  complaint  by  A. 
against  a  sheriff,  showing  a  judgment  against  B.  before  a  justice  of 
the  peace,  the  filing  of  a  transcript  making  a  lien  on  land  of  the 
debtor,  a  subsequent  conveyance  of  the  land  to  A.,  the  issue  of  exe- 
cution to  tbe  sheriff  which  was  levied  on  the  land,  notwithstand- 
ing a  proper  claim  by  schedule  of  the  exemption  of  the  land  from 
execution,  its  return  without  sale  and  the  issue  of  a  venditioni  exponas^ 
without  pra.ripe,  upcm  which  the  sheriff  was  about  to  sell  the  land,  and 
praying  an  injunction,  is  bad  us  a  complaint,  but  good  as  amotion  to 
set  aside  the  vendi.  for  irregularity,  aftd  there  is  no  error  in  overrul- 
ing a  demurrer  to  it.  Berry  v.  JSldiols,  287 

6.  Same. — Judgment. — A  judgment  on  sijch  a  complaint,  peri)etually  en- 
joining the  sale  and  relieving  the  land  of  the  hen,  is  not  authorized, 
and  a  motion  to  modify  it  so  as  merely  to  enjoin  a  sale  und^r  the 
vendi,  should  be  sustained.  lb. 

7.  Proceedings  Supplementary. — Affidavit. — Fraud. — Contract. — An  afEdavit 
in  supplementary  proceedings  under  section  819,  R.  S.  1881,  which 
charges  that  A.  P.  is  indebted  to  the  judgment  debtor  in  the  value  of 
certain  lands  conveyed  by  the  former  to  Uie  latter,  presents  no  ques- 
tion of  fraud,  and  proof  of  such  conveyance  in  consideration  of  an  agree- 
ment by  A.  P.  to  pay  certain  other  debts  of  the  debtor  and  to  support 
him  during  life,  docs  not  support  the  conclusion  that  A.  P.  is  indebted 
in  a  sum  equal  to  the  value  of  the  lands,  as  charged. 

Pounds  V.  Chatham,  S4S 

8.  Sajne. — Judgment. — Appeal. — An  appeal  lies  from  a  judgment  in  such 
case  requiring  A.  P.,  unless  he  at  once  reconvey  the  land,  to  pay  to  the 
judgment  plaintiff  the  amount  found  to  be  the  value  of  the  land.    lb, 

9.  Lcax'c  to  Tssu^. — An  application  for  leave  to  issue  execution  under 
section  675,  R.  S.  1881,  made  by  another  than  the  plaintiff,  is  sufficient 
on  demurrer,  if  it  state  that  the  applicant  owns  the  judgment  without 
stating  the  facts  showing  such  ownership.  Martin  v.  Orry  4^1 

10.  Same. — PrincifKd  and  Surpfj/. — Discluirge  of  Surety, — Notice  to  Sue. — Fail- 
ure to  Issue  Ljccntlon. — Where  a  surety  by  notice  requires  the  cred- 
itor to  sue,  according  to  section  1210,  R.  S.  1881,  a  failure  to  issue 
execution  within  a  reasonable  time  after  judgment,  discharges  the 
surety  giving  the  notice,  but  not  a  co  surety  not  giving  notice.        lb, 

EXEMPTION. 
See  Execution,  5,  6 ;  Replevin,  2. 

EXHIBIT. 
See  Deed,  1 ;  Mortgage,  8  ;  Pleading,  11 ;  Taxes,  3. 

EXPERT. 
See  Criminal  Law,  33  to  35,  39,  44. 
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FEES  AND  SALARIES.     - 

See  Auditor  of  State,  1,  2. 

FOllECLOSl'KE. 
See  Deed,  1 ;  MoRTOAtJE ;  Receiver,  2  to  4. 

EOKKIGN  CORPORATION. 

See   CORPOKATION. 

FOREIGN  JUDGMENT. 
See  Will,  3. 

FORMER  ADJUDICATION. 
See  Divorce,  1,  2;  Will,  3. 

FORNICATION. 
See  Criminal  Law,  50. 

FRAUD. 

See  Execution,  7;  Fraudulent  Conveyance;  Married  Woman,  3; 
Promissory  Note,  1,  3,  G;  Vendor  and  Vendee,  1,  2. 

Cumspiracy. — Where  several  coiibpire  to  defniiid  another  for  the  benefit  of 
one,  all  are  liable  in  damages  for  the  fraud.      Breedlove  v.  Bundy^  319 

FRAUDULENT  CONVEYANCE. 

See  Contract,  6. 

1.  AgreemeTU  of  Vendee  to  liemnrry.  -  A  conveyance  back  to  the  grantor 
of  property  conveyed  to  defraud  creditors,  pursuant  to  an  agreement 
made  at  the  time,  is  not  fraudulent  or  illegal. 

KSecond  Aa'7  Bk.  v.  Brady,  498 

2.  Same. — Consideration. — Promiviory  Notes. — Promife  to  Reconvey. — Where 
a  grantee  in  a  deed  executed  to  defraud  creditors  reconveys  the  prop- 
erty solely  in  consideration  of  the  verbal  promise  made  at  the  time* 
of  the  fii^t  conveyance,  and  non-commercial  promissory  notes  are  ex- 
'»cuted  at  the  time  of  the  reconveyance  to  give  color  to  the  transaction^ 
there  is  no  consideration  for  such  notes.  76. 

3.  Same. — LeijaUlu  of  Consideration. — Notes  executed  at  the  time  a  recon- 
veyance of  the  land  is  made  by  the  grantee  to  the  fraudulent  grantor, 
pursuant  to  the  verbal  agret  inent  made  during  the  original  transac- 
tion, are  not  tainted  by  the  illegality  of  that  transaction.  lb, 

GRAND  JURY. 
See  Criminal  Law,  5. 

GUARDIAN  AND  WARD. 

1.  AsMgnment  by  Ward. — Aiiorncj/. — Momy  Had  and  Received. —  ComplainL — 
A  guardian,  whose  wanl  had  readied  full  age,  made  his  final  repcrt, 
showing  due  the  ward  '>'2\'\  and  that  the  money  was  paid  into  court, 
and  left  it  and  the  money  with  his  attorney,  to  present  to  the  court, 
pay  in  the  money  and  procure  his  discharffe.  On  the  same  day,  the 
ward  assigned  by  a  writing  .SloO  of  tlii&  money  to  the  plaintiffs,  but 
the  attorney,  upon  demand,  refused  to  pny  ii  to  them,  but  did  pay  it 
to  the  ward.  Tiie  comp^^aigt  against  the  attorney  was  in  the  ordinary 
form  for  money  had  and  received. 

Heldj  that  the  complaint  was  good,  and  the  plaintiffs  were  entitled  to  re- 
cover. McFadden  v.  Wilsony  25S 

2.  Negligence. —  Breach  of  Duty. —  Refmnnsibility  of  Guardian  for  CoTisequence 
of  his  Corrupting  Female  \Vard. —  uherc  a  guardian  of  the  person  and 
estate  of  a  minor,  a  female  just  entering  womanhood,  ignorant,  chaste^ 
of  weak  mind,  and  without  living  parents,  took  control  df  her  person 
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and  placed  her  in  his  family  as  a  servant,  and,  knowing  her  to  be  such 
a  person,  took  indecent  liberties  with  her  person,  thereby  exciting  her 

Sassion,  telling  her  that  it  was  not  improper  for  iier  to  permit  him  to 
o  so,  and  that  the  act  of  sexual  intercourse  would  not  iniure  her, 
and  Uiereafter,  while  she  still  so  remained  in  his  family,  he,  knowing 
her  to  be  still  ignorant  and  weak-minded,  negligently  suffered  and 
permitted  his  son,  a  well  grown  lad,  to  sleep  with  her  and  to  have  sex- 
ual intercourse  with  her,  whereby  she  became  pregnant,  the  guardian 
is  liable  to  the  ward  for  the  injury  so  suffered  by  her. 

Bratiain  v.  Camvady,  S66 
HABEAS  CORPUS. 

See  Mittimus,  2. 

Betum, — Practice, — Hai-mless  Error. — Objection  to  the  sufficiency  of  a  return 
to  a  writ  of  habeas  corpus  should  be  taken  by  exceptions,  and  not  by 
demurrer ;  but  if  the  return  be  insufficient,  and  so  held  upon  demur- 
rer, the  irregularity  in  practice  is  harmless.         Sturgeon  v.  Grayf  166 

HARMLESS  ERROR. 

See  Evidence,  1,  3, 13;  Habeas  Corpus;  Mortgage,  12,  15, 18;  Neg- 
ligence, 4;  Pleading,  5;  Practice,  5;  Promissory  Note,  6;  Su- 
PREICE  Court,  4, 10, 13,  21. 

HEIR. 

See  Decedents'  Estates,  2 ;  Evidence,  8 ;  Mortgage,  1 ;  Partition,  3. 

HIGHWAY. 

1.  Evidenoe. —  Witness, — Opinion. — The  opinion  of  a  witness  as  to  the  pub- 
lic utility  of  a  proposed  change  of  a  highway  is  not  admissible  as  evi- 
dence. Thompson  v.  Deprezj  67 

2.  Uaer.-^DedieaJl^/m.—Infiruclions. — Evidence. — Harmless  Error. — Where  ii> 
an  action  for  an  injury  resulting  from  a  defective  bridge  negligently 
permitted  to  become  out  of  repair,  the  evidence  shows  without  dispute 
that  the  bridge  was  located  on  a  highway  which  has  been  used  as  such 
more  than  twenty  years,  an  instruction  that  fifteen  years'  public  use 
makes  a  highway,  though  erroneous,  is  harmless,  the  verdict  being 
clearly  right  on  the  evidence.  Boards  etCy  v.  Bacon,  SI 

HUSBAND  AND  WIFE. 

See  Married  Woman  ;  Witness,  2. 

JB/etuUing  TpuL. — Conveyance. — Agreement. — Where  a  husband  buys  land 
with  his  wife's  money,  taking  a  deed  therefor  in  his  own  name,  with- 
out her  consent,  or  with  her  consent,  agreeing  orally  to  hold  the  land 
in  trust  for  her,  a  trust  results  in  her  favor  under  section  2976,  R.  8. 
1881.  Raddiff  v.  Radford,  4SB 

INDICTMENT. 

See  Criminal  Law,  12  to  14, 18,  50;  Intoxicating  Liquor,  3. 

INFANCY. 

See  Married  Woman,  1. 

JPUading. — Contract. — Presumption. — In  pleading  a  contract  it  is  not  nec- 
essary to  aver  that  the  party  sought  to  be  bound  was  an  adult,  as,  in 
the  absence  of  averment  and  proof,  that  fact  will  be  presumed. 

McSweeney  v.  McMillen.  i98 
INFANT. 

See  Guardian  and  Ward,  2 ;  Infancy  ;  Married  Woman,  1. 

INFORMATION. 
See  Criminal  Law,  5  to  7, 12  to  14. 
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INJUNCTION. 

See  City,  4;  Execution,  4  to  6. 

Ef^oining  LawtuU, — Defence, — ^The  defendant  can  not,  as  a  general  rale,  en- 
join the  prosecution  of  legal  proceedings  upon  grounds  of  which  he 
might  avail  himself  in  the  defence  of  such  proceedings.    MartmY,  Orr^  S7 

INSANITY. 
See  County  Auditob;  Cbiminai^  Law,  38,  41  to  47,  49 ;  EviDENCEy  11. 

INSOLVENCY. 

See  MoBTQAOE,  14,  17;  Receiyeb,  4. 

ISSUES. 
See  SuPREicE  Court,  19. 

INSTRUCTIONS  TO  JURY.   . 

See  Criminal  Law,  20,  29,  30,  40  to  45, 47, 48;  Evidence,  4;  Highway,. 
2 ;  Nequgence,  4 ;  Practice,  3, 8 ;  Supreme  Court,  6, 16, 22 ;  Wit- 
nebs,  4,  5. 

1.  Evidence. — Admissiom. — An  instruction  to  the  effect  that  evidence  of 
oral  admissions  Hhould  be  scrutinized  closely  because  of  the  poesibility 
that  the  party  might  not  have  expressed  himself  clearly,  and  that  the 
witness  might  not  hear  or  repeat  correctly,  is  erroneous. 

Nevrman  v.  Uazelrigg,  7S 

2.  I^CLCtice. — It  is  not  error  to  refuse  a  special  instruction  when  the  gen- 
eral instructions  given  embraced  the  principles  of  law  asserted  in  the 
special  instruction  asked.  Nicoles  v.  CcUtert,  816 

8.  Same. — Constnieiinn, — An  instruction  is  not  to  be  judged  by  detached 
clauses,  but  if,  when  considered  as  an  entirety,  it  states  correct  propo- 
sitions of  law,  it  will  be  upheld.  lb, 

4.  THme  for  SubmiUing  InMructi(yns. — A  party,  who  desires  special  instruc- 
tions to  be  given  to  the  jury,  must  deliver  them  to  the  court  before  the 
argument  to  tlie  jury  commences,  and  Ls  not  entitled  to  have  any  con- 
sideration given  to  his  instructions  offered  later.    Hege  v.  New8omy4^6 

5.  Supreme  Court. — Instructions  to  the  jury  are  construed  by  the  Supreme 
Court,  with  reference  to  each  other  and  as  an  entirety;  and  if,  thus 
construed,  they  present  tlie  law  fairly  and  correctly,  and  are  not  cal- 
culated to  mislead,  they  will  afford  no  sufficient  ground  for  the  rever- 
sal of  the  judgment,  although  some  of  the  expressions  therein,  if  they 
stood  alone,  might  be  erroneous. 

Sum  v.  SiaUy  4^7 ;  Goodwin  v.  State ,  550;  McOarty  v.  Waterman^  594 

INSURANCE. 
See  Auditor  op  State,  1,  2. 

INTENTION. 
See  Criminal  Law,  3,  48 ;  Will,  1. 

INTEREST. 
See  Mortgage,  12. 

INTERPLEADER 
See  Promissory  Note,  2. 

INTERROGATORIES  TO  JURY. 

See  Negligence,  3. 

The  court  may  refuse  to  send  interrojj;at()ries  to  the  jury  which  the  attor- 
ney of  the  opposite  party  has  had  no  opportunity  to  see  until  after  he 
has  closed  his  argument.  Wabanh^  etc,,  B,  W.  Co,  v.  TreltSf  450 
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INTOXICATING  LIQUOR. 
See  CriminaIj  Law,  35. 

1.  OratUing  License  to  Sell. — Remonstrance, — Ma^  be  FUed  Before  Comify 
Commissioners  Only, — The  remonstrance  provided  for  by  section  5314, 
B.  8. 1881,  against  the  granting  of  license  to  sell  intoxicating  liquors, 
must  be  presented  to  the  board  of  county  commissioners;  and  it  is  not 
error  for  the  circuit  court  to  refuse  to  permit  a  person  to  become  a 
remonstrant  when  the  cause  is  pending  tnerein  on  appeal. 

L&t  V.  Fadgetij  126 

2.  Same, — QuaUfication  of  Memonstrator. — Pi'ivilege  to  ItemoTistraie  Lost  by  Re- 
moval from.  Township. — If  one  remonstrating  under  said  statute,  during 
the  pendency  of  the  cause  after  the  filing  of  his  remonstrance,  cease 
to  be  a  voter  of  the  township  for  which  the  license  is  sought,  he  will 
thereby  lose  the  personal  privilege  of  being  a  remonstrant,  and  there 
will  be  no  error  in  dismissing  his  remonstrance  and  refusing  him 
permission  to  further  resist  as  a  remonstrant  the  granting  of  the 
license.  /6. 

3.  Selling  WiihonU  License. — Indictment. — An  indictment  for  selling  intox- 
icating liquor  without  license,  under  section  5312,  R.  S,  1881,  which 
shows  a  sale  of  "  less  than  a  quart,''  is  sutidcient,  without  alleging  that 
the  sale  was  made  at  one  time.  Mullen  v.  StatCj  304- 

4.  Same. — EncUnce, — Beer. — An  inference  by  the  jury  that  "  beer,"  sold 
in  a  saloon,  was  malt  liquor  will  not  be  held  unwarranted  by  the  Su- 
preme Court.  lb. 

5.  Sale  to  Minm\ — Evidence. — As  to  evidence  held  sufficient  to  warrant  a 
conviction  for  a  sale  of  intoxicating  liquor  to  a  minor  under  section 
2094,  R.  S.  1881,  see  opinion.  Stultz  v.  Slate,  4o6 

6.  Unlaufnl  Sd'z  of  Bea'. — Evidence. — Presumption. — Where  the  defendant 
is  prosecuted  for  an  unlawful  sale  of  intoxicating  liquor,  and  upon 
the  trial  the  evidence  shows  a  sale  of  beer  under  circumstances  which 
would  make  tlie  sale  unlawful  if  the  beer  was  intoxicating,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the  beer  so 
sold  was  a  malt  or  an  intoxicating  liquor.  SUnU  v.  State,  4^7 

JOINDER  OF  CAUSEa' 
See  CoNTBACT,  6. 

JUDGE. 
See  Criminal  Law,  17. 

JUDGMENT. 

See  Criminal  Law,  8  to  11, 17;  Divorce;  Execution;  Mortgage,  10, 
12, 16, 18;  Negligence,  17;  Pleading,  10,  12;  Practice,  6;  Real 
Estate,  Action  to  Recover,  3 ;  Replevin,  2 ;  Supreme  Court,  4, 
10,  13,  27;  Telegraph,  2;  Will,  3. 

1.  Lien. — Priority. — Trust. — Lands. — Exectition. — Judgments  are  by  statute 
liens  on  lands  held  in  trust  for  the  judgment  debtor  in.  their  chrono- 
logical order,  and  a  junior  judgment  obtains  no  priority  by  a  decree  in 
equity  subjecting  the  lands  to  execution  to  satisfy  it,  where  the  plain- 
tilTin  the  senior  judgment  is  not  a  party.  Maxwell  v.  Vaught,  13G 

2.  Default. — Relirf  From. — Set-  Off. — Rel  ief  from  a  judgment  by  default  will 
not  be  given  to  a  party,  under  section  396,  R.  S.  1881,  merely  to  enable 
him  to  avail  himself  of  a  set-oil*.  Willis  v.  Bromning,  14^ 

3.  Practice. — Failure  to  Plead. — Default. — A  failure  to  plead  or  make  up 
issues  as  required  justifies  a  judgment  as  upon  default.  R.  S.  1881, 
section  401.  Lilly  v.  Dunn,  ^20 

4.  Parties. — Judgment,  Review  of. — Where  a  judgment  is  sought  to  be  re- 
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viewed  in  the  court  below,  all  parties  to  the  original  action  affected 
thereby  must  be  brought  into  court.  Concannon  v.  Soble,  SJ6 

5.  Confiscation. —  Void  Decree, — Jurisdiclicn. — Jurisdiction  of  proceedings 
to  confiscate  property,  under  the  act  of  Congret».s  of  July  17th,  18(i2, 
12  U.  S.  Statutes  at  Large,  58D,  could  not  exist  without  a  prior  seizure 
of  the  property  by  executive  order,  and  this  must  appear  by  the  record. 

lienry  v.  Carson^  4^^ 

6.  Same, — Default — Where  the  owner  of  such  property  appeared  and  an- 
swered, and  his  appearance  and  answer  were  stricken  out  and  judg- 
ment entered  by  default  for  the  want  of  an  affidavit  of  his  loyalty, 
the  judgment  is  void.  lb. 

7.  Default. — Complaint  for  Belief  Against.  —  A  complaint  to  set  aside  a 
judgment  by  default,  which  fails  to  show  a  specific  defence  to  the  ac- 
tion, is  bad.  Nichols  v.  NichoUf  4^3 

8.  Same. — Summons. — Sheriff^a  Return, — A  sheriff's  return,  showing  service 
of  the  summons,  can  not  be  questioned  in  a  suit  to  set  aside  a  default 

lb. 

9.  Justice  of  the  Peace, — Delay  of  Entry, — Where  a  justice  does  not  enter 

i'udgment  upon  a  verdict  immediately,  as  the  statute  requires,-  but  de- 
ays  such  entry  six  days,  the  delay,  though  a  violation  of  the  statute, 
does  not  affect  the  validity  of  the  judgment.  Martin  v.  Ptfer,  246 

JURISDICTION. 

See  CiTT,  4,  5;  Judgment,  5;  Mandamus,  2 ;  Supreme  Court,  17,  24; 

Will,  3. 

JURY. 
See  Criminal  Law,  1,  3,  5,  21,  29,  30,  31 ;  Intoxicating  Liquor,  4. 

JUSTICE  OF  THE  PEACE. 

See  Criminal  Law,  8 ;  Supreme  Court,  17. 

JvdgmaU, — Delay  of  Entry. — Where  a  justice  does  not  enter  judgment  open 
a  verdict  immediately,  as  the  statute  requires,  but  delays  such  entry 
six  davs,  the.  delay,  though  a  violation  oi  the  statute,  does  not  affect 
the  validity  of  the  judgment.  Mcartxn  y,  Pifer^  S46 

LACHES. 
See  Negligence,  9. 

LANDLORD  AND  TENANT. 
See  Decedents'  Estates,  2. 

Lease. — Renewal  or  Purchase. — Election. — Specific  Performance, — Equity, — A 
lease  of  a  lot  for  a  term  provided  for  the  erection  of  a  building  on 
the  lot  by  the  lessee,  and  at  the  end  of  the  term,  tlie  lessor  could  elect 
to  renew  the  lease,  or  buy  the  building,  or  sell  the  lot,  at  a  price  to 
be  ascertained  by  referees;   the  lessor  failed  to  elect. 

Held,  that  the  lessee  could  then  elect,  and,  having  chosen  to  purchase  the 
lot,  and  the  lessor  refusing  to  join  in  a  reference  to  fix  the  price,  could 
maintain  suit  against  the  lessor  for  equitable  relief.  Coles  v.  Peek,  3S3 

LAW  OF  THE  CASK 
See  Supreme  Court,  14. 

LEASE. 
See  Contract,  1 ;  Decedents'  Estates,  2 ;  Landlord  and  Tenant. 

LEX  LOCI. 
See  Taxes,  1,  2;  Txlbo&aph. 
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LIBEL. 
See  Criminal  Law,  22  to  28. 

LICENSE. 

See  CoNTBACT,  4,  5 ;  Intoxicating  Liquor  ;  Sale,  6,  7. 

LIEN. 

See  Contract,  6,  7;  Deed,  1,  3;  Judgment,  1 ;  Mechanic's  Lien; 
•  Mortgage,  12 ;  Subrogation,  1 ;  Taxes,  3. 

LIFE-ESTATE. 
See  Decedents'  Estates,  2. 

LIQUOR  LAW. 
See  Intoxicating  Liquor. 

MANDAMUS. 

See  City,  6,  7 ;  Schools,  3. 

1.  CKvU  Action.— Adequate  Legal  Remedy. — Controverted  Qaim. — Where  the 
ordinaiy  civil  action  will  afford  the  plaintiff  an  adequate  legal  rem- 
edy, and,  especially,  where  the  validity  of  his  claim  is  controverted, 
he  can  not  resort,  in  the  first  instance  at  least,  to  the  extraordinary 
proceeding  by  mandate.  Harrison  School  Tp.  v.  McGregor^  1S5 

"i,  Prgdice. —  Juriadietion —  Summons. —  Waiver.  —  In  a  proceeding  for  a 
mandate,  jurisdiction  is  ac<^uired  not  by  summons  but  bv  an  alternative 
writ ;  this  writ  may  be  waived  by  an  appearance,  and  the  complaint 
or  application  may  be  tested  by  demurrer.     Wren  v.  Indianapolis,  £06 

MANSLAUGHTER. 
See  Criminal  Law,  3. 

MARRIED  WOMAN. 
See  Husband  and  Wife  ;  Witness,  2. 

1.  Deed.— Infancy. — Disaffirmance  of  Deed. — Estoppel. — A  married  woman 
may,  at  any  time  during  coverture,  disaffirm  a  deed  made  by  her 
while  an  infant,  and  she  is  not  estopped  by  the  facts,  that  when  the 
deed  was  executed  she  appeared  and  was  believed  by  the  grantee  to  be 
an  adult,  that  the  grantee,  with  her  knowledge  after  reaching  majority, 
improved  the  land,  and  that  he  had  conveyed  to  an  innocent  purchaser, 
and  that  after  majority  she,  with  her  husband,  enjoyed  ana  exercised 
dominion  over  the  consideration  received.         Bvihanan  v.  Hubbard,  1 

2.  Barties. — Husharui  and  Wife. — A  husband  may  unite  with  his  wife  in 
a  suit  concerning  her  separate  property,  and  no  averment  of  his  inter- 
est other  than  the  marital  relation  is  necessary  in  the  complaint. 

RoUcr  V.  Blairy  £03 

Z.  Same.-^Fravjd. — Complaint. — In  a  suit  by  husband  and  wife  for  fraud 
upon  the  wife,  affecting  her  separate  property,  it  is  not  necessary  to 
aver  that  the  husband  was  deceived ;  and  where  by  false  representa- 
tions she  is  put  off  her  guard,  so  that  she  does  not  use  ordinary  pru- 
dence to  ascertain  the  facts  by  examining  a  public  record  of  a  distant 
county,  an  action  will  lie  if  the  purpose  of  the  defendant  was  fraudu- 
lent, and  he  professed  to  know  the  facts,  though  he  did  not.  Ih, 

MASTER  AND  SERVANT. 
See  City,  1,  2;  Negligence,  5. 

MEASURE  OF  DAMAGES. 
See  Sale,  1. 

Vol.  96.— 40 
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MECHANIC'S  LIEN. 

Notice. — Misiake  in  Description. — Cotreclion. — Pleading. — The  notice  of  lien^ 
by  mistake,  named  lot  9,  instead  of  lot  II,  in  block  7,  in  a  town^ 
but  recited  that  the  lien  claimed  was  for  lumber  furnished  by  the 
plaintiffs  to  the  contractor,  and  used  by  him  in  building  for  the  de- 
lendants,  recently,  a  brick  building  on  the  property  described.  The 
complaint,  not  otherwise  challenged,  averred  the  mistake,  that  the 
only  building  ever  built  for  or  owned  by  the  defendants  in  block  7, 
was  on  lot  II,  and  not  on  lot  9,  and  is  well  known  and  can  b^  identi- 
fied by  the  description  in  the  notice. 

Heldf  that  the  complaint  was  good  on  demurrer. 

Held,  also,  that  an  answer  by  which  the  defendants  alleged  tbat  the  con- 
tractor broke  his  contract,  whereby  tlie  defendants  suffered  damage 
which  they  prayed  be  allowed  them  against  the  plaintiffs,  was  bad  on 
demurrer.  Newcomer  v.  HtUchinga,  119^ 

MEMBER  OF  FAMILY. 

See  Contract,  9. 

MINOR, 
See  Guardian  and  Ward,  2 ;  Intoxicatinq  Liquor,  5. 

MISNOMER. 

• 

See  Mittimus,  2 ;  Pleading,  9. 

MISTAKE. 
See  County  Recorder,  2 ;  Mechanic's  Lien. 

MITTIMUS. 

1.  ConstabU, — Statute  Construed, — A  special  constable  may  take  a  prisoner 
committed  to  jail,  to  the  prison,  tliough  his  name  be  not  mentioned  in 
the  mittimus,  notwithstanding  section  1433,  R.  S.  1881. 

Sturgeon  v.  Gray,  166 

2.  Same. — Misnomer.  —  Habeas  Coi^yus. — The  misnomer  of  a  prisoner  in  a 
mittimus  affords  no  reason  for  his  discharge  on  habeas  corpus,  Ib» 

MONEY  HAD  AND  RECEIVED. 
See  Guardian  and  Ward,  1. 

MOllTCJAGE. 
See  County  Recorder,  2;  Deed;  Receiver,  2,  4;  Subrogation,  1. 

1.  Action  to  Ec'Jf cm.— Parties. — Joinder  of  Plaintiffs. — The  administrator, 
widow  and  heirs  at  law  of  a  deceased  mortgagee  may  join  as  plaintiffs 
in  a  suit  to  redeem  a  senior  mortgage.  Lilly  v.  Vunn,  220 

2.  Sam^, — Foreclosure. — Statute  of  Limitations. — A  suit  to  foreclose  a  mort- 
gage, not  containing  a  covenant  to  pay,  is  barred  when  the  debt  se* 
cured  by  it  is  barred,  and,  when  so  barred,  a  suit  by  the  mortgagee  or 
his  representatives  to  redeem  a  senior  mortgage  is  also  barred^        lb. 

3.  Same. — Indemnifying  Mortgage. — A  suit  to  foreclose  a  mortgage  given  to 
indemnify  the  mortgagee  on  account  of  liability  as  surety  for  the  mort- 
gagor, but  containing  no  covenant  to  pay,  is  barred  by  the  statute,  R. 
S.  1881,  section  292,  in  six  years  from  the  time  a  cause  of  action  ac- 
crues thereon.  lb. 

4.  Equitable  Estate. — The  owner  of  an  equitable  estate  may  mortgage  the 
same,  and  such  estate  may  be  sold  upon  a  foreclosure. 

Bvrkam  v.  Burk,  270 

6.  Same, — Forechmire. — Misdescription. —  Rrfonnation, —  AVliere  a  mortgage 
misdescribes  tlie  land,  the  same  may  be  reformed  and  foreclosed,  not- 
withstanding the  fact  that  it  has  already  been  foreclosed  by  such  mis- 
taken description.  lb. 
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6.  Construction  of  Contract. — Assignment  of  Certificate,  of  Stock  in  BuHding  As- 
sociation. — A  mortgage  "  to  secure  the  payment,  when  the  same  becomes 
due,  of  three  shares  in  the  M.  Loan,  etc..  Association"  (which  had 
been  assigned  by  the  mortgagor  to  the  mortgagee),  "  in  value,  when  the 
same  matures,  of  SOOO.  The  mortgagor  agrees  to  pay  promptly  to  the 
association  all  dues  on  said  shares;  that  upon  his  failure  to  do  so  the 
mortgagee  may  foreclose,  as  a  part  of  the  purchase-money,  for  all 
dues  necessary  to  complete  said  shares  to  make  them  par.  This  mort- 
gage is  to  secure  the  purchase-money  for  the  property  herein  described, 
and  the  mortgagor  agrees  to  pay  said  sum  poove  secured,"  secures 
only  the  payment  of  the  dues  necessary  to  secure  to  the  mortgagee  the 
shares  assigned  to  him,  and  not  the  payment  of  .$600  by  the  association 
upon  maturity  of  the  stock.  Whippennan  v.  Smithy  ^75 

7.  Assumption  of  Payment  of  Mortgage  Debt, — Conveyance. — Piincipal  and 
Surety. —  Vendor  and  Vendee. — A  grantee  of  Teal  estate,  the  deed  of  con- 
veyance to  whom  contains  a  stipulation  for  his  assumption  of  a  debt 
secured  by  mortgage  thereon,  which  debt  his  grantor  is  personally 
bound  to  pay,  becomes,  by  the  acceptance  of  such  deed,  personally 
bound  to  the  mortgage  creditor  ;  as  between  such  grantee  and  his 
grantor,  the  former  becomes  the  principal  debtor,  while  the  latter  be- 
comes a  surety.  Ellis  v.  Johnson^  S77 

8.  Same. — Foreclosure. —  Pkading. — Exhibits. — Deeds. — Suit  by  Assignee  of 
Mortgage  Debt. — Effect  as  to  One  Grantee  of  Release  of  Another  Grantee, — 
A.  executed  his  mortgage  on  each  of  a  number  of  town  lots,  to  secure 
his  notes  given  for  the  purchase-money  thereof.  He  sold  an  undivided 
one-third  interest  in  the  lots  to  B.,  who  was  to  pay  one-third  of  the 
notes,  and  on  sale  of  the  lots,  to  share  in  that  ratio  in  the  profits  and 
losses,  the  title  to  remain  in  A.  for  the  benefit  of  A.  and  B.  They  sold, 
and  A.  conveyed,  the  lots  to  C,  who  sold  and  conveyed  a  portion  oi 
them  to  D.  and  the  remainder  to  F.  D.  afterwards  sold  and  conveyed 
his  portion  to  F.  By  each  of  the  deeds  of  conveyance,  the  grantee,  as 
part  of  the  purchase-money,  assumed  and  agreed  to  pay  the  notes  se- 
cured by  the  mortgages  on  the  lots  conveyed  to  him.  The  notes  be- 
coming due  and  remaining  unpaid,  A.  aiid  B.  furnished  money  to  G. 
to  pay  the  notes  and  mortjijage  and  procure  assia^nments  thereof  to  G. 
as- trustee  for  A.  and  B.  G.  paid  the  money  to  the  assignee  and  holder 
of  the  notes  and  mortgages,  and  procured  him  to  assign  the  notes  tq 
G.,  who,  having  notified  the  persons  who  had  assumed  the  notes  and 
mortgages  ihui  lie  accepted  their  assumptions,  and  having  demanded 
payment  of  them,  brought  his  suit  as  such  trustee  against  F.  to  fore- 
close the  mortgages,  and  for  personal  judgment  on  the  notes  against  F. 

Seldj  that  it  was  not  necessary  in  such  suit,  for  the  purpose  of  enforcing 
against  F.  his  assumption  of  the  debt,  to  exhibit,  as  parts  of  the  com- 
plaint, the  deeds  of  conveyance  to. said  grantees  prior  to  F.,  and  not 
necessary  for  the  foreclosure  of  the  mortgage  to  exhibit  any  of  said 
deeds  of  convevances. 

Heldf  also,  that  whatever  may  have  been  the  effect  as  against  F.  of  the 
agreement  between  A.  and  B.,  the  actual  assignment  to  G.  gave  him  a 
right  of  action  as  trustee  of  A.  and  B. 

Held,  also,  that  the  fact  that  after  the  conveyance  by  D.  to  F.,  and  before 
notice  to  F.  of  sucli  acceptance  by  G.,  C.,  for  a  valid  consideration^ 
released  D.  from  his  liability  on  his  said  assumption,  would  not  op- 
erate to  release  F.,  the  principal  debtor,  from  his  liability  to  G.      lb, 

9.  Mortgage  of  Indemnity. — Express  Agreement  to  Pay  Debt. — Foreclosure. — 
Where  an  indemnifying  mortgage  contains  an  express  agreement  of  the 
mortgagor  to  pay  the  debt  therein  described,  upon  his  failure  to  pay 
when  his  liability  is  ascertained  and  fixed,  and  the  debt  is  due,  the 
mortgagee  may  at  once,  without  having  paid  such  debt  or  any  part 
thereof,  maintain  an  action  for  the  foreclosure  of  the  mortgage  and 
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may  recover  therein,  as  damages,  actual  compensation  for  the  total 
probable  loss.  Malott  v.  Goff^  4^6 

10.  Foreclosure, — Counter- Claim. — Junior  Incumbrance. — Judgment. — In  a  suit 
to  foreclose  a  mortgage,  making  defendant  a  subsequent  mortgagee 
whose  demand  is  not  due,  a  counter-claim  by  such  defendant,  asserting 
his  mortgage,  with  a  view  to  its  adjustment  r.nd  such  a  decree  as  will 
protect  his  rights,  will  resist  a  demurrer  by  the  mortgagor. 

Buchanan  v.  Berksfiire  Life  Ins.  Cb.,  510 

11.  Same. — Construction  of  Mortgage. —  Wlien  Due  at  Option  of  Motigngce. — No- 
lice. —  Waiver. — Promissoty  Note. — A  mortgage  was  given  to  secure  a  note 
tor  a  principal  sum,  and  coupon  notes  for  interest,  due  semi-annually 
in  succession.  The  principal  note  recited  that  interest  thereon  was 
paid  by  the  coupons.  The  mortgage  provided  that  a  failure  to  pay  any 
coupon  at  maturity,  or  taxes  on  the  mortgaged  property,  should,  at  the 
option  of  the  mortgagee,  make  the  mortgage  debt  due  and  collectible. 

Held^  that  the  commencement  of  a  suit  to  foreclose  for  the  whole  debt  was 
a  sufficient  exercise  of  the  mortgagee's  option,  and  that  notice  to  the 
mortgagor  of  this  election,  before  suit  brought,  need  not  be  alleged  or 
proved. 

Heldy  also,  that  the  recital  in  the  principal  note  was  not  a  waiver  of  the 
right  of  option  given  by  the  mortgage.  Ih. 

12.  Same. —  Harmless  Error.  —  Counter-  Claim. —  Judgment  —  Interest.  —  New 
TriaL — Evidence. — In  a  suit  to  foreclose  a  mortgage,  the  mortgagor, 
junior  mortgagees,  and  one  who  had  purchased  the  premises  at  a  sale 
lor  taxes,  were  made  defendants.  The  latter  filed  a  counter-claim,  as- 
serting a  lien  superior  to  those  of  all  the  other  parties,' upon  which  is- 
sues were  formed  by  the  mortgagor  and  the  other  parties,  and  this 
part  of  the  cause  was  ordered  to  be  tried  separately,  and  a  continuance 
thereof  granted ;  while  the  other  issues,  including  those  upon  counter- 
claims filed  by  the  junior  mortgagees,  were  tried.  It  did  not  appear 
whether  any  or  what  disposition  had  ever  been  made  of  the  issues  thus 
continued  for  trial. 

Heldf  that  the  record  did  not  show  any  injury  to  the  mortgagor  by  this 

Sroceeding,  and,  therefore,  he  could  not  question  it  in  the  Supreme 
ourt 

Held,  also,  that  though  the  claims  of  the  junior  mortgagees  were  not  ma- 
tured when  the  counter-claims  were  filed  by  the  junior  mortgagees,  yet, 
having  been  amended  afterwards  so  a»  to  allege  their  maturity,  a  per- 
sonal judgment  for  such  of  them  as  were  due  at  the  time  of  trial,  and 
a  decree  of  foreclosure  for  such  as  were  not  due,  with  proper  rebate  of 
interest,  was  not  erroneous. 

Heldj  also,  that  any  error  in  fixing  the  amount  of  rebate  of  interest  was 
not  reached  by  a  motion  for  a  new  trial. 

Heldj  also,  that  no  question  as  to  the  sufficiency  of  the  evidence  to  support 
a  decree  that  the  mortgaged  property  was  indivisible  is  i)resented  by 
an  ordinary  motion  for  a  new  trial  of  the  whole  case;  but  in  such  case 
there  should  be  a  request  for  a  special  inquiry  on  that  subject,  and  ex- 
ception to  sach  finding  and  decree  as  may  be  made  npoa  it,  so  that  the 
question  may  be  made  separately.  lb. 

13.  Same. — Receiver. — Practice. — Where  a  receiver  has  been  properly  ap- 
pointed in  a  suit  for  the  foreclosure  of  a  mortgage,  there  is  no  error 
in  continuing  the  receivership  after  final  decree  of  foreclosure,  nor  is 
any  question  concerning  it  presented  by  a  motion  for  a  new  trial.  lb. 

14.  Same, — Rents. — Pending  a  suit  to  foreclose  a  mortgage,  if  tlie  mort- 
gaged premises  be  indivisible,  the  debtor  insolvent,  and  the  property 
sold  for  taxes,  a  junior  mortgagee  defendant,  whose  debt  is  not  due, 
having  filed  a  counter-claim  setting  up  his  demand,  may,  on  petition 
showing  the  facts,  and  that  the  property  is  less  in  value  than  the 
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amoant  of  the  incumbrances,  have  an  interlocutory  order  appoint- 
ing a  receiver  to  collect  rents.  lb. 

16.  Same,—CorUimuince. — Evidence. — Affidavit. — To  a  petition,  pending  a 
cause,  for  a  receiver,  no  formal  answer  is  authorized,  nor  is  a  refusal 
to  continue  the  hearing  any  error,  where  it  does  not  appear  that  the 
facts  can  be  controverted ;  nor  is  any  formal  pleading  proper,  and 
the  court  may  refuse  to  hear  oral  evidence,  the  proper  practice  requir- 
ing affidavits.  .  Ih. 

16.  Same. — Appeal, — In  such  case  the  statute,  R.  S.  1881,  section  1231,  au- 
thorizing an  appeal  from  an  interlocutory  order  appointing  a  receiver, 
does  not  preclude  a  review  of  the  question  upon  a  general  appeal  after 
final  judgment  in  the  cause.  lb. 

17.  Same. — Promi^ory  Note* — Assignment, — The  assignor  of  a  promissory 
note  is  not  personally  liable  therefor,  where  there  has  been  no  efibrt  to 
collect  it  from  the  maker  and  no  proof  of  his  insolvency ;  but  if  it  be 
one  of  several  notes  secured  by  a  mortgage  executed  to  him,  a  decree 
of  foreclosure  against  him  is  proper,  in  the  absence  of  proof  ■  that  he 

'     has  assigned  all  the  notes  so  secured.  lb, 

18.  Same. — Harmless  Error. — Demurrer. — A  defendant,  whose  demurrer  to 
a  complaint  to  foreclose  a  mortgage  has  been  overruled,  but  against 
whom  no  judgment  has  been  rendered,  and  who  is  shown  by  the  evi- 
dence to  have  no  interest  in  the  property,  is  not  harmed  by  the  error, 
and  can  not  complain  in  the  Supreme  Court.  lb. 

19.  Subrogation, — Agreement, — Where  an  assignee  of  the  equity  of  redemp- 
tion pays  and  takes  up  one  of  several  notes  secured  by  mortgage,  un- 
der an  agreement  with  the  mortgagee  that  he  may  hold  them  in  the 
same  manner  as  the  mortgagee  held  them,  he  is  entitled  to  the  same 
priority  of  lien  that  a  stranger  would  have  who  took  an  assignment 
thereof.  Morrow  v.  U,  S,^  efc.,  Cb.,  ^i 

MUNICIPAL  CORPORATION. 
See  City  ;  Negligence,  1  to  8 ;  Schools. 

MURDER. 
See  Criminal  Law,  31 . 

NAME. 
See  Cbiminal  Law,  13 ;  Mittimus,  2 ;  Pleading,  9. 

NEGLIGENCE. 

See  City,  1  to  3,  8,  9;  Contract,  10;  Guardian  and  Ward,  2;  Plead- 
ing, 12 ;  Railroad,  1  to  3. 

1.  Bridges. — Complaint. — County  Commissioners. — Notice, — In  a  complaint 
against  a  county  for  injury  resulting  from  a  defective  bridge  negli- 
gently permitted  to  become  so  by  the  rotting  of  its  timber,  it  is  not 
necessary  to  aver  that  the  board  had  notice  of  the  condition  of  the 
bridge.  Board,  etc,,  v.  BaeoUj  SI 

2.  Same. — Toumship.  —  Repair  of  Bridges. — An  answer  in  such  case,  that 
the  bridge  had  been  built  and  always  maintained  by  the  township 
and  its  supervisors,  and  that  they  had  sufficient  means  to  keep  it  in  re- 
pair, is  bad  on  demurrer.  lb. 

3.  Same. —  Verdict. — Answers  to  IntaTogatories. — Findings  in  answer  to  inter- 
rogatories, that  no  defect  in  the  bridge  was  apparent,  and,  also,  that 
the  plaintiff  had,  on  the  day  before  the  injury,  examined  it,  are  not 
inconsistent  with  a  general  verdict  for  the  plaintiff.  lb. 

4.  Same. — Hiahivay.  —  Usei'. — Dedication. — Instruct  ions.— Evidence.— Harmless 
Error. — Where  in  such  action  the  evidence  shows  without  dispute  that 
the  bridge  was  located  on  a  highway  which  has  been  used  as  such 
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for  more  than  twenty  years,  an  instruction  that  fifteen  years'  pablic 
use  makes  a  highway,  though  erroneous,  is  harmless,  the  verdict  being 
clearly  right  on  the  evidence.  lb, 

6.  Cily. — Co-servants.— The  rule  that  a  master  is  not  liable  to  a  servant 
for  an  injury  resulting  from  the  negligence  of  a  fellow  servant  is  not 
applicable  to  a  suit  against  a  municipal  corporation. 

Turner  v.  IndianapoHs,  51 

6.  Same, — Streets, — A  fireman,  in  assuming  the  duties  of  his  place,  takes 
upon  himself  no  risk  arising  out  of  negligence  on  the  part  of  those  in 
charge  of  the  streets.  lb. 

7.  Same. — Complaint. — Notice. — In  a  complaint  against  a  city  for  an  in- 
jury caused  by  an  obstruction  in  a  street,  it  is  not  enough  to  allege  that 
the  city  had  negligently  left  the  obstruction  in  the  street,  but  it  must 
also  appear  that  it  had  notice  of  the  obstruction,  or  that  it  ought  to 
have  had  such  notice.  •  lb. 

8.  Bridges. — Duty  to  Repair. — Liability  of  Counties  under  Act  of  1881. — 
County  bridges  are  under  the  control  of  the  board  of  commissioners^ 
and  for  negligence  in  su fieri ng  them  to  get  out  of  repair  the  county  is 
liable,  and  this  liability  is  not  changed  by  the  act  of  1881. 

Patton  V.  Boardy  etc.,  131 

9.  Laches. — Delay  in  Bringing  Suit. — Limitation. —  Written  Contract. — Comr- 
plaint. — Mere  delay  in  bringing  suit  upon  a  written  contract  does  not 
constitute  such  laches  on  th(^  part  of  the  plaintiff  as  will  render  his 
complaint  bad  on  a  demurrer  thereto  for  the  want  of  sufficient  facts, 
and  especially  so,  where  the  action  is  brought  within  the  period  pre- 
scribed by  the  statute  of  limitations.  Harrison  School  Tp.v.  McGregor,  IS  5 

10.  Railroad. — Carriers  of  Pasi<engers. — Injuries  Resulting  in  Death.  — Proximate 
Cav^e. — Where  an  injury  to  a  passenger,  caused  by  the  negligence  of 
the  carrier,  is  such  as  U^  render  the  system  of  the  injured  man  liable  to 
take  on  disease  and  to  so  enfeeble  the  system  as  to  make  it  less  likely 
to  resist  the  inroads  of  the  disease  when  it  does  set  in,  and  death  re- 
sults, the  death  is,  in  legal  contemplation,  attributable  to  the  negli- 
gence of  the  carrier.  Terre  Haute j  etc.,  R.  R.  Co.  v.  Buck,  34^ 

11.  Same. — Intervening  Agency. — Where  the  result  of  an  injury  is  such  as 
might  have  been  expected  to  occur  in  the  ordinary  or  natural  course 
of  events,  the  carrier  is  not  relieved  from  responsibility  although 
there  may  have  been  some  intervening  agency  contributing  to  the  re- 
sult, lb. 

12.  Same. — Duties. — Degree  of  Care  Required. — A  carrier  of  passengers  is 
held  to  the  exercise  of  the  highest  degree  of  care  to  secure  the  safety 
of  passengers,  and  is  liable  to  a  passenger  who  is  himself  without  fault, 
for  an  omission  or  failure  to  exercise  this  care.  lb. 

13.  Same. — Duty  to  Stop  Trains  at  Stations. — A  carrier  of  passengers  is  bound 
to  provide  reasonably  safe  places  for  passengers  to  alight  from  trains, 
and  is  bound  to  stop  at  regular  stations  for  a  sufficient  length  of  time 
to  permit  passengers,  using  reasonable  care,  to  alight  with  safety.    lb. 

14.  Same. — InvitnJtion  to  Alight. — Bringing  a  train  to  a  fall  stop  near  the 
regular  station,  after  having  given  the  usual  signal  indicating  the  ar- 
rival at  the  station,  is  an  implied  invitation  to  the  passenger  to 
alight.  lb. 

15.  Same. — Contributory  Negligence. — A  passenger  is  not  necessarily  guilty 
of  contributory  negligence,  who,  without  Knowledge  of  the  dangerous 
place  at  which  a  train  has  stopped,  and  in  a  dark  night,  steps  from  a 
train  which  has  been  brought  to  a  full  stop,  near  the  usual  stopping 

dace,  at  the  regular  time  for  stopping,  and  after  the  customary  signal 
for  stopping  has  been  given.  lb. 
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16.  Same. — Presumption  of  Negligence. — Burden  of  Proof. — Where  a  railroad 
train  is  run  past  a  regular  station,  and  brought  to  a  full  stop  on  a  dan- 
gerous trestle-work,  the  presumption  is  that  there  was  negligence,  and 
the  burden  is  cast  upon  the  carrier  of  showing  that  there  was  not.     lb. 

17.  Pleading. — Arrest  of  Judgment. — A  complaint  to  recover  for  an  injury 
from  a  vicious  animal,  which  fails  to  show  that  the  plaintifi'  was  Iriui 
from  fault,  is  bad  on  motion  in  arrest  of  judgment. 

Eberhart  v.  Beisler.  /fTS 
NEW  TRIAL. 

See  Demubbeb  to  Evidence;  Mortgage,  12, 13;  Supreme  Court,  6,  U, 

22;  Verdict. 

NOMINAL  DAMAGES. 
See  Decedents'  Estates,  1. 

NON-RESIDENT. 
See  Notice,  1 ;  Taxes,  1. 

NOTICE. 

See  City,  3  to  5 ;  County  Recorder,  2 ;  Drainage  ;  Execution,  10  \  , 
Mechanic's  Lien  ;  Mortgage,  11 ;  Np:gligence,  1,7;  Reai^  Estate, 
Action  to  Recover,  1 ;  Vendor  and  Vendee,  2. 

1.  Non-Resident — Publication. — Ajjidavit. — An  affidavit  that  a  defendant 
is  a  non-resident  of  the  State,  and  a  necessary  party,  and  that  the  ac- 
tion is  in  relation  to  real  etitate,  was,  under  section  38,  2  R.  S.  1876,  p. 
49,  sufficient  to  warrant  notice  by  publication. 

HamiUon  v.  Barricklow,  S98 

2.  Sherijff^a  iSale. — Publication  of  Notice. — Computation  of  Time. — The  no- 
tice of  a  sheriff's  sale  to  occur  February  14th,  published  in  a  news- 
paper .January  24th  and  31st,  and  February  7th,  is  sufficient  under 
the  statute,  sections  757  and  1280,  R.  S.  1881.  lliU  v.  Pre^ey,  447 

OFFICE  AND  OFFICER. 

See  Auditor  of  State  ;  Costs  ;  County  Auditor  ;  County  Commissioners; 
County  Recorder;  County  School  Superintendent;  County 
Treasurer;  Criminal  Law,  1,  14,  25;  Mittimus,  1;  Negliqenci^ 
1,  2,  8 ;  Schools,  2,  3. 

OFFICIAL  BOND. 

See  County  Recorder. 

OPINION. 
See  Criminal  Law,  35,  39 ;  Evidence,  6 ;  Highway,  1. 

OWNERSHIP. 

See  County  Treasurer;  Evidence,  6;  Execution,  9;  Pbomissoby 

Note,  2;  Taxes,  I. 

PARENT  AND  CHILD. 
See  Divorce. 

PARTIES. 

See  Assignment  op  Error,  4;  City,  6;  Intoxicating  Liquor,  1,  2; 
Judgment,  I,  4;  Married  Woman,  2;  Mortgage,  1;  Pleading,  4; 
Supreme  Court,  18, 19,  26;  Verdict;  Witness,  1. 

PARTITION. 
See  Evidence,  7,  8. 

1.  Bill  of  Exceptions. — Report  of  Commissumei^s. — A  bill  of  exceptions  is  nec- 
essary to  present,  in  the  Supreme  Court,  error  of  the  court  below  in 
refusing  to  set  aside  a  report  of  commissioners  in  partition. 

Badcliffy.  Radford,  4SS 
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2.  Evidence, — Tax  Duplicate. — Parol  Partition. — Where  it  is  in  controversy 
whether  a  parol  partitiou  had  been  made,  the  tax  duplicate  showing 
that  the  lands  were  taxed  to  the  respective  persons  to  whom  they  were 
supposed  to  have  been  allotted,  is  admissible  in  evidence  as  tending 
to  show  the  partition.  MeSweciiey  v.  McMiilen,  £98 

3.  Same. — Dcclarationa  of  Ancestor. — Heir. — Title. — Where,  in  partition,  the- 
title  is  in  question,  declarations  of  an  ancestor  from  whom  a  partj 
claims  by  descent,  to  the  effect  that  the  ancestor  had  no  title,  are  ad- 
missible against  such  heir.  lb. 

PARTNERSHIP. 

Suit  against  OopartJier, — Complaint. — Even  after  dissolution  a  suit  by  a  part- 
ner against  his  copartner,  to  recover  for  an  amount  unadjusted  due 
out  of  copartnership  assets,  will  not  lie  until  debts  due  it  have  been 
collected  and  those  against  it  have  been  paid,  unless  there  are  none,  or 
some  disposition  has  been  made  of  them,  and  a  complaint  not  showing 
these  facts  is  bad  on  demurrer.  Ljtng  v.  Oppenheimy  -#7 

PERSONAL  PROPERTY. 
See  CJoNTBACT,  4,  5, 10;   Coxtsty  Treasurer;   Decedents'  Estates,  2; 

Evidence,  6 ;  Replevin,  2 ;  Sale  ;  Taxes. 

PLEADING. 

See  Account;  City,  3,  4,  7;  Contract,  1,  6, 10;  Conversion;  County 
Commissioners,  3,  6;  Criminal  Law,  5, 12  to  14,18,50;  Decedents* 
Estates,  1;  Deed,  1 ;  Execution,  1,  2,5,6,9;  Guardian  and  Ward^ 
1;  Infancy;  Intoxicating  Liquor,  3;  Juihument,  3;  Married 
Woman,  2,  3;  Mechanic's  Lien;  Mortgage,  8,  IQ,  12, 14;  Negli- 
gence, 1,  2,  7,  9, 17;  Partnership;  Practice, 4, 6 ;  Principal. ani> 
Surety;  Promissory  Kote,  1,  2,  6, 9;  Railroad,  1  to  3;  Receiver^ 
1,  3,  4;  Replevin,  2;  Subrogation,  2;  Taxes,  3;  Telegraph,  2^ 
Vendor  and  Vendee,  2. 

L    Fads,  how  Alleged. — In  pleading  under  the  code,  facts  must  be  shown 
by  direct  averment,  and  the  statement  of  evidence,  from  which  the* 
necessary  facts  might  be  inferred  by  a  jury,  is  not  enough. 

Wabashj  etc.,  R.  W.  Co.  v.  Johnson,  4^ 

2.  Each  Paragraph  Sufficient. — Each  paragraph  of  answer  must  state  facta 
sufficient  to  constitute  a  defence  to  the  action,  and  the  omission  of 
necessary  facts,  in  one  paragraph,  can  not  be  cured  or  supplied  by 
reference  to  the  allegations  of  another  paragraph.       Lynn  v.  Crimy  89 

8.  Complaint, — Demurrer. — Defective  Record. — Where  the  ruling  of  the  court 
upon  a  demurrer  to  the  complaint  is  assigned  as  error,  and  the  record 
is  defective  in  that  the  demurrer  is  not  set  out  therein,  the  error  is 
not  available  for  the  reversal  of  the  Judgment,  for  the  reason  that  ^he 
cause  of  demurrer  is  not  apparent.  Harrison  Schod  Tp.  v.  McGregor,  185 

4.  Complaint, — Defect  of  Parties. — If  a  defect  of  parties  does  not  appear 
by  the  averments  of  a  complaint,  a  demurrer  for  that  cause  must  be 
overruled.  OraufordsviUe  v.  Bond,  £36 

6.   Same.  —  Demurrer. —  Harmless  Error.  —  Where  the  general   denial    i» 

pleaded,  other  paragraphs  of  answer,  only  alleging  facts  which  are- 

/  provable  under  the  general  denial,  are  useless,  and  there  can  be  no 

available  error  in  sustaining  demurrers  to  them.  lb. 

6.  Complaint. — Practice. — Overruling  a  demurrer  to  a  bad  para^aph  of 
a  complaint,  though  there  be  others  which  are  good,  embracing  the 
same  averments,  is  always  a  fatal  error  available  to  the  defendant. 

Weir  V.  State,  ex  rel.,  Stl 

7.  Joint  Demurrer, — Practice, — A  demurrer  "to  the  first  and  second  ^ara* 
graphs  of  the  complaint,  for  the  reason  that  the  same,  and  neither 
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one  of  the  same,  constitute  a  cause  of  action/'  is  joint  to  both  para- 
graphs, and  if  either  be  good  the  demurrer  should  be  overruled. 

Cooper  V.  -Hayes,  S86 

8.  Demurrer. — Practice. — A  demurrer  for  want  of  facts  to  an  answer 
should  be  sustained  to  the  complaint  if  it  be  bad. 

I^ichols  V.  jy'icholsj  4^3;  yewcomer  v.  Alexander,  4^S 

9.  Misnomer. — Demurrer. — Objection  to  a  petition  for  the  allowance  of  a 
claim  against  a  receiver,  on  account  of  the  omission  to  state  the 
christian  name  of  the  claimant,  is  not  properly  raised  bv  a  de- 
murrer, ifomingatar  v.  T^  Ues,  458 

10.  Arrest  of  Judgnutnt. — Where  a  complaint  fails  entirely  to  aver  a  fact 
essential  to  the  plaintiff's  right  of  recovery,  and  contains  nothing 
from  which  that  fact  might  be  inferred  by  liberal  intendment,  the 
judgment  should  be  arrested.  Eberhart  v.  Beixler,  4pf8 

11.  Written  Instrument. — Copy. — Where  several  paragraphs  of  a  pleading 
are  founded  upon  the  same  written  instrument,  each  professing  to  set 
out  a  copy  thereof,  one  copy  filed  with  the  pleading  is  sufficient  for  all 
the  paragraphs.  ikotten  v.  Randolph,  681 

12.  Neyligence. — Airest  of  Judgment. — A  complaint  to  recover  for  an  injury 
from  a  vicious  animal,  which  fails  to  show  that  the  plaintiff  was  free 
from  fault,  is  bad  on  motion  in  arrest  of  judgment. 

Eberhwrt  v.  -Reirier,  478 

13.  Duplicity. — A  pleading  must  proceed  on  a  definite  theory,  must  be 
good  on  that  theory,  and  must  be  judged  by  its  general  tenor  and 
scope.  Western,  etc.,  Co.  v.  i2eed,  195 

POSSESSION. 

See  Real  Estate,  Action  to  Recover  ;  2,   Vendor  and  Vendee,  3. 

PRACTICE. 

See  Assignment  op  Error  ;  Bastardy  ;  Change  of  Venue  ;  Continxj- 
ance;  Courts;  Criminal  Law,  8, 9,  11, 12, 15,  16, 18,  21,  37;  Dece- 
dents' i^TATES,  3;  Demurrer  to  Evidence;  Evidence,  1,  3,  9, 13; 
Execution,  4  to  6 ;  Habeas  Corpus  ;  Instruction  to  Jury  ;  Inter- 
rogatories to  Jury;  Judgment,  3;  Mandamus,  2;  Mortgage,  12 
to  16,  18;  Negligence,  3,4;  Notice,  1;  Partition;  Pleading,  3, 
6  to  10;  Promissory  Note,  2;  Receiver,  2,  3;  Supreme  Court; 
Verdict. 

1.  Motion  to  Stay  Proceedings.  —  Cotinter  Affidavits. —  Costs. —  Discretion  cf 
Court, — Upon  affidavit  an  order  was  made  to  stay  proceedings  in  a 
cause  until  the  costs  of  a  former  suit  for  the  same  cause  of  action 
should  be  paid.  After  a  delay  of  seventeen  days  the  plaintiff  offered 
to  file  a  counter  affidavit,  not  accounting  for  his  delay.  The  refusal 
of  leave  was  not  error.  Jones  v.  Johnson,  202 

2.  Evidence  after  Argument. — It  is  in  the  discretion  of  the  court,  for  the 
furtherance  of  justice,  to  permit  the  introduction  of  omitted  evidence 
after  the  close  of  the  argument.  Breedlove  v.  Bundy,  S19 

3.  Same. — Recalling  Jury  for  Instructions. — The  court  may,  after  the  retire- 
ment of  the  jury,  recall  it  and  give  further  proper  instructions.      Ih. 

4.  Demurrer. — A  joint  demurrer  to  several  paragraphs  of  an  answer  must 
be  overruled  if  one  of  the  paragraphs  is  good. 

trooper  V.  Hayes,  386;  Nichols  v.  Nichols,  488 

5.  Motion  to  Strike  Out. — Harmless  Error. — The  refusal  to  strike  out  part  of 
a  complaint  is  a  harmless  error.      Wabash,  etc,  R.  W.  Co.  v.  Tretts,  4^0 

6.  Judgment  for  Failure  to  Plead. — Where  no  rule  to  reply  has  been  taken, 
a  defendant  is  not,  under  the  code,  entitled  to  judgment  for  want  of  a 
reply.  Bvihanan  v.  Berkshire,  etc.,  Ins.  Co.,  610 
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7.  Striking  out  Tetiimcny. — Overruling  Motion, — Error. — There  is  no  error  in 
overruling  the  plaintiff  *s  motion  to  strike  oat  the  entire  testimony  of 
a  witnesB,  of  which  he  can  be  heard  to  complain,  when  it  appears  that 
he  elicited  and  introduced  much  of  the  testimonv  of  such  witness. 
His  motion  was  too  comprehensive.  McCartu  v.  Walerman,  594 

8.  Samt. — Inatrurtl^ruf. — AVhere  all  the  instructions  contain  a  fair  and  cor- 
rect statement  of  tiie  law  applicable  Uy  the  issues  end  the  evidence, 
and  are  not  calculated  to  mi&Iead,  the  jn-lgment  will  not  be  reversed 
thereon,  even  though  one  of  them,  siaLiding  alone,  might  seem  to  be 
erroneous.  lb. 

9.  Argumeni  of  CauwteL — Beading  Law  to  Jury. — As  the  Constitution  of  this 
State,  in  all  criminal  causes,  makes  the  jury  the  ultimate  judges  of  the 
law,  there  is  no  error  in  permitting  counsel,  in  argument  to  the  jury, 
to  read  and  discuss  the  law  applicable  to  the  case.     Stout  v.  Staley  4^7 

10.  Evidence. — I>i^reli(/n  of  Court. — Supreme  Court — The  trial  court  may 
permit  the  State  to  introduce  evidence  after  the  defeudant  has  closed 
nis  evidence,  and  the  Supreme  Court  will  not  reverse  a  judgment  un- 
less the  trial  court  has  abused  its  discretionary  power  in  this  respect. 

Goodwin  v.  Statey  550 
PRESUMPTION. 

See  CHA176E  OF  Venue;  Criminal.  Law,  17, 19,  43;  Infancy;  Intoxi- 
cating LiQcoR,  6 ;  Negligence,  16. 

PRINCIPAL  AND  AGENT. 

See  Corporation. 

PRINCIPAL  AND  SURETY. 

See  County  Recorder  ;  Execution,  10 ;  Mortgage,  3, 7,  8. 

I^eading. — Aiuiw*'r. — Set-Off. — To  an  action  on  a  joint  promissory  note,  an 
answer  by  way  of  set-off,  by  one  of  two  or  more  defendants,  must 
allege  that  he  is  principal,  and  his  co-defendants  are  his  sureties,  in 
the  plaintitr's  cause  of  action;  otherwise  the  answer  is  insufficient 
on  demurrer.  Lynn  v.  CWm,  89 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

See  Execution,. 7,  8. 

PROMISE. 
See  Fraudulent  Conveyance,  2, 3. 

PROMISSORY  NOTE. 

See  Fraudulent  Conveyance,  2, 3 ;  Mortgage,  11, 17  ;  Subrogation,  1. 

1-  Procurement  by  Fraudulent  Bepresentations. — Defence. — Con8id€i'ation, — 
Pleading. — To  a  suit  on  a  promissory  note,  an  answer  is  good  which 
alleges  that  the  note  sued  on  was  obtained  by  {fresentin^  to  the  de- 
fendant certain  notes  and  receipts  made  by  the  defendant  to  the 
plaintiff  twenty-five  years  before,  with  false  credits  endorsed  thereon, 
and  representing  that  all  were  valid  and  binding,  with  a  threat  to 
sue  thereon;  that  the  defendant  was  very  aged,  and  the  transaction 
concerning  the  execution  of  the  papcM  had  wholly  passed  from  his 
memory,  and  he  believed  tlie  phiin tiff's  representations,  that  the 
plaintiff  had  fraudulently  and  quietly  waited  until  the  defendant 
would  forget,  for  the  purpose  then  of  imjiosing,  as  aforesaid^  on  the 
defendant  with  said  papers;  tliat  in  fact  said  notes  and  receipts  were 
made  for  goods  at  the  time  delivered  to  the  defendant  temporarily 
for  the  plaintiff's  accommodation,  all  of  which  were  in  a  few  days 
returned  to  the  plaintiff,,  and  the  notes  and  receipts  were  to  be  can- 
celled, all  which  the  plaintiff  well  knew  when  the  note  in  suit  was 
given,  which  was  done  in  settlement  of  a  part  thereof.     Cros8  v.  jBerr,  96 
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2.  Ownership, — Assignor  and  Assignee. — Interpleader, — Praeiice, — In  a  suit 
by  an  assignee  of  a  promissory  note,  it  is  not  error  to  permit  another, 
who  claims  ownership  of  the  note,  to  intervene  by  counter-claim, 
and  assert  his  right  thereto.  Kastner  v.  PibUinskiy  229 

3.  Same, — Assignmeni. — Fraud. — The  payee  of  a  non-commercial  promis- 
sory note,  being  unable  to  read  or  write,  and  desiring  after  its  matu- 
rity to  assign  it  to  his  daughter  as  a  marriage  portion,  the  prospective 
son-in-law  A.,  deceiving  him  as  to  the  terms  of  the  endorsement,  fraud- 
ulently procured  an  assignment  to  himself,  and  afterwards  assigned 
the  note  to  a  btma  fide  purchaser  for  value. 

Held,  that  the  daughter,  and  not  the  assignee  of  A.,  was  entitled  to  the  pro- 
ceeds of  the  note.  /6. 

4.  Asgignee  of  Note  not  Payable  in  Bank.— The  assignee  of  a  promissory 
note  not  payable  in  bank  takes  it  subject  to  defences  existing  before 
notice  of  assignment.  Second  NatH  Bk,  v.  Brady j  4^8 

6.  Payable  in  Bank  in  tkU  State. — Inland  Bill  of  Exchange. — Under  section 
5506,  R.  S.  1881,  a  promissory  note  payable  to  ordfer  or  bearer  in  'a 
bank  in  this  State  is  negotiable  as  an  inland  bill  of  exchange,  and  the 
endorsee  of  such  a  note  for  a  valuable  consideration,  before  maturity 
and  without  notice,  takes  the  same  free  from  any  equities  or  defences 
which  might  exist  as  between  the  maker  and  the  payee  thereof. 

Scotien  v.  Bandolph,  581 

6.'  Same. — Defences. — Failure  of  Consideration, — False  Representations. —  Want 
of  Consideration. — Error. —  In  an  action  by  the  endorsee  against  the 
maker  of  such  a  note,  it  is  error  to  sustain  a  demurrer  to  a  paragraph 
of  answer,  alleging  facts  which  show  that  the  consideration  of  tne 
note  had  wholly  failed  before  its  endorsement,  and  that  the  endorsee 
had  knowledge  of  such  facts  before  the  note  was  endorsed  to  him ; 
and  such  error  is  not  rendered  harmless  because  of  the  fact  that  issues 
were  joined  upon  other  paragraphs  of  answer,  one  alleging  that  the 
note  was  obtained  from  the  maker  by  certain  false  and  fraudulent 
representations,  and  the  other  averring  that  the  note  was  executed 
without  any  consideration  therefor.  lb. 

7.  Consideration. — Pramvie  to  Reconvey. — Where  a  grantee  in  a  deed  exe- 
cuted to  defraud  creditors  reconveys  the  property  solely  in  consider- 
ation of  the  verbal  promise  made  at  the  time  of  the  first  conveyance, 
and  non-commercial  promissory  notes  are  executed  at  the  time  of  the 
reconveyance  to  give  color  to  the  transaction,  there  is  no  consideration 
for  such  notes.  Second  NaiH  Bank  v.  Brady,  498 

8.  Same. — Legality  of  Consideraiion. — Notes  executed  at  the  time  a  reconvey- 
ance of  the  land  is  made  by  the  grantee  to  the  fraudulent  grantor, 
pursuant  to  the  verbal  agreement  made  during  the  original  transac- 
tion, are  not  tainted  by  the  illegality  of  that  transaction.  lb, 

9.  Pleading. — Set-Off. —  Principal  and  Surety. —  To  an  action  on  a  joint 
promissory  note,  an  answer  by  way  of  set-off,  by  one  of  two  or  more 
defendants,  must  allege  that  he  is  principal,  and  his  co-defendants  are 
his  sureties,  in  the  plaintif}''s  cause  of  action ;  otherwise  the  answer  is 
insufficient  on  demurrer.  lb. 

PUBLICATION. 

See  Drajnage;  Notice;  Sheriff's  Sale. 

QUIETING  TITLE. 
See  Taxes,  3;  Vendor  and  Vendee,  2. 

RAILROAD. 
See  NEGiiiGENCE,  10  to  16. 
1.   Escape  of  Fire. — Contributory  Negligence, — ComplainL — In  a  salt  against 
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a  railroad  company  to  recover  for  property  destroyed  by  fire,  the 
complaint  must  show  by  direct  averment,  that  tbere  was  no  negli^nce 
by  tlie  plaintiti'  contributing  to  the  injury,  and  the  allegation  that 
the  fire  was  suffered  to  e;icape  without  the  fault  of  the  plaintiff,  is  not 
sufficient.  Wabathj  etc.,  R.  W.  Co.  v.  Johnaoiiy  40^ 

2.  Fire  Escaping  from  Locomotive, — Complaint. — Ae^/tpencc— In  an  action 
by  an  adjoining  proprietor  against  a  railroad  company  for  damage  to 
the  plaintiff's  property  caused  by  fire  escaping  from  the  defendant's 
locomotives,  the  complaint  should  not  only  allege  negligence  on  the 

f»art  of  the  defendant,  but  also  that  the  plaintiff  was  without  n^ 
igence.  Wabash,  etc,,  JL  W,  Co.  v.  Johnaojif  44 

3.  Escape  of  Fire. — Negligence. — Complaint. — A  complaint  against  a  rail- 
road company,  charging  that  the  defendant  negligently  and  without 
fault  of  the  plaintiff,  allowed  fire  to  escape  from  its  locomotive, 
whereby  the  plaintiff's  property  was  burned,  is  bad  on  demurrer, 
because  it  does  not  show  that  the  plaintiff's  negligence  did  not  con- 

•   tribute  to  the  injury.  Wabash^  etc.,  R.  \V.  Co.  v.  Johnson,  6^ 

4.  Fencing. — Kiliing  Stock. — In  a  suit,  under  the  statute,  against  a  railroad 
company  for  killing  stock,  the  material  question  is  as  to  the  fence  at 
the  place  where  the  animals  entered,  and  not  at  the  place  where  they 
were  killed.,  Wabash,  etc.,  B.  W.  Co.  v.  Tretta,  4^0 

6.  Same. — Duty  to  Fence  Road. — The  obligation  of  a  railroad  company  to 
fence  its  track  exists  except  at  places  where  a  fence  would  impair  the 
use  of  private  property  or  the  rights  of  the  public,  and  it  includes  the 
duty  of  maintaining  cattle-guards  where  they  are  necessary  and 
proper  to  prevent  access  from  intersecting  highways.  lb, 

KEAL  ESTATE. 

See  Contract,  4,  6,  7 ;  Deed;  Evidence,  7,  8, 10;  Execution,  1,  5,  6,  7, 
8;  Husband  AND  Wife;  Judgment,!;  Married  Woman  ;  Mort- 
oaoe;  Partition;  Keal  Estate,  Action  •to  Recover;  Redemption; 
Sale,  6,  7 ;  Subrogation,  1 ;  Taxes,  3 ;  Vendor  and  Vendee. 

REAL  ESTATE,  ACTION  TO  RECOVER. 

1.  Sheriff^ s  Sale. — Notice  to  Quit,  as  to  Judgment  Debtor. — Demand. — An  exe- 
cution  defendant,  remaining  in  possession  of  lands  bold  at  sheriff's  sale, 
is  not  a  tenant  entitled  to  notice  to  quit,  nor  need  a  demand  for  pes- 
session  precede  a  suit  in  ejectment.  Griffin  v.  Rochester,  545 

2.  Same. — Right  ofPosscmon. —  Vendor  and  Purchaaer. — Executory  OovUract. — 
An  executory  contract  for  the  purchase  of  land,  which  is  silent  as  to 
the  right  of  possession,  does  not  give  that  right  to  the  purchaser.     lb. 

3.  Same. — Judgment. — A  judgment  in  ejectment  by  the  vendor,  against 
the  vendee  of  land,  under  an  executory  contract,  does  not  interfere 
with  any  remedies  to  which  the  purchaser  may  be  entitled  upon  the 
subsequent  performance  of  his  contract.  Ih.. 

RECEIPT. 
See  Contract,  8. 

RECEIVER. 

See  Mortgage,  13  to  16 ;  Pleading,  9. 

1.  Right  to  Sue. — Complaint. — A  complaint  against  a  receiver  as  snch^ 
upon  a  money  demand,  which  does  not  allege  that  leave  to  bring  the 
suit  has  been  granted  by  the  proper  court,  is  bad  on  demurrer. 

Keen  v.  Breckenridge,  69 

2.  Emdenee. — Practice. — Mortgage. — The  Supreme  Court  will  not,  in  an  ap- 
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plication  for  the  appointment  of  a  receiver  in  an  action  to  foreclose  a 
mortgage,  disturb  the  conclusion  reached  by  the  trial  court  as  to  the 
sufficiency  of  the  mortgaged  property  to  discharge  the  debt. 

Pouda-  V.  Tate,  SSO 

3.  Same. — Demurrer, — It  is  not  error  to  refuse  to  permit  a  demurrer  to 
.be  filed  to  such  an  application.  lb. 

4.  Same. — Petition  Jor  Foreclosure. — Where,  in  the  foreclosure  of  a  mort- 
gage, the  appointment  of  a  receiver  is  asked,  it  is  not  essential  to 
aver  in  the  petition  that  the  mortgagor  is  insolvent.  26. 

BECOED. 

See  CouNTT  Commissioners,  4,  7;  Cbiminal  Law,  15;  Judomsnt,  5; 
Pleading,  3 ;  Supreme  Court,  1, 11, 16,  23,  28,  31. 

BEDEMFTION. 

See  MoBTQAOE,  1,  2 ;  Subrogation,  1. 

Sheriff  ^$  Sale, —  Whtn  Year  for  Redemption  Begins  to  Run. — The  year  allowed 
by  statute,  B.  S.  1881,  section  768,  for  the  redemption  of  real  estate 
sold  at  sheriff's  sale,  begins  to  run  on  the  day  that  the  purchaser 
completes  his  purchase  by  the  payment  of  his  bid. 

Liggett  v.  Firetione.  260 
BENTS. 

See  Mortgage,  14. 

BEPEAL  OF  STATUTE. 
See  County  Auditob. 

BEPLEVIN. 

1.  CompramiBe. — DismissaL — Suit  on  Bond. — Where  a  suit  in  replevin  is 
compromised  and  settled  by  the  parties,  and  dismissed  accordingly,  no. 
suit  can  be  maintained  on  the  replevin  bond.  Gerard  v.  ZHll,  101 

"%  Complaint  to  Recover  Goods  in  Execution. — Exemption. — Judgment. — A  com- 
plaint in  replevin  against  a  sheriff  by  an  execution  defendant,  alleging 
a  taking,  by  levy  of  the  writ,  "  though  the  plaintiff  filed  a  schedule,^ 
and  the  property  was  of  less  value  than  $600,  but  fail  ing  to  show  that  the 
judgment  on  which  the  execution  issued  was  founded  on  contract,  and 
that  the  schedule  was  such  as  the  law  requires,  is  bad. 

Netvcomer  v.  Alexander.  4^S 
BES  ADJUDICATA. 

See  Divorce,  1,  2;  Will,  3. 

BESCISSION. 
See  Contract,  2 ;  Vendor  and  Vendee,  2. 

BES  GEST^. 
See  Evidence,  6. 

•        BESULTING  TBUST. 
See  Husband  and  Wife. 

BEVIEW  OF  JUDGMENT. 
See  Judgment,  4. 

SALE. 

See  Intoxicating  Liquor,  3  to  6 ;  Notice,  2;  Sheriff's  Sale  ;  Taxes,  3. 

1.  Warranty. — Measure  of  Damages. — The  measure  of  damnc^es  for  a  breach 
of  warranty  as  to  the  quality  of  a  chattel  sold  is  the  difi'erence  between 
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the  actaal  value  at  the  time  of  sale  and  the  value  which  the  article 
would  have  had  if  it  had  been  as  warranted.  Ilege  v.  Aeicsom,  4^6 

2.  Same. — Betum  of  Article  Warranted. — The  buyer,  in  such  case,  need  not 
return  or  offer  to  return  the  article,  in  order  to  sustain  an  action  for 
the  breach  of  warranty,  or  to  set  it  up  as  a  defence  or  as  a  counter- 
claim in  an  action  for  the  price.  Ih 

3.  Same. — Proof  of  Value, — The  price  paid  or  contracted  for  by  the  buyer 
is  prima  facie  the  value  of  such  an  article  as  would  have  complied  with 
the  warranty.  lb, 

4.  Same, — Burden  of  Proof, — To  reduce  the  contract  price  of  goods  sold, 
and  kept  and  used  by  the  buyer,  under  his  claim  of  a  breach  of  wai^ 
ranty  of  their  quality,  the  burden  is  upon  him  to  show  how  much 
less  than  that  price  the  goods  were  worth.  lb. 

6.  Same. — Examination  by  Buyer, — The  owner  of  certain  standing  trees 
pointed  out  a  certain  number  thereof  to  another  who  had  full  oppor- 
tunity to  examine  them,  and  did  examine  them,  and  then  agreed  with 
said  owner  to  pay  him  for  the  particular  trees  examined,  on  the  basis 
of  the  number  oi  feet  which  the  logs  from  such  trees  would  make,  at& 
certain  price  per  hundred  feet,  and  nothing  was  said  in  reference  to 
the  quality  oi  lumber  they  might  produce.  The  owner  thereupon  cut 
down  and  delivered  the  trees  in  logs. 
Heldf  that  there  was  no  warranty  of  the  quality  of  such  logs.  lb. 

6.  Contract. — Sale  of  Building. — License  to  Bemove. — The  sale  of  a  building 
not  permanently  annexed  to  the  land,  with  a  right  of  removal,  al- 
though the  contmct  is  verbal,  justifies  the  purchaser,  having  complied 
with  his  part  of  the  contract,  in  entering  upon  the  land  and  removing 
the  building.  lb. 

7.  Same.— License. — The  sale  of  personal  property,  by  an  owner  of  real 
estate,  which  can  only  be  removed  by  entry  thereon,  thereby  licenses- 
the  vendee  to  enter  upon  the  land  for  the  purpose  of  removal. 

Bogers  v.  Cbz,  157 
SCHOOLS. 

See  County  School  Superintendent  ;  Criminal  Law,  14,  25. 

1.  School  Towmhip. — Corporation. — May  Sue  and  be  Sued. — Under  section 
4437,  R.  S.  1881,  each  civil  townsliip,  in  any  county  in  this  State,  is 
declared  to  be  a  school  township,  and,  as  such,  to  be  a  corporation  by 
a  certain  name  and  style,  "  and,  by  such  name,  may  contract  and  may 
be  contracted  with,  sue  and  be  sued,  in  any  court  having  competent 
jurisdiction."  Ilarriwn  School  Tp.  v.  McGregor,  JS5 

2.  School  Corporation. — Teacher* s  Salary. —  Want  <^,  Funds.— 2i'o  Defence. — In 
an  action  by  a  teacher  against  a  school  corporation  to  recover  his  sal- 
ary or  compensation  for  teaching  school,  the  fact  that  the  corporation 
has  oo  funds  on  hand  wherewith  to  pay  the  plaintiff's  claim  is  no  de- 
fence to  his  action.  lb. 

3.  School  Towmhip.—Duty  of  Trustee. — Mandate. — It  is  the  duty  of  the 
trustee  of  a  school  township  to  apply  the  tuition  funds  of  the  town- 
ship, when  received,  to  the  payment  of  its  indebtedness  for  tuition, 
and  the  performance  of  sucn  duty  by  the  proper  trustee  may  be  en- 
forced by  writ  of  mandate.  .  51fate,  ex  rel.,  v.  Cooprtder,  279 

SCHOOL  TRUSTEE. 
See  Criminal  Law,  14. 

SET-OFF. 

See  Contract,  9;  Judgment,  2;  Principal  and  Surety;  Promissory 

Note,  9 ;  Supreme  Court,  17,  24. 
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SHERIFF. 
See  Execution,  5 ;  Judgment,  8. 

SHERIFFS  SALE. 

See  Real  Estate,  Action  to  Recover,  1 ;  Redemftiok. 

Publieation  ^  Notice. — Computation  of  Time. — The  notice  of  a  sheriflf's  sale  to 
occur  February  14th,  published  in  a  newspaper  January  24tli  and 
Slst,  and  February  7th,  is  sufficient  under  the  statute,  sections  757  and 
1280,  R.  S.  1881.  HiU  v.  Presdey,  447 

SIGNATURE. 

See  Criminal  Law,  13. 

SPECIFIC  PERFORMANCE. 
See  Landlord  and  Tenant. 

STATUTE  CONSTRUED. 

See  Auditor  op  State  ;  County  Auditor  ;  County  Recorder,  1 ;  Crim- 
inal Law,  9,  22,  24;  Divorce,  1;  Mittimus,  1;  Telegraph,  1; 

'    '      STATUTES  OF  LIMITATIONS. 
See  Mortgage,  2,  3 ;  Negligence,  9. 

STOCK. 
See  Mortgage,  6. 

STREET. 
See  City,  2,  3,  6  to  9 ;  Negligence,  6,  7. 

SUBROGATION. 

1.  Mortgage, — AgreemeiU, — Where  an  assignee  of  the  equity  of  redemption 
pays  and  takes  up  one  of  several  notes  secured  by  mortgage,  under  an 
agreement  with  the  mortgagee  that  he  may  hold  them  in  the  same 
manner  as  the  mortgagee  held  them,  he  is  entitled  to  the  same  priority 
of  lien  that  a  stranger  would  have  who  took  an  assignment  thereof. 

Morrow  v.  United  StateSj  etc.,  Co.,  SI 

2.  Pleading, — A  complaint  to  enforce  a  right  acquired  by  subrogation 
should  state  the  facts  which  give  rise  to  the  right  claimed. 

UUy  V.  Dunn,  220 
SUMMONS. 

See  Judgment,  8 ;   Mandamus,  2. 

SUPERIOR  COURT. 

See  Courts. 

SUPERVISOR  OF  HIGHWAYS. 
See  Negligence,  2. 

SUPREME  COURT. 

See  Assignment  of  Error  ;  Bastardy,  1 ;  Courts  ;  Criminal  Law,  3, 
4, 11, 12,  15, 16,18,  20,37;  Decedents'  Estates,  1;  Instructions  to 
Jury,  3, 6 ;  Intoxicating  Liquor,  4;  Mortgage,  12, 18;  Partition; 
Pleading,  3,  5;  Practice,  10;  Receiver,  2. 

1.  Becord. —  Verdict. — Good  and  Bad  Paragraphs. — Where  there  is  a  gen- 
eral verdict  for  the  plaintiff,  the  complaint  being  in  several  paragraphs, 
one  of  which  was  good,  and  as  to  the  others  demurrers  were  erroneously 
overruled,  the  judgment  will  be  reversed  unless  it  can  be  seen  from 
the  record  that  the  verdict  was  solely  upon  the  good  paragraph. 

Lang  v.  Oppenheim,  -^7 


640  INDEX. 

2.  BuU  19. —  Waiver^  Compliance  mth. — The  right  of  a  party  to  a  literal 
compliance  with  Kule  19  of  the  Supreme  C^urt  must  be  claimed  be- 
fore submission  of  the  cause  by  agreement.         I'hompson  v.  Depr€2,  67 

3.  Criminal  Law, — Escaped  Ccnvid..  —  Dismissal  of  Appeal.  —  When  it  is 
shown  to  the  Supreme  Cfcurt  that  an  appeal  there  pending  is  prose- 
cuted in  the  name  of  a  convicted  defendant,  who  has  escaped  from 
legal  custody  and  is  at  large,  the  appeal  will  be  dismissed. 

Sargent  v.  Stai^  GS 

4.  Praetioe. — Bevenal  of  JudgmejU. — Harmless  Error, — ^A  judgment  will  not 
be  reversed  for  an  error  in  sustaining  a  demurrer  to  a  paragraph  of 
answer,  when  it  appears  that  all  competent  evidence,  under  such  par- 
agraph, was  admissible  under  another  paragraph  remaining  in  the 
record.    Such  an  error  is  harmless.  Lyrm  y.  CWm,  6'5 

5.  New  Trial, — The  Supreme  Court  will  not  award  a  new  trial  when  the 
verdict  is  clearly  right  upon  the  evidence.     Newcomer  v.  Hutehings,  J 19 

6.  Same. —  Instructions. — The  refusal  of  instructions  asked  presents  no 
question  to  the  Supreme  Court,  unless  all  the  instructions  g^ven  are 
in  the  record.  lb. 

7.  Same.— Brief ,— A  brief,  which  merely  states  the  question  and  does  not 
argue  it,  is  not  sufficient.  Ih, 

S.  BHds, — As  to  what  constitutes  such  a  brief  as  is  required  by  the  rales 
of  the  Supreme  Court  in  order  to  present  a  question,  see  opinion. 

"Rohbins  V.  Mageey  174 

9.  Rehearing. — A  rehearing  will  not  be  granted  to  enable  the  appellant  so 
to  amend  his  assignment  of  errors  as  properly  to  present  the  questions 
in  the  record.  Ih. 

10.  Harmless  Error, — A  judgment  will  *not  be  reversed  by  the  Supreme 
Court  for  an  error  in  sustaining  a  demurrer  to  a  paragraph  of  answer, 
when  it  appears  that  all  competent  evidence,  under  such  paragraph, 
was  admissible  under  another  para&^raph  of  answer,  upon  which  issue 
was  joined.  Uarrison  School  Tp,  v.  McGregor,  185 

11.  Same, — Newly  Discovered  Evidence. — New  Trial. — Affidavit, — Bill  of  Excep- 
tions,— Where  newly  discovered  evidence  is  assigned  as  cause  for  a  new 
trial,  it  must  be  sustained  by  affidavits,  showing  its  truth;  and,  unless 
these  affidavits  are  made  part  of  the  record  by  a  bill  of  exceptions  or  an 
order  of  court,  they  can  not  be  considered  by  the  Supreme  Court  in  de- 
termining whether  or  not  the  newly  discovered  evidence  is  a  sufficient 
cause  for  granting  a  new  trial.  lb. 

12.  Practice. — Exception. — No  question  is  presented  by  a  ruling  upon  a  de- 
murrer unless  an  exception  is  saved.  Burkam  v.  Burkj  S70 

13.  Same, — Judgment. — Harmless  Error. — Where  it  appears  affirmatively 
that  the  judgment  was  not  rendered  upon  a  gjiven  paragraph  of  a 
complaint,  no  available  error  was  committed  in  overruling  a  demur- 
rer to  such  paragraph,  though  the  same  was  insufficient.  lb. 

14.  A  question  which  has  been  decided  by  the  Supreme  Court  on  appeal, 
will  not  be  considered  again  on  a  subsequent  appeal  of  the  cause. 

Jones  V.  Castor,  S07 

15.  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  a  verdict  on 
the  weight  of  the  evidence. 

Nieoles  v.  Calvert,  SIG  ;  McCarty  v.  Waterman,  594 

16.  Bm  of  Exceptions, — Instructions. — Practice. — Instructions  to  the  jury, 
which  have  not  been  filed  or  directed  by  the  court  to  be  made  part  of 
the  record,  and  are  not  in  any  proper  bill  of  exceptions,  are  not  a 
part  of  the  record.  Aufdencamp  v.  Smith,  S2S 

17.  Jurisdietion, — Amount  in  Controversy, — Appeal. — On  appeal  to  the  Su- 
preme Court  of  a  case  commenced  before  a  justice  of  the  peace,  the 
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amoant  in  controversy  is  determined  not  alone  by  the  complaint,  bat 
also  by  any  set-off  or  counter-claim,  and  if  it  thas  appears  that  there 
is  more  than  $50  in  controversy,  the  appeal  will  ne  under  section 
632,  B.  S.  1881.  Coles  v.  Peek,  SSS 

18.  Practice, — Parlies. — A  party  against  whom  no  judgment  has  been  ren- 
dered will  not  be  heard  upon  assignment  of  errors  made  by  him  in  the 
Supreme  Court.  HamUUm  v.  Barricklow,  398 

19.  Issues. — Parties. — A  party  can  not  complain  on  appeal  that  issues  were 
not  formed  between  other  contending  parties  in  the  same  suit,  where 
such  issues  could  not  affect  the  interests  of  such  appellant;  nor  can 
such  appellant  complain  that  the  appellee  dismissed  his  suit  against 
another  defendant  thereto.  lb. 

120.  Practice. — Trial  toUhout  Reply. — Where  the  parties  to  an  action,  in  which 
there  is  an  afBrmative  answer,  go  to  trial  without  a  reply  and  without 
any  objection  because  of  the  want  of  a  reply,  the  cause  will  be  treated 
on  appeal  as  if  a  reply  in  denial  had  been  filed.    Hege  v.  Nevxom,  4^6 

21.  Same. — Demurrer. — Harmless  Error. — There  is  no  available  error  in  the 
sustaining  of  a  demurrer  to  a  good  ,|)aragraph  of  aoswer,  where  there 
remains  another  paragraph  substantially  the  same.  Ih. 

22.  Same. — Assignment  of  Error. — Insiructinns, — Motion  for  New  Trial. — A 
refusal  of  the  court  to  consider  or  take  any  action  upon  instructions 
offered  by  a  party,  if  error,  would  be  ground  for  a  new  trial,  and  could 
not,  on  appeal,  be  specially  assigned  as  ei;ror.  lb. 

"23.  Same. — Evidence. — Sustaining  Objection  to  Question. — Gffer  of  Proof. — ^To 
render  available  as  error  the  sustaining  of  an  objection  to  a  question 
propounded  to  a  witness,  the  record  should  show  that  the  party  ask- 
ing the  qu^tion  stated  to  the  court  what  fact  or  facts  he  expected  to 
prove.  I  Ik 

24.  Appeal. — Jurisdiction. — Amount  in  Controversy. — No  appeal  will  lie  to 
the  Supreme  Court  from  a  judgment  in  an  action  originating  before 
a  justice  of  the  peace,  under  section  632,  R.  S.  1881,  where  the  amount 
in  controversy  is  less  than  $50,  excluBive  of  interest  and  costs ;  and 
when  the  plaintiff  is  content  with  the  recovery  of  S50  or  less,  no  set-off 
or  counter-claim  having  been  n.sserted,  the  amount  recovered  will  be 
deemed  the  amount  in  controversy,  and  an  appeal  by  the  defendant 
dismissed.  Winskip  v.  Blocky  446 

26.  Practice. — Evidence. — BiU  of  Exceptions. — To  present  any  question  to  the. 
Supreme  Court  Ss  to  admitting  evidence,  objection  must  be  specifi- 
cally stated  to  the  court  below  and  shown  by  bill  of  exceptions. 

Wabash,  etc.,  R.  W.  Co.  v.  Tretts,  450 

26.  Waiver  of  Defect  o^  Parties. — The  submission  of  a  cause  by  agreement 
in  the  Supreme  Court  is  a  waiver  of  a  defect  of  parties  to  the  appeal. 

Martin  v.  OtTy  491 

27.  Judgment. — Exceptions. — A  judgment  whjch  is  beyond  the  scope  of  the 
complaint  can  not  be  questioned  in  the  Supreme  Court  unless  it  has 
been  objected  to  below  and  the  question  saved  by  exception. 

Ruchanan  v,  Berkshire j  cte.,  Ins.  Co.,  610 

28.  Practice. — Pleading  Rejected. — Bill  of  Exceptions. — Where  a  motion  to 
reject  or  strike  out  a  pleading  is  sustained,  such  pleading  will  con- 
stitute no  part  of  the  record  of  the  cause  on  appeal  to  the  Supreme 
Court,  unless  it  is  made  so  by  bill  of  exceptions  or  by  an  oraer  of 
court.  Scotten  v.  Randolph,  681 

29.  MandaugUer. — TnUnL — Supreme  Coiurt. — Where,  upon  a  violent  and  un- 
lawful attack,  death  soon  ensues,  a  jury  may  find  an  intent  upon  the 
part  of  the  assailant  to  kill,  and  the  Supreme  Court  will  not  interfere 

Vol.  96.- 
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to  reduce  a  verdict  of  voluntary  manslaughter  to  involuntary  man- 
slaughter. Luck  V.  Sujtt^  16 

30.  Criminal  Law. — Defective  IndidTtient, — Refusal  io  Qtimk, — Error. — Under 
section  1756,  R.  S.  1881,  the  refusal  to  quash  an  indictment  for  a  de- 
fect or  imperfection  therein,  which  does  not  tend  to  the  prejudice  of 
the  substantial  rights  of  the  defendant  upon  the  merits,  is  not  an 
available  error  for  the  reversal  of  the  judgment.        Slofut  v.  Stait^  407 

31.  Decedents'  Estates. —  Appeal  to  Supreme  Court. —  Dismissal  of  AppeaL  — 
Where  an  administrator  considers  himself  aggrieved  by  a  decision  of 
a  circuit  court  or  judge  thereof  in  vacation,  growing  out  of  any  mat- 
ter connected  with  a  decedent's  estate,  and  prosecutes  an  appeal  from 
such  decision  to  the  Supreme  Court,  he  is  not  required  to  nle  any  ap- 
peal bond ;  but  he  must  file  a  transcript  of  the  record,  on  his  appeal, 
in  the  Supreme  Court,  at  the  latest,  within  twenty  days  after  such 
decision  was  made,  unless,  "  for  good  cause  shown,''  such  time  has  been 
extended  by  the  Supreme  Court.  Otherwise  ajnotion  to  dismiss  the 
appeal  must  be  sustained.  Yearley  v.  Sharp,  4^9 

32.  Bill  of  Exceptions. — Partition. — Report  of  Commissioners. — A  bill  of  excep- 
tions is  necessary  to  present,  in  the  Supreme  Court,  error  of  the  court 
below  in  refusing  to  set  aside  a  report  of  commissioners  in  partition. 

Baddiff  v.  Badford,  482 

33.  Superior  Court. — Appeal. — Estoppel. —  Waiver. — From  the  action  of  the 
court  in  general  term  reversing  the  judgment  at  special  term,  and  re- 
manding the  cause,  a  party  prayed  an  appeal  to  the  Supreme  Court, 
but  filed  no  bond.  Afterwards  he  appearea  at  special  term,  where  the 
mandate  of  the  general  term  was  executed  by  sustaining  a  demurrer 
to  his  complaint,  and,  declining  to  amend,  he  excepted.  He  then, 
within  the  time  allowed  by  law,  perfected  his  appeal  to  the  Supreme 
Court  from  the  judgment  at  general  term  by  filing  a  transcript. 

Held,  that  the  action  of  the  appellant  at  special  term  did  not  waive  or  estop 
the  appeal  prayed.  Twmer  v.  Indianapolis^  61 

SURFACE  WATER. 

See  City,  8,  9. 

TAXES. 
See  Evidence,  7;  Moktoage,  12, 14;  Pabtition,  2. 

1.  SUus  of  ChaUels. — Ownership  by  Noyi-Besident. — Staves  purchased  by  a. cit- 
izen of  another  State,  remaining  in  this  State  to  receive  a  finishing 
process  before  shipment  to  another  State,  are  taxable  in  this  State. 

Standard  OU  Co.  v.  Combs,  179 

2.  Same. — Constitutional  Xau?.— Such  taxation  is  not  a  regulation  of  com- 
merce, nor  is  it  a  tax  on  exports,  within  the  meaning  of  the  National 
Constitution.  lb, 

3.  Sale  of  Land  for. — Quieting  Title. — Complaint. — Lien  of  Purchaser. — Deed. 
— Beeitals. — Exhibit. — Personal  Property. — A  complaint  by  a  purchaser 
at  a  sale  of  lands  for  taxes  under  the  act  of  1872,  to  quiet  his  title  or 
enforce  a  lien  for  the  taxes  paid,  which  undertakes  to  state  the  par- 
ticulars of  his  title,  is  bad  to  quiet  title  unless  it  aver  compliance 
with  every  requirement  of  the  law  required  to  make  a  valid  sale,  but 
it  is  good  to  enforce  the  lien  unless  the  sale  is  void  for  the  reasons 
enumerated  in  section  255,  1  R.  S.  1876,  p.  128,  and  so,  also,  if  the  tax 
deed  be  made  part  of  the  complaint,  if  the  deed  do  not  recite  that 
personal  property  of  the  land-owner  could  not  be  found,  or  had  been 
exhausted.  Locke  v.  Catlett,  291 

TELEGRAPH. 

1.  Failing  to  Transmit  Message. — Penalty. — Lex  Loci. — Statute  Construed. — 
The  statute,  R.  S.  1881,  section  4176,  giving  a  penalty  for  failure  to- 
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transmit  a  telegraphic  message,  does  not  apply  to  messages  not  sent 
from  tliis  State,  and  the  sender  only  can  recover  the  penalty. 

Western  Unxon^  etc.,  Co,  v.  Rctdj  195 

2.  SaiM, — Special  Damages. — Complaint  After  Verdict, — A  complaint  to  re- 
cover special  damages  for  loss  caused  by  the  incorrect  transmission  of 
a  telegram,  which  avers  facts  showing  that  the  loss  could  not  have 
been  caused  by  the  error,  is  bad  after  verdict  lb. 

THREATS. 
See  CRiMraAL  Law,  31. 

TIME. 
See  CaiMiKAL  Law,  10;  Notice,  2;  Redemption ;  Sheriff's  SaIe. 

TITLE. 

See  Dees^  2;  Evidence,  8,  10;  Pabtition,  3;  Taxes,  3;  Vendob  ani> 

Vendee,  1,  2;  Will,  3. 

TOWNSHIP  TRUSTEE. 
'  See  Negligence,  2 ;  Schools. 

TRANSCRIPT. 
See  County  Commissionebs,  1 ;  Supreme  Coxtbt,  1,  2, 31. 

TRIAL. 
See  Supreme  Ck)URT,  20. 

TROVER.  • 

See  Contract,  10 ;  Conversion. 

TRUST  AND  TRUSTEE. 

See  Decedents'  Estates;  Guardian  and  Ward;  Husband  and  Wife; 

Mortgage,  8. 

USER. 
See  Highway,  2. 

VALUE. 
See  Sale,  3,  4. 

•  VENDOR  AND  VENDEE, 

See  Married  Wqman,  1;  Mortgage,  7,  8;  Real  Estate,  Action  to 

Recover,  2,  3. 

1.  Deed,-- Delivery, — Fraud. — A  deed  never  delivered,  but  obtained  with- 
out the  knowledge  or  consent  of  the  grantor,  does  not  divest  the 
grantor's  title,  and  a  subsequent  purchaser  from  the  grantee  without 
notice  for  value  will  not  be  protected.  Henry  v.  Canon,  4^2 

2.  SavM, — Rescission  cf  Contract — Notice, — Demand, — Quieting  Title. — Com- 
plaint.— C.  contracted  to  sell  land  to  M.,  a  deed  to  be  delivered  on  pay- 
ment of  a  certain  instalment  of  the  purchase-money.  The  deed  was 
nrepared  and  left  with  C.'s  attorney  to  be  delivered  on  such  payment. 
No  payment  was  ever  made,  and  the  deed  was  not  delivered,  M.  aban- 
doning the  purchase.  The  deed  was  in  some  manner  improperly  ob- 
tained and  recorded,  and  there  was  then  a  regular  chain  oi  convey- 
ances down  to  II.  C.  was  absent  from  the  country  and  knew  nothing 
of  these  transactions. 

Heldy  that  the  complaint  by  C.  against  H.  to  quiet  title,  averring  these  facts^ 
was  good  on  aemurrer. 

Held,  also,  that  a  subsequent  suit  by  C.  against  M.  for  the  purchase-money, 
brought  by  his  attorney  without  his  knowledge,  resulting  in  a  judg- 
ment and  the  collection  of  a  part  of   it,  by  said  attorney,  none  of 
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which,  however,  came  to  C.'s  hands,  was  not  such  an  affirmance  of 
the  contract  of  sale  as  would  bar  the  action  or  require  notice  of  rescis- 
sion or  demand  of  possession.  lb, 

3.  Right  of  Posaesaion, — Executory  OontracL — An  executory  contract  for  the 
purchase  of  land,  which  is  silent  as  to  'the  right  of  possession,  does 
not  give  that  right  to  the  purchaser.  Griffin  v.  Bochester,  645 

4.  tSame, — Judgment. — A  judgment  in  ejectment  by  the  vendor,  against 
the  vendee  of  land,  under  an  executory  contract,  does  not  interfere 
with  any  remedies  to  which  the  purchaser  may  be  entitled  upon  the 
subsequent  performance  of  his  contract.  /6. 

VENUE. 

See  Cbiminal  Law,  2. 

VERDICT. 

See  Crimtkal  Law,  1,  3,  8,  9;  Negligence,  3,  4; /Supreme  Court,  1,  5, 

29 ;  Telegraph,  2. 

Praeliee. — New  Trial. — Where  there  is  a  verdict  against  two,  and  one  only 
moves  for  a  new  trial,  he  can  make  no  question  as  to  the  verdict 
against  the  other.  Flood  v.  Joyner,  4^9 

VOLUNTARY  SERVICES. 

See  County  Commissioners,  6. 

WAIVER. 

See  CouBTs;  Criminal  Law,  10;  Mandamus,  2;  Mortgage,  11; 

Supreme  Court,  2,  26,  33. 

WARRANTY. 

See  Sale,  1  to  6. 

WATERCOURSE. 
See  City,  8,  9. 

WEIGHT  OF  EVIDENCE. 
See  Supreme  Court,  15. 

WIDOW. 
See  Mortgage,  1 ;  Witness,  2. 

WILL.     ... 

1.  Inteidion  of  Testator. — Rule  of  Construction. — In  construing  a  will  the 
primary  rule  is  to  ascertain,  and,  if  possible,  give  effect  to,  the  inten- 
tion of  the  testator ;  and  this  intention  is  to  be  ascertained  from  an 
examination  of  all  the  provisions  of  the  will  bearing  upon  the  sub- 
ject of  inquiry.  Becker  v.  Becker,  154 

2.  Conslruction. — A  testator  devised  real  estate  to  each  of  three  sons,  A.,  B. 
and  C,  which,  upon  the  death  of  any  without  issue,  should  go  to  the 
"survivor  or  survivors,"  and,  upon  the  death  of  anyone  with  issue, 
the  land  devised  to  him  should  go  to  his  children.  A.  died  without 
issue,  then  B.  died,  leaving  iRsue,  a  daughter,  and  then  C.  died  without 
issue,  with  a  widow  surviving,  to  whom  he  devised  all  his  lands. 

Held,  that  on  the  death  of  C.  the  daughter  of  B.  did  not  take  the  estate 
devised  to  C.  Cooper  v.  Hayes,  SS6 

3.  Same. — Former  Adjudication. — Jurisdiction. — Judgment. — Title  to  Land. — 
A  judgment  of  a  court  in  Ohio  construing  a  will  is  not  conclusive  as 
to  the  title  to  lands  in  this  State,  though  the  title  depends  upon  the 
construction  of  the  will.  lb. 

WITNESS. 

See  Bastardy,  2 ;  Continuance  ;  Criminal  Law,  16,  27  to  30,  33  to  35, 
39,  44;  Evidence,  4,  5,  9, 11 ;  Highway;  Practice^  7 ;   Supbemb 

COUBT,  23. 
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1.  OompeUncy  (f  I^trHes.—SlatiUe  Construed.— Section  49d,  R.  S.  l^dl,  mak- 
ing parties  incompetent  as  witnesses,  applies  only  to  the  cases  specified 
therein.  Oron  v.  nerr,  96 

2.  ProGf  of  HttabdndPs  DeeUurations  by  Wife,— Decedents^  JS^totes.— After  the 
husband's  death,  his  wife  is  a  competent  witness  to  prove  his  declara- 
tions made  to  others  in  her  hearing.  McConntU  v.  Harvnah,  lOS 

8.  Etfidenoe, — TrnpeaehmerU  cf  WH'mh. — Publications  by  a  witness  upon  the 
subject  to  which  his  testimony  relates  are  admissible  in  evidence  to 
impeach  his  testimony.  Horfford  v.  StaU^  4^1 

4.  ScoM. — IndTuOtiofM, —  Weighing  Evidence, — Jury, — The  law  does. not  re- 
quire the  jury,  in  weighing  the  evidence  of  a  witness  in  a  criminal 
case,  to  consider  the  fact  that  the  witness  is  the  defendant  on  trial, 
and  it  is  error  so  to  instruct.  lb. 

5.  Sam/^ — The  testimony  of  a  witness  found  by  the  jury  to  be  true  must 
be  believed  and  acted  upon,  and  it  is  error  to  instruct  that  it  is  only 
entitled  to  the  same  weight  as  that  of  other  witnesses.  lo. 

WORDS  AND  PHRASES. 
See  CRnciNAii  Law,  33. 

WORK  AND  LABOR. 
See  Contract,  9. 

WRITTEN  INSTRUMENT.  . 
See  Contract,  1  to  3 ;  Corporation  ;  Deed,  1 ;  Pleading,  11. 


END  OF  VOL.  96. 


»7C,    H    <^'    *^' 


/ 


%  . 


0^2^-  6 


